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January  7,  2004 

The  Senate  met  at  Noon. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

Welcome  back  to  Concord,  although  I  know  that  most  of  you  never  re- 
ally left.  That  is  what  happens  when  you  volunteer  yourself  to  care  for 
and  care  about  others  -  and  that,  I  would  remind  you,  is  your  princi- 
pal calling.  So  more  accurately,  welcome  back  to  this  venerable  and  his- 
toric old  chamber  where,  for  better  or  for  worse,  you  are  going  to  make 
decisions  in  the  coming  months  that  will  show  us  what,  in  your  opin- 
ion the  word  "care"  looks  like.  Lots  of  interesting  things  are  heading 
your  way.  What  about  those  courts?  Is  it  time  to  redefine  their  author- 
ity? What  about  those  schools?  Is  it  possible  to  find  a  way  to  fund  them 
that  works?  What  about  those  prisons?  How  should  they  be  run?  What 
about  those  taxpayers?  How  do  you  connect  their  bills  with  their  rights? 
As  you  do  this  hard  work  and  think  through  these  important  matters 
and  decide  these  things  for  us  -  remember  that  the  most  useful  amend- 
ments will  spring  from  lives,  yours  and  mine,  that  are  continually  them- 
selves being  amended  by  your  ultimate  constituent  -  with  a  capital  "C". 
Let  us  pray: 

Gentle  and  genuine  God,  bless  this  noble  and  caring  crowd  of  ser- 
vants. Make  them  wise,  brave,  energetic,  honest,  humble,  flexible,  firm, 
grounded  and  transparently  themselves.  For,  Lord,  if  You  do  that,  what 
a  year  it  will  be!  Amen. 

Senator  Gallus  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 

SENATOR  EATON  (In  the  Chair):  Welcome  to  2004.  Ladies  and  Gentle- 
men of  the  Senate,  one  year  ago,  we  all  gathered  in  this  chamber  to  open 
the  first  day  of  the  2003  legislative  session.  As  your  newly  elected  Presi- 
dent, I  promised  to  run  the  Senate  with  honor  and  dignity.  I  predicted  the 
budget  and  the  education  funding  would  dominate  the  political  agenda 
like  no  time  in  the  past.  I  shared  my  goal  of  having  the  best  possible  re- 
lations with  the  House,  and  I  welcomed  our  new  Governor,  while  making 
it  clear  that  this  body  would  never  serve  as  a  rubber  stamp.  In  so  many 
ways,  both  large  and  small,  I  like  to  think  that  all  of  these  things  came 
to  pass.  Looking  back  we  have  much  to  be  proud  of.  The  2003  session 
proved  to  be  pro-taxpayer,  pro-children,  and  pro-business.  From  a  bal- 
anced budget  with  no  new  taxes,  from  health  insurance  reform  for  small 
business,  to  safe  havens  and  charter  schools,  we  kept  New  Hampshire's 
citizens  best  interest  in  mind,  especially  those  that  are  the  most  vulner- 
able. Each  year  we  are  faced  with  a  wish  list  that  outpaces  our  resources, 
and  each  year  we  wish  that  we  could  do  more.  Twelve-months  ago,  we 
were  a  collection  of  13  veterans  and  11  newcomers.  We  were  anxious  to 
roll  up  our  sleeves  and  get  to  work,  ready  to  tackle  the  issues  headed  our 
way.  One  year  later,  I  look  across  this  body  with  tremendous  pride.  I  chal- 
lenged our  veteran  Senators  to  provide  insight,  expertise  and  guidance. 
You  all  delivered.  I  asked  our  new  members  to  bring  a  renewed  vision  for 
the  legislative  process,  and  you  came  through  also.  Today,  after  you  have 
completed  your  first  year  in  the  Senate,  I  would  like  to  recognize  each  of 
you  with  a  special  thanks. 
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It  isn't  easy  serving  the  largest  district  in  the  state,  but  Senator  Gallus 
pulls  it  off  with  style  and  a  great  sense  of  humor.  In  this  past  session,  our 
Senator  from  the  North  Country,  drew  praise  from  hunters  and  boos  from 
the  hunted,  by  championing  a  new  point  system  for  the  state's  annual 
moose  lottery.  Addition,  his  dedication  to  bringing  revitalization  to  his 
district  is  relentless. 

Sitting  next  to  him  is  someone  who  reminds  us  that  service  and  sacrifice 
often  goes  hand-in-hand.  As  a  major  in  the  Marine  Corps,  Senator  Kenney 
personifies,  not  only  a  citizen  legislator,  but  a  citizen  solider  as  well. 
Who  said  that  you  can't  go  home?  Senator  Green  certainly  proved  that 
you  can.  His  second  time  around  as  state  Senator,  landed  him  straight 
in  the  Finance  Chair,  or  'hot  seat'  if  you  will,  leading  the  charge  on  the 
budget  and  never  leaving  the  Governor  to  wonder  what  he  thinks. 
A  quiet  and  unassuming  Senator  Odell  put  all  of  his  energies  into  Sen- 
ate Bill  63.  We  can  also  say  that  it  might  have  been  called  the  Phoenix 
bill.  By  supporting  business  enterprise  zones,  our  Senator  from  district 
eight,  helped  give  towns  from  Lempster  to  Littleton,  the  opportunity  to 
bring  industry  and  jobs  back. 

Our  Judiciary  Chair  is  like  a  dog  with  a  bone.  Once  he  has  hold  of  it, 
he  doesn't  let  go.  Senator  Peterson  moved  up  from  being  the  Chairman 
of  the  Busy  House  ED  &  A  Committee  to  the  even  busier  Senate  Judi- 
ciary Committee,  where  last  year  he  handled  nearly  60  bills  in  style. 
Our  junior  Senator  from  Nashua,  Senator  Foster,  handles  a  busy  workload 
on  Banks,  Education  and  Judiciary.  In  his  spare  time,  he  practices  law 
and  raises  a  young  family.  Senator,  we  are  all  grateful  to  you  for  your 
work  this  past  session  regarding  community,  reinvestment  and  oppor- 
tunity zones.  This  issue  is  not  only  important  to  his  home  base,  but  to 
all  of  our  constituents  as  well. 

Another  member  who  made  a  smooth  transition  from  the  House  is  Sena- 
tor Martel.  He  handled  Public  Institutions,  Health  and  Human  Services 
like  an  old  pro,  while  also  serving  as  our  liaison  to  the  House.  He  spon- 
sored over  60  bills  this  past  year  and  all  of  which  he  will  tell  you,  "are 
all  very  good  bills." 

He  drives  a  very  fast  car,  and  a  motorcycle  too,  and  we  actually  had 
to  tell  him  that  the  fast  lane  at  the  Hooksett  Toll  didn't  mean  it  was 
just  for  him.  But  the  Derry  Taxpayer's  Association  really  gets  Senator 
Sapareto's  pulse  racing.  A  successful  financial  planner  and  champion 
of  several  judicial  reform  measures,  he  has  truly  made  a  mark  his  first 
year  as  a  Senator. 

We  all  knew  our  next  Senator  from  District  21  would  have  big  shoes  to 
fill  when  we  lost  Katie  Wheeler,  but  Senator  Estabrook  hit  the  ground 
running  last  year.  Her  bill  establishing  a  state  do-not-call  registry  keeps 
unwanted  telemarketers  out  of  our  kitchen  at  dinner  time.  As  a  former 
teacher,  Senator  Estabrook  makes  her  priorities  very  clear  to  us:  Chil- 
dren, health  care  and  improving  the  life  of  our  seniors. 
On  her  left  is  the  gentleman  from  District  22,  and  with  his  nursery  busi- 
ness and  Salem  address.  Senator  Morse  reminds  a  lot  of  folks  of  another 
famous  Senator,  Joe  Delahunty.  He  maintains  a  strong  interest  in  trans- 
portation issues  and  keeps  an  eye  out  for  consumers  too.  Last  session  he 
sponsored  legislation  increasing  the  penalties  for  those  who  use  credit  card 
scanners  to  defraud  buyers,  making  everyone  in  this  state  who  uses  plastic 
a  little  less  vulnerable.  I  also  want  to  thank  him  for  his  time  spent  this 
summer  on  HB  608  study  committee.  It  required  time  and  perseverance 
to  get  it  right. 
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Finally,  you  might  not  believe  this  but  our  Majority  Leader,  "Big  Bad 
Senator  Bob  Clegg",  really  has  a  heart  of  gold.  He  will  kill  me  for  spread- 
ing this  around,  but  in  the  office  he  is  known  as  the  "Teddy  Bear."  Sena- 
tor Clegg  has  his  finger  on  the  pulse  of  everything.  Nothing  gets  by  him. 
I  can  email  him  at  5:15  in  the  morning  and  I  will  get  an  immediate  re- 
ply. I  am  really  starting  to  think,  "Does  he  have  to  get  his  work  done  before 
the  sun  comes  up  in  the  morning?"  Bob,  thank  you  for  your  loyalty  and 
dedication  to  me,  to  the  Senate,  and  to  the  good  people  that  you  serve. 
As  we  look  ahead  to  the  new  year,  we  have  our  work  cut  out  for  us  again. 
2004  will  bring  new  challenges  as  well  as  visits  from  some  old  friends. 
Much  of  our  agenda  has  already  been  laid  out  by  the  legislation  that  you 
have  filed.  We  will  attempt  to  strengthen  the  education  funding  formula, 
implement  savings  as  outlined  in  the  budget,  and  a  debate  amending  the 
constitution.  Part  of  our  session  will  also  be  devoted  to  recommendations 
from  summer  study  committees  and  the  Governor's  Efficiency  Commis- 
sion. However,  most  of  our  time  will  be  spent  doing  what  we  were  sent 
here  to  do,  and  that  is  to  listen  to  the  people,  in  committee  hearings,  by 
reading  the  newspapers  or  talking  to  the  folks  at  the  coffee  shop.  What- 
ever the  issue  I  know  one  thing  is  certain,  the  Senate  will  give  each  piece 
of  legislation  the  hearing  that  it  deserves.  I  would  also  like  to  ask  my 
colleagues  to  join  me  in  giving  a  big  thank  you  to  our  staff  members  who 
work  so  diligently  to  make  us  all  look  good.  From  the  joint  employees 
to  the  Senate  staff,  we  all  know  how  less  effective  our  lives  would  be  if 
you  didn't  help  us  and  keep  everything  straight.  Thank  you  all  very  much 
for  what  you  do.  As  we  close  out  2003  and  ring  in  the  2004  session,  I  am 
reminded  of  an  historic  event  that  occurred  on  this  day  219  years  ago. 
A  Frenchmen  named  Blanchard  and  an  American  named  Jeffries  wanted 
to  become  the  first  to  cross  the  English  Channel  by  air.  Despite  a  well 
thought  out  plan,  kind  of  like  the  Senate,  their  adventure  included  many 
surprises.  Not  long  after  lifting  off  from  Dover,  the  two  men  nearly 
crashed  into  the  channel  because  their  hot  air  balloon  was  weighted 
down  by  extraneous  supplies.  As  they  slipped  closer  to  the  frigid  water, 
Blanchard  and  Jeffries  desperately  threw  items  like  anchors,  oars  and 
a  propeller  over  board.  Just  before  reaching  the  French  coast,  the  two 
balloonists  panicked,  fearing  they  would  be  swamped  before  reaching 
dry  ground.  So  with  a  new  world  record  on  the  line,  Blanchard  tossed 
his  trousers  over  the  side  in  a  desperate,  but  apparently  successful  at- 
tempt to  lighten  the  ship.  Shortly  afterwards,  the  men  and  their  balloon 
landed  safely  in  Calais  France  to  a  cheering  crowd.  So  the  moral  of  the 
story  is  for  all  Senators:  Pack  only  what  you  need  to  be  successful  this 
legislative  session,  and  be  sure  to  include  an  extra  pair  of  trousers. 
Thank  you.  Thank  you  very  much. 

INTRODUCTION  OF  SENATE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

Thank  you.  Mr.  President. 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  Senate  legislation  numbered  from  SB  301-FN  to  SJR  2, 
shall  be  by  this  resolution  read  a  first  and  second  time  by  the  therein 
listed  titles  and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 

04-3032 

SB  301-FN,  relative  to  liquor  licenses.  (Eaton,  Dist  10;  Clegg,  Dist  14; 

Gallus,  Dist  1;  Weyler,  Rock  79;  Francoeur,  Rock  85:  Judiciary) 
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04-3114 

SB  302-FN-LOCAL,  making  technical  corrections  to  the  education  fund- 
ing formula.  (Gatsas,  Dist  16;  Morse,  Dist  22;  O'Hearn,  Dist  12;  King, 
Coos  1:  Finance) 

04-3002 

SB  311,  relative  to  civil  penalties  for  unlawful  campaign  practices. 
(Estabrook,  Dist  21;  Below,  Dist  5;  Cohen,  Dist  24;  D'Allesandro,  Dist  20; 
Foster,  Dist  13;  Gallus,  Dist  1;  Green,  Dist  6;  Larsen,  Dist  15;  Sapareto, 
Dist  19;  Dickinson,  Carr  4;  Drisko,  Hills  46:  Internal  Affairs) 

04-3003 

SB  312-FN,  establishing  a  state  code  of  ethics.  (Larsen,  Dist  15; 
D'Allesandro,  Dist  20;  Cohen,  Dist  24;  Estabrook,  Dist  21;  Burling, 
Sull  19;  Norelli,  Rock  86;  D.  Eaton;  Ches  24;  Nordgren,  Graf  17:  Pub- 
lic Affairs) 

04-3004 

SB  313-FN,  relative  to  unsolicited  commercial  electronic  mail.  (Cohen, 

Dist  24;  Sapareto,  Dist  19:  Internal  Affairs) 

04-3006 

SB  314,  relative  to  access  to  medical  records.  (Sapareto,  Dist  19:  Insur- 
ance) 

04-3007 

SB  315,  establishing  a  committee  to  study  cyber  security.  (Sapareto, 

Dist  19;  Morris,  Rock  84:  Internal  Affairs) 

04-3008 

SB  316,  relative  to  the  payment  of  salaried  employees.  (Sapareto,  Dist  19: 

Insurance) 

04-3144 

SB  317,  relative  to  registration  of  pesticide  applicators  and  rules  of  the 

pesticide  control  board.  (Below,  Dist  5;  Johnson,  Dist  2;  Odell,  Dist  8: 

Environment) 

04-3012 

SB  318,  relative  to  the  applicability  of  driving  while  intoxicated  prohi- 
bitions. (Sapareto,  Dist  19;  Morris,  Rock  84:  Judiciary) 

04-3013 

SB  319-FN-LOCAL,  relative  to  the  New  Hampshire  state  flag.  (Barnes, 

Dist  17;  Sapareto,  Dist  19;  R.  L'Heureux,  Hills  58:  Internal  Affairs) 

04-3014 

SB  320-FN,  relative  to  penalties  for  damaging  emergency  vehicles. 

(Cohen,  Dist  24;  Bridle,  Rock  85:  Transportation) 

04-3015 

SB  321,  relative  to  the  certification  of  pharmacy  technicians  by  the  board 

of  pharmacy.  (Cohen,  Dist  24:  Executive  Departments  and  Administration) 

04-3017 

SB  322-FN,  relative  to  payment  of  medical  benefits  costs  for  disabled 
group  II  members  of  the  retirement  system.  (Larsen,  Dist  15;  Pepino, 
Hills  51;  DeJoie,  Merr  39:  Insurance) 

04-3018 

SB  323-LOCAL,  relative  to  the  age  groups  under  the  elderly  property 

tax  exemption.  (Barnes,  Dist  17;  Flanagan,  Rock  78:  Ways  and  Means) 
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04-3019 

SB  324-FN-A-LOCAL,  relative  to  the  calculation  of  the  commissioner's 
warrant  for  the  statewide  enhanced  education  tax  to  be  raised  by  a  mu- 
nicipality. (Clegg,  Dist  14;  Packard,  Rock  75;  Carson,  Rock  75;  Introne, 
Rock  75;  Headd,  Rock  75;  McKinney,  Rock  75:  Ways  and  Means) 

04-3020 

SB  325-FN-LOCAL,  relative  to  penalties  for  a  false  report  to  a  law  en- 
forcement officer.  (Boyce,  Dist  4;  Giuda,  Graf  13:  Judiciary) 

04-3021 

SB  326-FN,  relative  to  contributions  by  political  subdivision  employers 
for  certain  employee  service,  and  repealing  certain  retirement  system 
provisions  permitting  additional  contributions  by  members.  (Flanders, 
Dist  7;  Zolla,  Rock  77:  Insurance) 

04-3023 

SB  327,  relative  to  the  scope  of  the  administrative  review  or  hearing  fol- 
lowing suspension  or  revocation.  (Flanders,  Dist  7;  Tholl,  Coos  2:  Judi- 
ciary) 

04-3024 

SB  328,  relative  to  preservation  of  breath  samples.  (Flanders,  Dist  7; 

Tholl,  Coos  2:  Judiciary) 

04-3026 

SB  329-FN,  relative  to  the  recovery  by  the  retirement  system  of  the 
overpayment  of  benefit  amounts.  (Flanders,  Dist  7;  Zolla,  Rock  77:  In- 
surance) 

04-3027 

SB  330-FN,  relative  to  creditable  service  of  retirement  system  members 
reemployed  after  qualifying  military  service.  (Flanders,  Dist  7;  Zolla, 
Rock  77:  Insurance) 

04-3028 

SB  331-FN,  relative  to  the  offset  of  workers'  compensation  lump  sum 
payments  against  retirement  system  disability  allowances  and  death 
benefits.  (Flanders,  Dist  7;  Zolla,  Rock  77:  Insurance) 

04-3029 

SB  332-FN,  relative  to  tolls  for  disabled  veterans.  (O'Hearn,  Dist  12; 
Kenney,  Dist  3;  Barnes,  Dist  17;  Flanders,  Dist  7;  Johnson,  Dist  2;  Gallus, 
Dist  1;  Below,  Dist  5;  Green,  Dist  6;  Odell,  Dist  8;  Roberge,  Dist  9;  Fos- 
ter, Dist  13;  Clegg,  Dist  14;  Larsen,  Dist  15;  Gatsas,  Dist  16;  Martel, 
Dist  18;  Sapareto,  Dist  19;  D'Allesandro,  Dist  20;  Estabrook,  Dist  21; 
Morse,  Dist  22;  Cohen,  Dist  24:  Transportation) 

04-3030 

SB  333-FN,  establishing  a  unique  pupil  identification  system.  (O'Hearn, 
Dist  12;  Odell,  Dist  8;  Peterson,  Dist  11;  Carson,  Rock  75;  Scovner, 
Graf  17;  Naro,  Graf  15:  Education) 

04-3031 

SB  334,  relative  to  the  dredging  of  Hampton-Seabrook  harbor.  (Prescott, 
Dist  23;  Cohen,  Dist  24;  Weare,  Rock  84;  McCann,  Rock  84;  O'Neil, 
Rock  85;  Francoeur,  Rock  85:  Capital  Budget) 

04-3033 

SB  335,  relative  to  access  to  birth  records.  (D'Allesandro,  Dist  20:  Pub- 
lic Institutions,  Health  and  Human  Services) 
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04-3034 

SB  336-LOCAL,  relative  to  certain  costs  in  the  development  of  a  high 
school  in  the  town  of  Bedford.  (Roberge,  Dist  9;  Hawkins,  Hills  57;  Gra- 
ham, Hills  57:  Public  Affairs) 

04-3035 

SB  337,  relative  to  the  regulation  of  traps  by  the  fish  and  game  depart- 
ment and  relative  to  the  liability  of  trappers  for  certain  injuries  to  do- 
mestic animals.  (Gallus,  Dist  1;  Prescott,  Dist  23;  Woodward,  Coos  3; 
Theberge,  Coos  3;  Brady,  Coos  2;  Russell,  Belk  31;  Stone,  Rock  73:  Wild- 
life and  Recreation) 

04-3036 

SB  338-FN,  relative  to  the  purchase  of  prior  service  credit  by  certain 

political  subdivision  employee  members.  (Roberge,  Dist  9:  Insurance) 

04-3037 

SB  339-FN,  relative  to  the  involuntary  commitment  of  certain  persons 
found  not  competent  to  stand  trial  for  certain  criminal  offenses.  (Peterson, 
Dist  11:  Judiciary) 

04-3038 

SB  340,  repealing  the  restriction  on  the  fish  and  game  department  re- 
lated to  release  of  information  on  fish  stocking.  (Gallus,  Dist  1;  Green, 
Dist  6;  Martel,  Dist  18,  Roberge,  Dist  9;  H.  Richardson,  Coos  2;  S.  Eaton, 
Graf  9;  D.  Fields,  Hills  58:  Wildlife  and  Recreation) 

04-3039 

SB  341-FN,  relative  to  prohibited  methods  of  taking  wildlife  in  certain 
fish  and  game  laws.  (Gallus,  Dist  1;  Odell,  Dist  8;  Morse,  Dist  22;  Kenney, 
Dist  3;  Boyce,  Dist  4;  Stohl,  Coos  1;  Woodward,  Coos  3;  Brady,  Coos  2; 
Russell,  Belk  31;  Guay,  Coos  2:  Wildlife  and  Recreation) 

04-3040 

SB  342-FN,  relative  to  payment  of  utility  assessments  and  relative  to 
regulation  of  electric  generation  companies.  (Odell,  Dist  8;  Below,  Dist  5; 
Kurk,  Hills  48;  Thomas,  Belk  31:  Energy  and  Economic  Development) 

04-3041 

SB  343,  relative  to  landowner  permission  for  OHRV  operation  and  rela- 
tive to  loading  and  unloading  OHRVs  on  highways.  (Odell,  Dist  8;  Gallus, 
Dist  1;  Flanders,  Dist  7;  Royce,  Ches  28;  Alger,  Graf  14:  Wildlife  and 
Recreation) 

04-3042 

SB  344,  relative  to  the  use  of  gifts  and  donations  to  the  fish  and  game 
department  and  relative  to  off  highway  recreational  vehicle  fees.  (Odell, 
Dist  8;  Gallus,  Dist  1;  Flanders,  Dist  7;  Royce,  Ches  28;  Alger,  Graf  14: 
Wildlife  and  Recreation) 

04-3044 

SB  345,  exempting  payroll  accounts  from  trustee  process.  (Gallus, 
Dist  1;  Odell,  Dist  8;  Sapareto,  Dist  19;  Morse,  Dist  22;  Green,  Dist  6; 
Rausch,  Rock  77;  Russell,  Belk  31;  Weyler,  Rock  79;  Zolla,  Rock  77:  Banks) 

04-3045 

SB  346,  relative  to  prohibiting  the  operation  of  snowmobiles  on  open 
water.  (Flanders,  Dist  7;  Odell,  Dist  8;  Johnson,  Dist  2;  Royce,  Ches  28: 
Wildlife  and  Recreation) 

04-3046 

SB  347-FN,  relative  to  financial  responsibility  and  conduct  after  an  OHRV 

accident.  (Flanders,  Dist  7;  Odell,  Dist  8;  Royce,  Ches  28:  Transportation) 
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04-3047 

SB  348,  relative  to  prohibited  practices  of  owners  or  operators  of  manu- 
factured housing  parks.  (Flanders,  Dist  7;  Barnes,  Dist  17;  Letourneau, 
Rock  77;  Russell,  Belk  31:  Public  Affairs) 

04-0348 

SB  349,  relative  to  criteria  for  trail  construction  on  state-owned  property 
for  all-terrain  vehicles  and  trail  bikes.  (Flanders,  Dist  7;  Gallus,  Dist  1; 
Alger,  Graf  14;  Royce,  Ches  28:  Transportation) 

04-3051 

SB  350,  relative  to  access  by  the  legislative  budget  assistant  to  confi- 
dential information  maintained  by  the  department  of  revenue  adminis- 
tration. (Barnes,  Dist  17;  Green,  Dist  6;  Larsen,  Dist  15;  Clegg,  Dist  14; 
Estabrook,  Dist  21;  M.  Smith,  Straf  72;  Francoeur,  Rock  85;  Emerton, 
Hills  48;  Weyler,  Rock  79:  Executive  Departments  and  Administration) 

04-3052 

SB  351 -FN,  relative  to  concurrent  enrollment  at  regional  vocational  edu- 
cation centers.  (O'Hearn,  Dist  12;  S.  L'Heureux,  Merr  37:  Education) 

04-3053 

SB  352-FN-LOCAL,  relative  to  computing  school  building  aid  grant 

amounts.  (O'Hearn,  Dist  12;  Alger,  Graf  14:  Education) 

04-3054 

SB  353-FN,  relative  to  the  regulation  and  servicing  of  fire  sprinkler 

systems.  (Prescott,  Dist  23:  Public  Affairs) 

04-3055 

SB  354,  relative  to  the  regulation  and  servicing  of  fire  alarm  and  detec- 
tion systems.  (Prescott,  Dist  23:  Public  Affairs) 

04-3056 

SB  355,  relative  to  the  regulation  and  servicing  of  portable  fire  extin- 
guishers and  fixed  fire  extinguishing  systems.  (Prescott,  Dist  23:  Pub- 
lic Affairs) 

04-3057 

SB  356,  relative  to  the  authority  of  the  community  development  finance 

authority.  (Green,  Dist  6:  Energy  and  Economic  Development) 

04-3058 

SB  357,  authorizing  municipalities  to  adopt  quarterly  billing  of  taxes. 
(Odell,  Dist  8;  Gallus,  Dist  1;  Gould,  Rock  77;  Theberge,  Coos  3:  Ways 
and  Means) 

04-3059 

SB  358,  relative  to  incompatibility  of  municipal  offices.  (Odell,  Dist  8; 

Jones,  Sull  19;  Rodeschin,  Sull  20;  Leone,  Sull  21:  Internal  Affairs) 

04-3060 

SB  359,  relative  to  construction  of  buildings  on  certain  pre-existing 

streets.  (Green,  Dist  6:  Public  Affairs) 

04-3061 

SB  360,  requiring  written  notification  concerning  certain  offenders 

against  children.  (Foster,  Dist  13:  Judiciary) 

04-3062 

SB  361-FN-A,  relative  to  fees  of  the  postsecondary  education  commission 
for  preserving  certain  academic  records  and  relative  to  the  responsibili- 
ties of  the  postsecondary  education  commission.  (Green,  Dist  6;  O'Hearn, 
Dist  12;  D'Allesandro,  Dist  20:  Finance) 
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04-3063 

SB  362,  changing  the  name  of  the  college  for  lifelong  learning  to  Gran- 
ite state  college.  (Green,  Dist  6;  O'Hearn,  Dist.  12;  Gallus,  Dist  1; 
D'Allesandro,  Dist  20;  Larsen,  Dist  15;  S.  L'Heureux,  Merr  37;  King, 
Coos  1;  Densmore,  Graf  10;  Gilman,  Graf  9:  Executive  Departments 
and  Administration) 

04-3068 

SB  363,  relative  to  notification  of  cancellation  of  insurance  coverage. 

(Cohen,  Dist  24:  Insurance) 

04-3069 

SB  364,  increasing  the  penalties  for  littering.  (Sapareto,  Dist  19;  Morse, 

Dist  22;  Martel,  Dist  18;  Barnes,  Dist  17;  Morris,  Rock  84:  Public  Affairs) 

04-3070 

SB  365-FN,  requiring  courts  to  use  gender  neutral  terms  in  documents 
used  in  divorce  and  custody  proceedings.  (Sapareto,  Dist  19;  Bickford, 
Straf  68:  Judiciary) 

04-3072 

SB  366-FN,  relative  to  the  Interstate  Insurance  Product  Compact. 

(Flanders,  Dist  7;  Hunt,  Ches  28;  Francoeur,  Rock  85:  Insurance) 

04-3073 

SB  367,  relative  to  the  New  Hampshire  Insurance  Guaranty  Association 

Act.  (Flanders,  Dist  7;  Hunt,  Ches  28:  Insurance) 

04-3074 

SB  368,  relative  to  reinsurance.  (Flanders,  Dist  7;  Hunt,  Ches  28:  In- 
surance) 

04-3075 

SB  369,  relative  to  examinations  of  insurance  companies  by  the  insur- 
ance department.  (Flanders,  Dist  7;  Hunt,  Ches  28:  Insurance) 

04-3076 

SB  370,  relative  to  the  insurance  rating  law.  (Flanders,  Dist  7;  Hunt, 

Ches  28:  Insurance) 

04-3077 

SB  371,  relative  to  certain  technical  changes  in  the  insurance  laws. 

(Flanders,  Dist  7;  Hunt,  Ches  28:  Insurance) 

04-3078 

SB  372,  relative  to  the  definition  of  necessary  shelter  for  dogs.  (Roberge, 

Dist  9:  Wildlife  and  Recreation) 

04-3079 

SB  373-L,  relative  to  the  disposal  of  mercury-added  products.  (Cohen, 

Dist  24;  Phinizy,  Sull  23:  Interstate  Cooperation) 

04-3080 

SB  374,  relative  to  emissions  requirements  for  municipal  waste  combus- 
tion units.  (Cohen,  Dist  24;  Phinizy,  Sull  23:  Energy  and  Economic  De- 
velopment) 

04-3081 

SB  375,  relative  to  the  regulation  of  physician  assistants.  (D'Allesandro, 

Dist  20:  Public  Institutions,  Health  and  Human  Services) 

04-3082 

SB  376-FN-A,  making  an  appropriation  to  the  department  of  health  and 
human  services  for  mental  health  services.  (D'Allesandro,  Dist  20;  Martel, 
Dist  18;  Clegg,  Dist  14;  Gatsas,  Dist  16;  Emerton,  Hills  48:  Finance) 
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04-3084 

SB  377,  relative  to  damage  to  land  by  certain  recreational  uses.  (Johnson, 

Dist  2;  Royce,  Ches  28;  Alger,  Graf  14:  Wildlife  and  Recreation) 

04-3085 

SB  378-FN-LOCAL,  relative  to  property  tax  procedures  and  contingency 

funds  of  village  districts.  (Johnson,  Dist  2;  Philbrick,  Carr  5:  Ways  and 

Means) 

04-3089 

SB  379,  relative  to  safety  inspection  and  certification  of  certain  equipment 
of  vehicles.  (Clegg,  Dist  14;  D'Allesandro,  Dist  20;  Barnes,  Dist  17;  Morse, 
Dist  22;  Gallus,  Dist  1;  Packard,  Rock  75;  E.  Smith,  Ches  26;  Letourneau, 
Rock  77;  Ferland,  Bull  23;  C.  Bouchard,  Merr  39:  Transportation) 

04-3090 

SB  380,  establishing  a  statewide  incident  command  system.  (Clegg, 
Dist  14;  D'Allesandro,  Dist  20;  Barnes,  Dist  17;  Foster,  Dist  13;  Welch, 
Rock  79;  Tholl,  Coos  2:  Executive  Departments  and  Administration) 

04-3092 

SB  381,  relative  to  the  transfer  of  certain  capital  appropriations  within 
the  department  of  safety.  (Clegg,  Dist  14;  D'Allesandro,  Dist  20;  Morse, 
Dist  22;  Welch,  Rock  79;  Kennedy,  Merr  34:  Capital  Budget) 

04-3094 

SB  382-FN-LOCAL,  relative  to  medical  service  rates  for  state  prisoners. 
(Clegg,  Dist  14;  Flanders,  Dist  7;  Boyce,  Dist  4;  Johnson,  Dist  2;  O'Hearn, 
Dist  12;  Kurk,  Hills  48;  Weyler,  Rock  79;  Rogers  Johnson,  Rock  83:  Pub- 
lic Institutions,  Health  and  Human  Services) 

04-3095 

SB  383-FN,  relative  to  pharmacy  benefit  management.  (Clegg,  Dist  14: 

Public  Institutions,  Health  and  Human  Services) 

04-3096 

SB  384-FN,  relative  to  drugs  paid  for  by  the  state.  (Clegg,  Dist  14;  Green, 
Dist  6;  Boyce,  Dist  4;  Martel,  Dist  18;  Prescott,  Dist  23;  Batula,  Hills  58; 
Emerton,  Hills  48;  Rogers  Johnson,  Rock  83:  Public  Institutions,  Health 
and  Human  Services) 

04-3098 

SB  385,  relative  to  challengers  appointed  by  party  committee.  (Roberge, 

Dist  9:  Internal  Affairs) 

04-3099 

SB  386,  relative  to  the  guardian  ad  litem  board  and  providing  for  certi- 
fication of  guardians  ad  litem.  (Foster,  Dist  13;  Bickford,  Straf  68:  Judi- 
ciary) 

04-3101 

SB  387-FN,  relative  to  the  taxation  of  manufactured  housing.  (Morse, 

Dist  22:  Public  Affairs) 

04-3102 

SB  388-FN,  relative  to  proof  of  successful  completion  of  an  impaired 
driver  intervention  program.  (Flanders,  Dist  7;  Clegg,  Dist  14;  Almy, 
Graf  18;  Tholl,  Coos  2:  Judiciary) 

04-3103 

SB  389,  relative  to  health  carrier  and  provider  contract  disputes. 

(Flanders,  Dist  7;  Estabrook,  Dist  21;  Johnson,  Dist  2:  Insurance) 


10  SENATE  JOURNAL  7  JANUARY  2004 

04-3104 

SB  390,  relative  to  liability  of  third  person  under  workers'  compensa- 
tion. (Flanders,  Dist  7;  Clegg,  Dist  14;  Oilman,  Graf  9:  Insurance) 

04-3105 

SB  391,  relative  to  bond  votes  in  municipalities  using  chartered  offi- 
cial ballot  voting  procedures.  (Clegg,  Dist  14;  Martel,  Dist  18;  Flanders, 
Dist  7;  Packard,  Rock  75;  Carson,  Rock  75;  Introne,  Rock  75:  Internal 
Affairs) 

04-3107 

SB  392,  relative  to  criminal  responsibility  for  certain  offenses  committed 
by  persons  13  years  of  age  or  older.  (Foster,  Dist  13;  Estabrook,  Dist  21; 
Knowles,  Straf  69:  Judiciary) 

04-3109 

SB  393,  establishing  a  commission  to  study  the  appointment  of  a  drug 
czar  as  a  means  of  curtailing  illegal  drug  use  in  the  state.  (Martel,  Dist 
18;  Batula,  Hills  58;  MacKay,  Merr  39:  Executive  Departments  and  Ad- 
ministration) 

04-3112 

SB  394-FN,  relative  to  children's  product  safety.  (Martel,  Dist  18:  Inter- 
state Cooperation) 

04-3113 

SB  395,  relative  to  wireless  communications  equipment  insurance.  (Clegg, 
Dist  14;  Oreen,  Dist  6;  Odell,  Dist  8;  Flanders,  Dist  7;  Oiuda,  Oraf  13; 
Oilman,  Oraf  9;  Letourneau,  Rock  77:  Insurance) 

04-3115 

SB  396-FN,  relative  to  farm  tractor  registrations.  (Johnson,  Dist  2;  Alger, 

Oraf  14:  Transportation) 

04-3116 

SB  397,  requiring  the  department  of  environmental  services  to  adopt 
certain  rules  and  to  opt  out  of  the  reformulated  gasoline  program. 
(Prescott,  Dist  23;  Barnes,  Dist  17;  Kenney,  Dist  3;  Johnson,  Dist  2; 
Oreen,  Dist  6;  Dodge,  Rock  80;  Dickinson,  Carr  4;  Letourneau,  Rock 
77:  Environment) 

04-3145 

SB  398,  relative  to  residency  requirements  for  Medicaid  recipients  in 

nursing  homes.  (Clegg,  Dist  14:  Public  Institutions,  Health  and  Human 

Services) 

04-3118 

SB  399-FN,  relative  to  the  sale  of  animals.  (Roberge,  Dist  9;  Johnson, 

Dist  2;  Morse,  Dist  22;  Rausch,  Rock  77:  Wildlife  and  Recreation) 

04-3119 

SB  400,  relative  to  real  estate  appraisals  conducted  for  mortgage  loan 

applicants.  (D'Allesandro,  Dist  20;  Emerton,  Hills  48:  Public  Affairs) 

04-3120 

SB  401-FN,  relative  to  funeral  processions  using  the  New  Hampshire 
turnpike  system.  (D'Allesandro,  Dist  20;  Emerton  Hills  48:  Transpor- 
tation) 

04-3121 

SB  402,  relative  to  an  optional  retirement  annuity  benefit  for  members 
of  the  Manchester  retirement  system.  (D'Allesandro,  Dist  20;  Martel, 
Dist  18:  Insurance) 
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04-3122 

SB  403,  relative  to  the  board  of  medicine.  (D'Allesandro,  Dist  20:  Execu- 
tive Departments  and  Administration) 

04-3124 

SB  404,  establishing  a  committee  to  study  the  feasibility  of  providing 
statewide  access  to  "Newsline  for  the  Blind."  (D'Allesandro,  Dist  20: 
Public  Institutions,  Health  and  Human  Services) 

04-3125 

SB  405-FN,  relative  to  standards  for  comprehensive  physical  rehabili- 
tation service  areas.  (Green,  Dist  6;  Kenney,  Dist  3;  Estabrook,  Dist  21; 
Johnson,  Dist  2;  Gallus,  Dist  1;  Wall,  Straf  72;  Kathleen  Taylor,  Straf  70: 
Public  Institutions,  Health  and  Human  Services) 

04-3126 

SB  406,  relative  to  adoption  procedures.  (Peterson,  Dist  11;  Foster,  Dist 

13;  McRae,  Hills  48:  Judiciary) 

04-3127 

SB  407-FN-LOCAL,  relative  to  default  budgets.  (Roberge,  Dist  9;  Barnes, 

Dist  17;  Boyce,  Dist  4;  Prescott,  Dist  23;  N.  Johnson,  Straf  68:  Public 

Affairs) 

04-3128 

SB  408,  relative  to  a  civil  liability  exemption  for  claims  resulting  from 
weight  gain  and  obesity.  (Odell,  Dist  8;  Roberge,  Dist  9;  Foster,  Dist  13; 
Brady,  Coos  2;  Spiess,  Hills  47;  Liebl,  Ches  27:  Judiciary) 

04-3131 

SB  409-FN,  revising  the  vocational  school  licensing  statutes.  (Peterson, 

Dist  11:  Executive  Departments  and  Administration) 

04-3133 

SB  411-FN-LOCAL,  relative  to  liability  for  special  education  transpor- 
tation costs.  (O'Hearn,  Dist  12;  Green,  Dist  6;  Johnson,  Dist  2;  Larsen, 
Dist  15;  Alger,  Graf  14;  Carson,  Rock  75:  Finance) 

04-3135 

SB  412,  extending  a  public  trust  grant  for  the  Gunstock  Area  ski  resort's 
snowmaking.  (Johnson,  Dist  2;  Pilliod,  Belk  31;  Fitzgerald,  Belk  30;  Boyce, 
Belk  31:  Environment) 

04-3137 

SB  413-FN,  relative  to  financing  federally  aided  highway  projects.  (Morse, 
Dist  22;  Clegg,  Dist  14;  Johnson,  Dist  2;  Gatsas,  Dist  16;  Sapareto, 
Dist  19;  Rausch,  Rock  77;  Graham,  Hills  57:  Transportation) 

04-3138 

SB  414-FN,  clarifying  the  laws  relative  to  municipal  impact  fees,  off-site 
exactions,  vesting  of  development  rights,  and  waiver  of  subdivision  regu- 
lations. (Green,  Dist  6;  Clegg,  Dist  14;  Foster  Dist  13;  Patten,  Carr  7; 
Gillick,  Rock  85;  Osborne,  Merr  40:  Public  Affairs) 

04-3139 

SB  415-FN,  continuing  and  expanding  to  all  counties  the  Grafton 
county  court  pilot  project  relative  to  abuse  and  neglect  hearings. 
(Roberge,  Dist  9;  Johnson,  Dist  2;  Gallus,  Dist  1;  Gile,  Merr  38;  Gargasz, 
Hills  46;  Itse,  Rock  80:  Judiciary) 

04-3140 

SB  416,  relative  to  membership  of  the  advisory  committee  on  child  care. 
(Estabrook,  Dist  21;  Odell,  Dist  8;  Wallner,  Merr  40;  Gile,  Merr  38;  J. 
Brown,  Straf  67;  Hallyburton,  Hills  45:  Education) 
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04-3141 

SB  417,  relative  to  vicious  dog  assaults.  (Estabrook,  Dist  21:  Wildlife  and 

Recreation) 

04-3143 

SB  418,  relative  to  voting  procedures  in  the  Hanover  school  district. 

(Below,  Dist  5;  Nordgren,  Graf  17:  Internal  Affairs) 

04-3065 

SB  419,  relative  to  the  use  of  standardized  health  statements.  (Flanders, 

Dist  7;  Hunt,  Ches  28:  Insurance) 

04-3016 

SB  420-FN,  relative  to  the  payment  of  medical  benefits  costs  for  certain 
group  II  permanent  firemen  members  injured  in  the  performance  of  duty. 
(Larsen,  Dist  15;  Pepino,  Hills  51;  DeJoie,  Merr  39:  Insurance) 

04-3001 

SB  421,  relative  to  charter  schools.  (Estabrook,  Dist  21;  Foster,  Dist  13; 

Green,  Dist  6;  Naro,  Graf  15;  Leone,  Sull  21:  Education) 

04-3010 

SB  422-FN,  relative  to  the  use  of  Route  28  in  Derry  and  establishing  a 
penalty  for  violating  weight  control  designations  made  by  the  commis- 
sioner of  the  department  of  transportation.  (Sapareto,  Dist  19;  Wiley, 
Rock  77;  Gleason,  Rock  77:  Transportation) 

04-3022 

SB  423,  relative  to  confidentiality  and  workers'  compensation.  (Flanders, 

Dist  7;  Clegg,  Dist  14;  Foster,  Dist  13;  Kurk,  Hills  48:  Insurance) 

04-3025 

SB  424-FN,  relative  to  boating  and  carnival-amusement  regulation  by 
the  department  of  safety.  (Flanders,  Dist  7;  Johnson,  Dist  2;  Odell,  Dist 
8;  Tholl,  Coos  2:  Transportation) 

04-3043 

SB  425-FN,  relative  to  payment  of  medical  benefits  costs  for  certain 
group  I  retirement  system  members.  (Gallus,  Dist  1;  Larsen,  Dist  15; 
Martel,  Dist  18;  Theberge,  Coos  3;  C.  Bouchard,  Merr  39:  Insurance) 

04-3064 

SB  426,  allowing  municipalities  to  adopt  a  property  tax  exemption  for 
certain  public  utility  property.  (Green,  Dist  6;  Stone,  Rock  73:  Energy 
and  Economic  Development) 

04-3066 

SB  427,  relative  to  the  definition  of  marriage.  (Prescott,  Dist  23;  Barnes, 
Dist  17;  Kenney,  Dist  3;  Johnson,  Dist  2;  Letourneau,  Rock  77;  Brassard, 
Hills  50:  Public  Institutions,  Health  and  Human  Services) 

04-3067 

SB  428,  relative  to  protection  of  consumers  from  unfair  lending  prac- 
tices. (Cohen,  Dist  24:  Banks) 

04-3083 

SB  429,  relative  to  state  and  municipal  contracting  practices  for  public 
works.  (Clegg,  Dist  14;  Morse,  Dist  22;  Kenney,  Dist  3;  Gatsas,  Dist  16; 
Graham,  Hills  57;  Infantine,  Hills  54:  Executive  Departments  and  Ad- 
ministration) 

04-3086 

SB  430-FN,  relative  to  mandated  insurance  benefits.  (Flanders,  Dist  7; 

Clegg,  Dist  14;  Prescott,  Dist  23;  D.  Flanders,  Belk  30;  Spiess,  Hills  47: 

Insurance) 
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04-3088 

SB  431,  prohibiting  the  waiver  of  workers'  compensation  subrogation 
rights.  (Clegg,  Dist  14;  Foster,  Dist  13;  Flanders,  Dist  7;  Gallus,  Dist  1; 
D'Allesandro,  Dist  20;  Stone,  Rock  73;  Rausch,  Rock  77;  Ferland,  Sull 
23;  Oilman,  Oraf  9:  Insurance) 

04-3093 

SB  432-FN,  establishing  a  division  of  emergency  services,  communica- 
tions, and  management,  a  division  of  fire  standards  and  training  and 
emergency  medical  services,  and  a  division  of  fire  safety  in  the  depart- 
ment of  safety.  (Clegg,  Dist  14;  Oreen,  Dist  6;  D'Allesandro,  Dist  20; 
Oallus,  Dist  1;  Odell,  Dist  8;  Welch,  Rock  79;  Tholl,  Coos  2:  Executive 
Departments  and  Administration) 

04-3106 

SB  433-FN,  requiring  the  public  utilities  commission  to  conduct  a  com- 
prehensive study  of  utility  rates  every  5  years.  (Oreen,  Dist  6;  Prescott, 
Dist  23;  Ross,  Hills  44;  Stone,  Rock  73:  Energy  and  Economic  Devel- 
opment) 

04-3110 

SB  434,  relative  to  importing  prescription  drugs  from  Canada.  (Martel, 

Dist  18;  Oatsas,  Dist  16;  Oallus,  Dist  1;  Kenney  Dist  3;  Berube,  Straf  67; 

Alger,  Graf  14;  S.  Harris,  Sull  22:  Public  Institutions,  Health  and  Human 

Services) 

04-3123 

SB  435-FN,  relative  to  accessible  housing  for  persons  of  all  abilities. 

(D'Allesandro,  Dist  20:  Executive  Departments  and  Administration) 

04-3129 

SB  436-FN-LOCAL,  relative  to  the  Claremont  and  Newport  district 
courts.  (Odell,  Dist  8;  Clegg,  Dist  14;  Below,  Dist  5;  Rodeschin,  Sull  20; 
J.  Pratt,  Ches  24;  Cloutier,  Sull  22;  S.  Harris,  Sull  22:  Energy  and  Eco- 
nomic Development) 

04-3130 

SB  437,  relative  to  unemployment  compensation.  (Odell,  Dist  8;  Ferland, 

Sull  23;  Giuda,  Oraf  13;  J.  Pratt,  Ches  24:  Insurance) 

04-3134 

SB  438,  relative  to  immunization  practices  for  hospitals,  nursing  homes, 
adult  day  care  facilities,  home  health  providers,  and  assisted  living  facili- 
ties. (Martel,  Dist  18;  Kenney,  Dist  3;  Peterson,  Dist  11;  Sapareto,  Dist  19; 
Larsen,  Dist  15;  Pilotte,  Hills  55:  Public  Institutions,  Health  and  Human 
Services) 

04-3142 

SB  439,  relative  to  probationary  drivers'  licenses.  (Estabrook,  Dist  21; 

Clegg,  Dist  14;  Wall,  Straf  72:  Transportation) 

04-3146 

SB  440,  relative  to  statutory  bumping  rights  by  state  employees.  (Clegg, 

Dist  14:  Executive  Departments  and  Administration) 

04-3147 

SB  441,  relative  to  the  operation  of  dental  clinics  by  health  care  chari- 
table trusts.  (Clegg,  Dist  14;  Eaton,  Dist  10;  Odell,  Dist  8;  D'Allesandro, 
Dist  20;  Martel,  Dist  18;  Batula,  Hills  58;  Wallner,  Merr  40;  Whalley, 
Belk  31;  Emerton,  Hills  48:  Public  Institutions,  Health  and  Human  Ser- 
vices) 
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04-3148 

SB  442,  relative  to  manufactured  housing  installation  standards.  (Clegg, 
Dist  14;  Barnes,  Dist  17;  Gallus,  Dist  1;  D'Allesandro,  Dist  20;  Whalley, 
Belk  31;  E.  Smith,  Ches  26;  Patten,  Carr  7;  Letourneau,  Rock  77:  Pub- 
lic Affairs) 

04-3149 

SB  443,  relative  to  rural  electric  cooperatives.  (Odell,  Dist  8;  Johnson, 
Dist  2;  Wendelboe,  Belk  29;  Kaen,  Straf  72:  Energy  and  Economic  De- 
velopment) 

04-3150 

SB  444,  relative  to  the  age  at  which  a  person  remains  under  the  juve- 
nile court's  jurisdiction  under  RSA  169-B,  the  juvenile  delinquency  stat- 
ute. (Foster,  Dist  13;  Clegg,  Dist  14;  Bickford,  Straf  68;  B.  Richardson, 
Ches  26;  J.  Brown,  Straf  67:  Judiciary) 

04-3151 

SB  445,  relative  to  the  regulation  of  dietitians  by  the  board  of  licensed 

dietitians.  (Below,  Dist  5:  Executive  Departments  and  Administration) 

04-3152 

SB  446-FN,  relative  to  a  park  and  ride  multi-modal  facility  in  the  city  of 
Nashua.  (Foster,  Dist  13;  O'Hearn,  Dist  12;  D'Allesandro,  Dist  20;  Odell, 
Dist  8;  Martel,  Dist  18;  Larsen,  Dist  15;  Kenney,  Dist  3;  Gallus,  Dist  1; 
N.  Allan,  Hills  63;  Mosher,  Hills  63;  Kopka,  Hills  63;  Lasky,  Hills  65; 
McHugh,  Hills  61:  Capital  Budget) 

04-3153 

SB  447,  relative  to  corporate  names.  (Foster,  Dist  13:  Executive  Depart- 
ments and  Administration) 

04-3154 

SB  448-FN,  relative  to  consumer  guaranty  contracts.  (Foster,  Dist  13; 

Roberge,  Dist  9;  Langley,  Rock  88;  Hunt,  Ches  28:  Banks) 

04-3155 

SB  449,  relative  to  fluoridation  of  municipally-owned  public  water  sys- 
tems. (D'Allesandro,  Dist  20;  Beaton,  Hills  49:  Environment) 

04-3156 

SB  450-FN,  relative  to  pari-mutuel  licenses.  (Morse,  Dist  22;  D'Allesandro, 

Dist  20;  Sapareto,  Dist  19:  Ways  and  Means) 

04-3157 

SB  451,  giving  degree-granting  authority  to  the  Hellenic  American 

University.  (D'Allesandro,  Dist  20;  Gatsas,  Dist  16;  Clegg,  Dist  14: 

Education) 

04-3158 

SB  452,  relative  to  qualifications  of  expert  witnesses  in  medical  injury 

actions.  (Boyce,  Dist  4;  Gallus,  Dist  1;  Roberge,  Dist  9:  Judiciary) 

04-3160 

SB  453,  changing  a  requirement  for  tobacco  manufacturers  not  partici- 
pating in  the  tobacco  Master  Settlement  Agreement.  (Johnson,  Dist  2: 
Interstate  Cooperation) 

04-3161 

SB  454-FN,  relative  to  carrying  a  concealed  weapon  without  a  license. 
(Prescott,  Dist  23;  Clegg,  Dist  14;  Barnes,  Dist  17;  Peterson,  Dist  11; 
Kenney,  Dist  3;  Letourneau,  Rock  77:  Judiciary) 
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04-3167 

SB  455,  removing  the  requirement  that  district  courts  be  open  on  Sat- 
urdays for  arraignments.  (Morse,  Dist  22;  Rausch,  Rock  77:  Judiciary) 

04-3168 

SB  456,  relative  to  record  books  maintained  by  registers  of  deeds. 

(Roberge,  Dist  9;  Barry,  Hills  55;  Mercer,  Hills  59:  Public  Affairs) 

04-3169 

SB  457,  relative  to  animal  population  control.  (Roberge,  Dist  9;  Babson, 

Carr  6;  Rausch,  Rock  77:  Wildlife  and  Recreation) 

04-3171 

SB  458,  relative  to  private  driving  instruction  and  exhibition  facilities. 
(Gallus,  Dist  1;  Clegg,  Dist  14;  Boyce,  Dist  4;  Sapareto,  Dist  19;  Flanders, 
Dist  7;  Martel,  Dist  18;  Packard,  Rock  75;  Letourneau,  Rock  77,  Introne, 
Rock  75:  Transportation) 

04-3172 

SB  459,  making  certain  changes  to  the  real  estate  practice  act.  (Gallus, 
Dist  1;  Sapareto,  Dist  19,  Clegg,  Dist  14;  Martel,  Dist  18;  Woodward, 
Coos  3;  S.  Eaton,  Graf  9:  Public  Affairs) 

04-3173 

SB  460,  relative  to  insurance  compliance  self-audits.  (Gallus,  Dist  1: 

Insurance) 

04-3174 

SB  461,  relative  to  the  regulation  of  gift  certificates  under  the  consumer 
protection  act.  (Gallus,  Dist  1;  Kenney,  Dist  3;  Guay,  Coos  2:  Public  Af- 
fairs ) 

04-3175 

SB  462,  relative  to  limits  on  non-economic  damages  in  medical  injury 

actions.  (Gallus,  Dist  1:  Judiciary) 

04-3176 

SB  463,  relative  to  limits  on  attorney  contingency  fees  in  civil  actions 

for  medical  injury.  (Gallus,  Dist  1:  Judiciary) 

04-3177 

SB  464,  relative  to  periodic  payments  of  future  damages  in  medical  in- 
jury actions.  (Gallus,  Dist  1:  Judiciary) 

04-3178 

SB  465,  relative  to  the  statute  of  limitations  in  an  action  for  injury  or 

death  against  a  medical  care  provider.  (Gallus,  Dist  1:  Judiciary) 

04-3179 

SB  466,  relative  to  the  records  management  services  of  the  city  of  Keene. 
(Eaton,  Dist  10;  D'Allesandro,  Dist  20;  Liebl,  Ches  27;  Dexter,  Ches  27; 
Espiefs,  Ches  25;  Slack,  Ches  25:  Energy  and  Economic  Development) 

04-3180 

SB  467,  establishing  an  exemption  from  the  public  sewer  connection  re- 
quirements for  2  projects  in  the  town  of  Derry.  (Sapareto,  Dist  19;  Gallus, 
Dist  1;  P.  Katsakiores,  Rock  77;  Wiley,  Rock  77;  Rausch,  Rock  77;  G. 
Katsakiores,  Rock  77;  Gleason,  Rock  77:  Environment) 

04-3182 

SB  468,  relative  to  solid  waste  management.  (Gallus,  Dist  1;  Odell,  Dist 
8;  Green,  Dist  6;  Densmore,  Graf  10;  Woodward,  Coos  3;  Russell,  Belk 
31;  Theberge,  Coos  3:  Environment) 
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04-3183 

SB  469,  relative  to  licensing  of  boiler  inspectors.  (Gallus,  Dist  1;  Prescott, 
Dist  23;  Kenney,  Dist  3;  Barnes,  Dist  17;  Woodward,  Coos  3;  Theberge, 
Coos  3:  Executive  Departments  and  Administration) 

04-3184 

SB  470-FN,  relative  to  funding  for  the  physician  effectiveness  program. 
(Martel,  Dist  18;  O'Hearn,  Dist  12;  Gallus,  Dist  1;  Green,  Dist  6;  Peterson, 
Dist  11;  Batula,  Hills  58;  Pilliod,  Belk  31:  Public  Institutions,  Health  and 
Human  Services) 

04-3185 

SB  471-FN-LOCAL,  relative  to  the  administration  and  operation  of 
Manchester  Airport.  (Martel,  Dist  18;  Gatsas,  Dist  16;  D'Allesandro,  Dist 
20:  Judiciary) 

04-3186 

SB  472,  relative  to  updating  the  terminology  in  statutes  affecting  chil- 
dren with  special  health  care  needs.  (Martel,  Dist  18;  O'Hearn,  Dist  12; 
Kenney,  Dist  3;  Estabrook,  Dist  21;  Batula,  Hills  58;  MacKay,  Merr  39; 
P.  Katsakiores,  Rock  77:  Public  Institutions,  Health  and  Human  Ser- 
vices) 

04-3187 

SB  473-FN-LOCAL,  relative  to  services  provided  by  community  men- 
tal health  centers.  (Martel,  Dist  18;  Kenney,  Dist  3;  O'Hearn,  Dist  12; 
Clegg,  Dist  14;  P.  Katsakiores,  Rock  77;  Batula,  Hills  58;  Kurk,  Hills  48; 
Emerton,  Hills  48;  Flanagan,  Rock  78:  Public  Institutions,  Health  and 
Human  Services) 

04-3188 

SB  474-LOCAL,  exempting  property  owned  by  a  private  secondary  or 
postsecondary  educational  institution  from  the  education  property  tax. 
(Clegg,  Dist  14;  O'Hearn,  Dist  12;  Hunt,  Ches  28:  Ways  and  Means) 

04-3189 

SB  475,  relative  to  employee  leasing  companies.  (Clegg,  Dist  14;  Barnes, 

Dist  17;  Adams,  Hills  43:  Insurance) 

04-3191 

SB  476,  extending  the  period  for  completing  work  under  the  Skyhaven 

airport  wetlands  permit.  (Kenney,  Dist  3:  Transportation) 

04-3192 

SB  477,  relative  to  ski  craft  operation  on  Pine  River  Pond  in  the  town 

of  Wakefield.  (Kenney,  Dist  3:  Wildlife  and  Recreation) 

04-3193 

SB  478-FN,  relative  to  penalties  for  DWI  offenses  and  relative  to  pro- 
hibited alcohol  sales  to  intoxicated  individuals.  (Barnes,  Dist  17;  Clegg, 
Dist  14;  Flanders,  Dist  7;  Morris,  Rock  84;  Welch,  Rock  79:  Judiciary) 

04-3194 

SB  479,  commemorating  the  anniversary  of  the  founding  of  the  United 

States  Marine  Corps.  (Kenney,  Dist  3;  Thomas,  Belk  31:  Internal  Affairs) 

04-3196 

SB  480-FN-A,  making  an  appropriation  to  the  tobacco  use  prevention 
fund  for  the  purpose  of  smoking  cessation  programs.  (Martel,  Dist  18; 
Green,  Dist  6;  Roberge,  Dist  9;  O'Hearn,  Dist  12;  Kenney,  Dist  3; 
Dalrymple,  Rock  76;  S.  Harris,  Sull  22:  Finance) 
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04-3198 

SB  481-FN-LOCAL,  establishing  the  Great  Bay  sewer  district.  (Prescott, 

Dist  23;  Green,  Dist  6;  Wall,  Straf  72;  Roessner,  Rock  83:  Environment) 

04-3200 

SB  482-FN,  relative  to  captive  insurance  companies  and  reciprocal  in- 
surers. (Flanders,  Dist  7:  Insurance 

04-3201 

SB  483,  relative  to  a  landlord's  obligation  to  store  personal  property  of 
a  tenant  after  the  tenant  has  vacated  the  premises.  (Sapareto,  Dist  19; 
Gallus,  Dist  1:  Public  Affairs) 

04-3202 

SB  484,  establishing  the  Collaborative  Practice  for  Emergency  Contra- 
ception Act.  (D'Allesandro,  Dist  20;  Norelli,  Rock  86:  Public  Institutions, 
Health  and  Human  Services) 

04-3203 

SB  485-FN,  relative  to  video  stalking.  (Johnson,  Dist  2;  Keans,  Straf  67: 

Judiciary) 

04-3204 

SB  486,  prohibiting  floatplanes  on  Pickerel  Pond.  (Johnson,  Dist  2:  En- 
vironment) 

04-3205 

SB  487,  relative  to  lead  sinkers.  (Johnson,  Dist  2:  Environment) 

04-3206 

SB  488,  establishing  a  committee  to  study  the  effects  of  electric  utility 
restructuring  on  state  dams  and  the  alternatives  for  the  operation  and 
maintenance  of  state-owned  dams.  (Johnson,  Dist  2;  Gallus,  Dist  1;  Be- 
low, Dist  5;  Royce,  Ches  28;  Spang,  Straf  72;  M.  Blanchard,  Rock  86: 
Energy  and  Economic  Development) 

04-3208 

SB  489,  relative  to  requests  for  special  elections.  (Martel,  Dist  18;  Clegg, 

Dist  14;  Dickinson,  Carr  4:  Internal  Affairs) 

04-3209 

SB  490-FN,  relative  to  the  Help  America  Vote  Act.  (Martel,  Dist  18; 

D'Allesandro,  Dist  20;  Fields,  Hills  58:  Internal  Affairs) 

04-3210 

SB  491-FN,  relative  to  reimbursement  for  certain  unpaid  tobacco  taxes 
and  relative  to  refunds  for  stolen  tobacco  tax  stamps.  (Martel,  Dist  18; 
O'Hearn,  Dist  12;  Kenney,  Dist  3:  Interstate  Cooperation) 

04-3211 

SB  492,  relative  to  registration  requirements  for  home  inspectors. 

(Barnes,  Dist  17:  Public  Affairs) 

04-3212 

SB  493,  repealing  examination  standards  for  certified  public  accoun- 
tants. (Prescott,  Dist  23:  Executive  Departments  and  Administration) 

04-3213 

SB  494,  repealing  the  prohibition  on  taking  conch  and  winkles.  (Cohen, 

Dist  24:  Environment) 

04-3215 

SB  495-FN,  relative  to  original  and  youth  operators'  licenses. 
(Flanders,  Dist  7;  Clegg,  Dist  14;  Tholl,  Coos  2;  Gleason,  Rock  77; 
Letourneau,  Rock  77:  Transportation) 
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04-3216 

SB  496,  relative  to  the  definition  of  snow  traveling  vehicle.  (Flanders, 

Dist  7;  Kenney,  Dist  3:  Transportation) 

04-3218 

SB  497-FN,  relative  to  renewal  of  electrician's  licenses.  (Flanders, 

Dist  7;  Infantine,  Hills  54:  Executive  Departments  and  Administration) 

04-3219 

SB  498-FN,  relative  to  the  regulation  of  debt  adjustment  services. 

(Flanders,  Dist  7;  Hunt,  Ches  28:  Banks) 

04-3220 

SB  499,  making  a  change  to  the  electrician  licensing  exemption. 
(Flanders,  Dist  7;  Infantine,  Hills  54:  Executive  Departments  and  Ad- 
ministration) 

04-3221Z 

SB  500-FN,  relative  to  certain  procedures  of  financial  institutions. 

(Flanders,  Dist  7;  Hunt,  Ches  28:  Banks) 

04-3222 

SB  501,  establishing  a  committee  to  study  a  certain  parcel  of  land  along 
the  Baker  river.  (Johnson,  Dist  2;  Stohl,  Coos  1;  Barker,  Graf  14;  Alger, 
Graf  14:  Environment) 

04-3223 

SB  502,  establishing  a  committee  to  study  the  feasibility  of  allowing 
certain  groups  to  join  together  for  purposes  of  small  group  insurance. 
(Prescott,  Dist  23:  Insurance) 

04-3225 

SB  503-FN-LOCAL,  relative  to  bonds  for  construction,  development, 
improvement,  and  acquisition  of  broadband  facilities.  (D'Allesandro,  Dist 
20;  Eaton,  Dist  10:  Energy  and  Economic  Development) 

04-3226 

SB  504-FN,  relative  to  disbursements  from  the  alcohol  abuse  preven- 
tion and  treatment  fund.  (Odell,  Dist  8;  Below,  Dist  5:  Finance) 

04-3259 

SB  505-FN-A-LOCAL,  authorizing  CROP  zone  tax  credits  for  taxpay- 
ers within  the  town  of  Whitefield.  (Gallus,  Dist  1;  Flanders,  Dist  7;  Clegg, 
Dist  14;  R.  Cooney,  Rock  76;  Tholl,  Coos  2;  H.  Richardson,  Coos  2:  En- 
ergy and  Economic  Development) 

04-3227 

SB  506,  relative  to  site  plan  review  by  planning  boards  in  mining  and 

reclamation  projects.  (Odell,  Dist  8;  Phinizy,  Sull  23:  Environment) 

04-3228 

SB  507,  establishing  a  committee  to  study  the  application  of  advanced 
information  technology  in  certain  state  agencies.  (Boyce,  Dist  4;  Gallus, 
Dist  1;  Kenney,  Dist  3;  Morris,  Rock  84;  Kennedy,  Merr  34:  Internal  Affairs) 

04-3230 

SB  508-FN,  relative  to  grant-funded  programs.  (Clegg,  Dist   14; 

Francoeur,  Rock  85:  Internal  Affairs) 

04-3231 

SB  509-FN,  relative  to  civil  recoveries  for  false  claims  paid  or  approved 
by  the  department  of  health  and  human  services.  (Clegg,  Dist  14;  Martel, 
Dist  18;  Green,  Dist  6;  Boyce,  Dist  4;  Batula,  Hills  58;  Emerton,  Hills 
48;  Wendelboe,  Belk  29;  Elliott,  Hills  42:  Judiciary) 
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04-3232 

SB  510-FN,  relative  to  unprivileged  physical  contact  without  the  intent 
to  harm.  (Sapareto,  Dist  19;  Barnes,  Dist  17;  Wiley,  Rock  77;  Morris, 
Rock  84:  Judiciary) 

04-3233 

SB  511-FN,  relative  to  the  penalties  for  rioting.  (Estabrook,  Dist  21; 
Johnson,  Dist  2;  Eaton,  Dist  10;  M.  Smith,  Straf  72;  Knowles,  Straf  69; 
Naro,  Graf  15,  D.  Eaton,  Ches  24:  Judiciary) 

04-3235 

SB  512-FN,  relative  to  improving  public  boat  access  to  Lake  Sunapee. 
(Below,  Dist  5;  French,  Merr  34;  Leone,  Sull  21;  McCormick,  Merr  32; 
Kennedy,  Merr  34;  C.  Hamm,  Merr  34:  Wildlife  and  Recreation) 

04-3236 

SB  513,  relative  to  the  death  penalty.  (Below,  Dist  5;  O'Hearn,  Dist  12; 

Pilliod,  Belk  31;  Splaine,  Rock  86:  Judiciary) 

04-3237 

SB  514,  changing  the  staffing  requirements  of  the  joint  legislative  com- 
mittee on  administrative  rules.  (Below,  Dist  5;  Barnes,  Dist  17;  Mercer, 
Hills  59;  King,  Coos  1:  Internal  Affairs) 

04-3238 

SB  515-FN,  relative  to  benefit  options  for  surviving  spouses  and  desig- 
nated beneficiaries  of  deceased  members  of  the  retirement  system.  (Be- 
low, Dist  5;  Odell,  Dist  8;  Pepino,  Hills  51:  Insurance) 

04-3239 

SB  516-FN,  relative  to  special  needs  trusts.  (Below,  Dist  5;  Larsen,  Dist 
15;  Gatsas,  Dist  16;  Flanders,  Dist  7;  Estabrook,  Dist  21;  Patten,  Carr 
7;  O'Neil,  Rock  85;  Wall,  Straf  72;  Kathleen  Taylor,  Straf  70;  Fields,  Hills 
58:  Judiciary) 

04-3242 

SB  517,  relative  to  authorizing  a  2-year  program  to  use  certain  OHRV 
fees  for  publications  and  promotions.  (Flanders,  Dist  7;  Alger,  Graf  14: 
Wildlife  and  Recreation) 

04-3245 

SB  518,  establishing  a  commission  to  study  railroad  matching  funds. 
(Flanders,  Dist  7;  Mosher,  Hills  63;  G.  Katsakiores,  Rock  77;  J.  Flanders, 
Rock  79:  Transportation) 

04-3246 

SB  519,  establishing  a  committee  to  study  the  establishment  of  a  farm 
viability  program.  (Odell,  Dist  8;  Johnson,  Dist  2;  Below,  Dist  5;  Ahern, 
Belk  29;  Babson,  Carr  6;  Spang,  Straf  72;  R.  Johnson,  Rock  73;  Owen, 
Merr  34:  Environment) 

04-3247 

SB  520,  relative  to  modification  of  child  support  obligation.  (Sapareto, 

Dist  19;  Clegg,  Dist  14;  Roberge,  Dist  9;  Bickford,  Straf  68:  Judiciary) 

04-3248 

SB  521 -FN,  increasing  the  penalty  for  identity  fraud.  (Larsen,  Dist  15; 
Estabrook,  Dist  21;  Foster,  Dist  13;  Clegg,  Dist  14;  Green,  Dist  6;  MacKay, 
Merr  39;  Craig,  Hills  50:  Judiciary) 
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04-3250 

SB  522-FN-LOCAL,  decreasing  the  rate  of  interest  charged  on  over- 
due land  use  change  taxes  assessed  on  property  removed  from  current 
use.  (Larsen,  Dist  15;  D'Allesandro,  Dist  20;  Wallner,  Merr  40;  Osborne, 
Merr  40:  Ways  and  Means) 

04-3251 

SB  523-FN,  prohibiting  the  use  of  government  property  for  electioneer- 
ing. (Larsen,  Dist  15;  Foster,  Dist  13;  Estabrook,  Dist  21;  D'Allesandro, 
Dist  20;  Cohen,  Dist  24;  Burling,  Sull  19;  Nordgren,  Graf  17;  D.  Eaton, 
Ches  24:  Internal  Affairs) 

04-3252 

SB  524,  relative  to  the  incineration  of  construction  or  demolition  debris. 
(Larsen,  Dist  15;  Flanders,  Dist  7;  Gallus,  Dist  1;  Kenney,  Dist  3;  C. 
Hamm,  Merr  34;  Kennedy,  Merr  34;  Currier,  Merr  34;  Owen,  Merr  34; 
Phinizy,  Sull  23:  Environment) 

04-3254 

SB  525-FN-A,  relative  to  the  deposit  of  a  portion  of  real  estate  trans- 
fer tax  revenue  in  the  land  and  community  heritage  investment  program 
trust  fund.  (Larsen,  Dist  15;  Estabrook,  Dist  21;  Cohen,  Dist  24;  Below, 
Dist  5;  Spang,  Straf  72;  C.  Hamm,  Merr  34:  Finance) 

04-3255 

SB  526,  relative  to  sexual  harassment  complaint  procedures  for  public 
employees.  (Larsen,  Dist  15;  Estabrook,  Dist  21;  Foster,  Dist  13;  O'Hearn, 
Dist  12;  D'Allesandro,  Dist  20;  Wallner,  Merr  40;  Burling,  Sull  19; 
Nordgren,  Graf  17:  Internal  Affairs) 

04-3256 

SB  527,  relative  to  sessions  for  correction  of  checklists.  (Larsen,  Dist  15; 

O'Hearn,  Dist  12;  Foster,  Dist  13;  Gile,  Merr  38:  Internal  Affairs) 

04-3009 

SCR  5,  commending  the  United  States  Congress  for  supporting  full 
concurrent  receipt  of  disability  and  retirement  benefits  by  disabled 
veterans.  (Sapareto,  Dist  19:  Executive  Departments  and  Administra- 
tion) 

04-3117 

SCR  6,  designating  January  as  stalking  awareness  month.  (Clegg,  Dist 
14;  O'Hearn,  Dist  12;  Martel,  Dist  18;  Gallus,  Dist  1;  Hunt,  Ches  28; 
Leone,  Sull  21;  Batula,  Hills  58:  Internal  Affairs ) 

04-3207 

CACR  0027,  relating  to  elective  franchises.  Providing  that  the  right  to 
vote  in  elections  shall  be  limited  to  citizens  of  the  United  States.  (Morse, 
Dist  22;  Flanagan,  Rock  78:  Internal  Affairs) 

04-3190 

SJR  0002,  a  resolution  designating  a  Purple  Heart  Trail  in  New  Hamp- 
shire. (Kenney,  Dist  3;  Barnes,  Dist  17;  Thomas,  Belk  31;  Giuda,  Graf  13; 
Fields,  Hills  58:  Transportation) 

COMMITTEE  REPORTS 
SB  207,  relative  to  transactions  exempt  from  the  consumer  protection 
act.  Banks  Committee.  Ought  to  pass  with  amendment.  Vote  3-0.  Sena- 
tor Flanders  for  the  committee. 
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Banks 

December  22,  2003 

2003-2572S 

05/10 

Amendment  to  SB  207 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Consumer  Protection;  Exempt  Transactions.  Amend  RSA  358-A:3,  I 
to  read  as  follows: 

I.  Trade  or  commerce  that  is  subject  to  the  jurisdiction  of  [the  bank 
commissioner,]  the  director  of  securities  regulation,  the  insurance  com- 
missioner, the  public  utilities  commission,  the  [financial  institutions 
attd:]  insurance  regulators  of  other  states,  or  [federal  banking  or]  se- 
curities regulators  who  possess  the  authority  to  regulate  unfair  or 
deceptive  trade  practices. 

I-a.  Trade  or  commerce  by  any  entity  that  is  subject  to  laws, 
regulations,  standards,  orders,  or  other  action  of  a  federal  or  state 
financial  institution  regulatory  authority  that  regulates  consumer 
complaints  or  unfair  or  deceptive  acts  or  practices  in  the  conduct 
of  such  trade  or  commerce,  including  conduct  subject  to  RSA  361- 
A,  that  is  either  regularly  examined  for  compliance  with  such  laws, 
regulations,  standards,  orders,  or  other  action  by  a  federal  or  state 
regulatory  authority  or  is  subject  to  sanctions  or  remedial  action 
by  such  authority  for  failure  to  comply  with  such  laws,  regulations, 
standards,  orders,  or  other  action. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2003-2572S 

AMENDED  ANALYSIS 
This  bill  partially  narrows  the  "regulatory  exemption"  under  current 
law  as  it  applies  to  financial  institutions  and  certain  entities  regulated 
by  banking  regulatory  authorities. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  This  bill  was  re-re- 
ferred with  many  questions  being  asked  last  year.  We  met  a  couple  of 
times.  We  had  a  rather  lengthy  meeting  in  November  where  a  lot  of 
testimony  was  taken.  I  must  admit  that  I  am  not  sure  if  we  have  come 
to  a  full  agreement,  but  what  we  have  done  is  we  listened  to  all  of  the 
evidence  that  was  presented  and  voted  3-0  on  this  amendment.  Basically, 
what  the  amendment  does  is,  it  deals  with  auto  dealers.  We  seem  to  have 
a  situation  where  there  was  no  definite  line  as  to  what  auto  dealers  were 
doing  as  far  as  loans  are  concerned,  compared  to  the  condition  of  the  car 
when  it  leaves  the  lot.  What  we  have  done  in  this  amendment  is,  we  have 
said  that  if  you  have  a  problem  with  a  loan  made  by  an  auto  dealer,  this 
comes  under  the  Banking  Department.  Since  we  have  just  voted  to  add 
14  people  to  the  Banking  Department,  there  is  certainly  going  to  be 
people  over  there  to  take  care  of  this  situation.  We  have  also  gone  along 
with  what  the  Consumer  Protection  people  wanted,  partially.  It  says  that 
once  the  vehicle  leaves  the  lot,  if  the  wheel  falls  off,  then  that  is  the 
Consumer  Protection.  We  ask  that  you  support  this  amendment  and  pass 
this  bill  onto  the  House.  Thank  you  very  much  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  was  the  prime  sponsor 
of  this  bill  and  I  would  urge  defeat  of  the  committee  amendment  and 
passage  of  the  bill  as  introduced.  The  problem  with  this  law  is  what  it 
deals  with  is  exceptions  or  exemptions  from  the  Consumer  Protection 
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statute.  I  would  just  like  to  quote  briefly  from  the  testimony  of  the  Con- 
sumer Protection  Anti-Trust  Bureau  of  our  Department  of  Justice  on 
the  bill  as  introduced.  They  said,  "Clearly  the  Consumer  Protection  Act 
is  designed  to  open  the  court  house  door  and  to  empower  the  private 
individual  consumer  the  means  to  protect  his  or  her  rights  as  RSA  358-A 
is  now  written;  however,  in  the  event  a  consumer  is  injured  by  any  of 
the  exempt  businesses,  the  consumer  has  been  stripped  of  the  power 
to  defend  himself  or  herself  when  the  court  room  doors  slams  shut.  New 
Hampshire's  Consumer  Protection  Act  is  in  need  of  repair.  The  finan- 
cial security  of  New  Hampshire's  consumers  is  at  risk,  and  the  most 
vulnerable  segments  of  the  population  are  those  most  clearly  in  harm's 
way.  Senate  Bill  207  will  repair  the  damage  and  will  provide  New 
Hampshire  consumers  with  the  protections  they,  by  right,  deserve. 
Adoption  of  this  measure  will  place  New  Hampshire  with  a  majority 
of  other  states  in  the  union  in  their  efforts  to  protect  consumers.  Ac- 
cordingly, the  Consumer  Protection  Bureau  of  the  New  Hampshire 
Department  of  Justice  urges  the  adoption  of  Senate  Bill  207."  That  is 
just  a  little  bit  of  context.  This  has  been  a  difficult  issue.  There  are 
some  problems  but  my  concern  at  this  point  is  that  the  amendment 
from  the  committee  does  not  adequately  provide  consumers  with  the 
means  to  achieve  restitution  and  compensation  when  they  have  been 
cheated,  when  they  have  been  deceived  as  the  result  of  unfair  trade 
practices.  So  I  would  urge  your  defeat  of  the  committee  amendment. 
Thank  you. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  The  argument  that 
we  heard  through  more  of  the  hearing  was  there  was  no  way  for  resti- 
tution. Let  me  assure  you  that  if  an  auto  dealer  is  threatened  by  losing 
his  license,  that  is  pretty  good  momentum  to  have  them  make  restitu- 
tion. The  Banking  Commission  will  have  that  authority.  If  they  go  out 
and  there  is  a  situation  where  it  is  strictly  on  the  loan,  that  is  all  that 
we  are  talking  about  under  the  banking  part  of  this.  We  don't  think,  in 
the  Insurance  Committee,  that  we  should  have  any  business  in  the  state 
of  New  Hampshire  regulated  by  more  than  one  regulator  in  the  state. 
There  are  people  in  the  Consumer  Protection  Agency  who  want  the  In- 
surance Companies  governed  by  Insurance  and  governed  by  Consumer 
Protection  and  that  is  not  what  we  want  in  the  state  of  New  Hampshire. 
We  have  a  Labor  Department  that  looks  after  that  part  of  insurance.  We 
have  Insurance,  for  that  part  of  insurance.  We  have  Banking  that  looks 
after  banking.  If  we  start  dovetailing  this,  we  are  going  to  have  a  situ- 
ation that  is  going  to  be  impossible.  Impossible  to  know  who  you  are 
going  to  go  to.  The  way  that  this  read  is:  If  you  are  have  a  problem  with 
a  dealership,  with  a  loan  problem,  the  Banking  Commission  will  go  and 
investigate  it.  They  have  the  authority  to  pull  that  license.  I  think  that 
is  enough.  So  I  ask  you  to  pass  the  amendment  and  send  it  on  to  the 
House.  Thank  you. 

Question  is  on  the  adoption  of  the  committee  amendment. 

A  roll  call  was  requested  by  Senator  Below. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Clegg, 
Gatsas,  Barnes,  Martel,  Sapareto,  Morse,  Prescott. 
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The  following  Senators  voted  No:  Below,  Larsen,  D'Allesandro, 
Estabrook,  Cohen. 

Yeas:  17  -  Nays:  5 

Senator  Foster  Rule  #42. 

Amendment  adopted. 

Senator  Below  offered  a  floor  amendment. 

Sen.  Below,  Dist.  5 

January  7,  2004 

2004-0023S 

05/10 

Floor  Amendment  to  SB  207 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Consumer  Protection;  Exempt  Transactions.  Amend  RSA  358-A:3,  I 
to  read  as  follows: 

I.  Trade  or  commerce  that  is  subject  to  the  jurisdiction  of  [the  bank 
commissioner,!  the  director  of  securities  regulation,  the  insurance  commis- 
sioner, the  public  utilities  commission,  the  [financial  institutions  and] 
insurance  regulators  of  other  states,  or  [federal  banking  or]  securities 
regulators  who  possess  the  authority  to  regulate  unfair  or  deceptive  trade 
practices,  including  the  power  to  order  restitution  for  injuries  to 
victims  of  such  unfair  or  deceptive  trade  practices. 

I-a.  Trade  or  commerce  by  any  entity  that  is  subject  to  laws, 
regulations,  standards,  orders,  or  other  action  of  a  federal  or  state 
financial  institution  regulatory  authority  that  regulates  consumer 
complaints  or  unfair  or  deceptive  acts  or  practices  in  the  conduct 
of  such  trade  or  commerce  that  is  regularly  examined  for  compli- 
ance with  such  laws,  regulations,  standards,  orders,  or  other  ac- 
tion by  a  federal  or  state  regulatory  authority  and  is  subject  to 
sanctions  or  remedial  action  by  such  authority  for  failure  to  com- 
ply with  such  laws,  regulations,  standards,  orders,  or  other  ac- 
tion, including  the  power  to  order  restitution  for  injuries  to  vic- 
tims of  such  unfair  or  deceptive  trade  practices. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0023S 

AIVIENDED  ANALYSIS 
This  bill  partially  narrows  the  "regulatory  exemption"  under  current 
law  as  it  applies  to  financial  institutions  and  certain  entities  regulated 
by  banking  regulatory  authorities. 

SENATOR  BELOW:  Thank  you  IVlr.  President.  I  rise  to  offer  a  floor 
amendment.  I  would  like  to  speak  to  my  motion.  This  floor  amendment 
works  from  what  was  just  adopted.  I  guess  it  accepts  the  notion  that  we 
are  going  to  say  that  trade  or  commerce  by  any  NTD  that  is  subject  to  the 
laws,  regulations,  etc.  of  a  regulatory  agency,  like  the  Banking  Commis- 
sioner or  Insurance  Commissioner,  will  be  exempt  from  the  Consumer 
Protection  Act.  Although  I  am  not  sure  that  is  a  good  idea,  but  it  accepts 
that  premise.  It  does  add  language  that  says  that  provides  that  if  that 
regulatory  authority  has  the  power,  that  includes  the  power  to  order  res- 
titutions for  injuries  to  victims  of  such  unfair  or  deceptive  trade  practices. 
It  also  provides  that,  specifically  with  regard  to  entities  regulating  by  the 
Banking  Commission,  and  this  is  around  lines  12  -  15,  that  there  is  a 
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slight  change  in  compared  to  what  was  just  adopted,  that  says  that  the 
entities  that  are  regularly  examined,  on  line  13  and  on  line  15,  subject 
to  sanctions  or  remedial  actions  by  that  authority,  which  is  either  the 
New  Hampshire  Banking  Commissioner  or  some  other  state  or  federal 
regulatory  authority.  If  that  power,  on  line  16,  includes  the  power  to 
order  restitution  for  injuries  to  victims  of  such  unfair  or  deceptive  trade 
practices.  My  simple  question  is,  why  should  not  the  victims  of  unfair 
deceptive  trade  practices,  be  entitled  to  a  means  to  achieve  restitution 
for  the  damages  for  the  injuries  that  they  have  suffered  as  a  result  of 
that  unfair  trade  practice?  It  accepts  that  they  don't  have  self-help  op- 
tion. The  Consumer  Protection  Act  said  that  you  can  go  to  court  and 
achieve  that.  What  has  just  been  adopted  by  the  body  says  that  you  can't 
go  to  court  on  your  own  to  seek  restitution.  Your  only  option  is  to  go  to 
the  Insurance  Commissioner  or  the  Banking  Commissioner  or  Securities 
Regulatory  or  the  PUC  and  say  that  I  have  been  cheated  and  deceived  and 
that  body  may  or  may  not  have  the  power  to  order  restitution.  Let  me  give 
you  and  example  of  where  we  have  a  real  problem  in  New  Hampshire. 
Some  people  in  the  automobile  industry,  used  car  sales,  have  engaged  in 
a  practice  called  "spot  delivery."  They  will  run  an  ad  in  the  paper,  on  the 
radio  that  says  "come  to  me  and  you  can  get  a  nice  used  car  We  can  do 
on-the-spot  credit  check,  provide  you  financing  on  the  spot  or  installments 
sales,  retail  installment  sales",  which  is  covered  under  banking,  and  some- 
body will  come  in  and  say,  "Oh  great,  I  will  trade  in  my  car".  They  sign 
over  the  title  and  the  salesman  says,  we  put  your  name  in  the  computer 
and  you  got  credit  and  it  will  be  at  7  percent  interest,  it  is  a  good  deal,  I 
can  afford  this.  They  look  at  the  payments  and  they  can  afford  this.  They 
go  away  with  their  "new-used"  car.  They  have  signed  over  the  title  to  their 
old  car.  A  week  later  they  get  a  call  and  the  salesman  says,  "gee,  you  didn't 
disclose  something  to  us."  Maybe  they  weren't  asked.  But  they  say,  "the 
financing  fell  through,  so  you  have  to  put  another  $1,000  or  $2,000  down 
or  the  interest  rate  is  going  to  be  16  percent  if  you  want  to  keep  the  car." 
And  they  have  already  signed  over  their  old  car,  so  they  don't  have  much 
choice.  They  are  stuck.  They  have  to  come  up  desperately  with  a  couple 
thousand  bucks  to  keep  this  car.  Now  that  is  a  violation,  perhaps  of  the 
banking  laws  with  regard  to  installment  sales.  But  the  fact  is,  there  may 
be  no  means  to  get  restitution.  The  Banking  Commission  doesn't  have  the 
authority  to  say,  "you  have  got  to  compensate.  We  found  wrong  doing  and 
you  need  to  repay  those  people  what  you  have  cheated  them."  In  fact, 
there  has  been  a  class  action  lawsuit,  alleging  that  hundreds  of  New 
Hampshire  consumers  have  been  so  cheated.  Actually,  I  believe  in  a  case 
that  was  decided  by  Judge  Lynn,  although  he  found  that  they  couldn't 
get  action  under  the  Consumer  Protection  Act,  he  found  that  under  the 
installment  sales  statute,  they  could  make  that  complaint  and  possible 
seek  that.  What  the  bill,  as  currently  amended  by  the  Senate  does,  is  per- 
haps shut  down  that  option  for  those  consumers  to  be  compensated  for 
that  injustice.  What  this  amendment  would  do  is  to  reopen  that  possibil- 
ity either  through  the  Banking  Commissioner  or  if  the  Banking  Commis- 
sioner doesn't  have  that  authority,  to  be  able  to  go  to  the  court  to  get  the 
total  restitution.  I  think  that  is  a  simple  matter  of  fairness  for  consum- 
ers in  New  Hampshire  and  I  would  urge  your  adoption  of  this  amendment 
or  maybe  we  can  table  the  bill  and  think  about  it  a  little  further,  but  I 
think  that  this  issue  is  too  important  to  send  it  onto  the  House  without 
the  ability  for  consumers  to  be  compensated  when  they  are  cheated. 
Thank  you,  Mr.  President. 
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SENATOR  BARNES:  Thank  you  Mr.  President.  Senator  Below,  do  you 
have  a  constituent  that  had  that  problem  that  you  talked  about  or  is  this 
something... 

SENATOR  BELOW:  I  don't  know... 

SENATOR  BARNES:  So  your  involvement  isn't  because  of  a  constituent? 

SENATOR  BELOW:  I  actually  initiated  the  bill  because  of  a  similar  is- 
sue with  the  PUC,  where  there  were  constituents  who  were  involved 
in  that  issue  where  a  company  would  come  and  were  slamming  custom- 
ers and  signing  them  up,  without  their  authority,  with  a  new  long  dis- 
tance carrier.  They  rang  up  large  bills  and  the  PUC  didn't  have  the 
authority  to  order  restitution.  All  that  they  could  do  was  revoke  their 
authority  to  do  business  in  New  Hampshire.  They  couldn't  even  penal- 
ize them.  They  couldn't  even  impose  a  fine.  Because  of  this  law,  they 
were  exempt  from  the  Consumer  Protection  statute.  Fortunately,  the 
PUC  did  negotiate,  but  it  was  simply  voluntary.  The  company  quit 
doing  business  in  New  Hampshire  and  provide  some  nominal  restitu- 
tion. But  it  was  only  because  they  were  trying  to  avoid  some  bad  PR. 
They  didn't  have  the  power  and  the  consumers  didn't  have  the  power 
or  to  be  compensated  even  though  they  had  been  subject  to  unfair, 
deceptive  trade  practices. 

SENATOR  BARNES:  Thank  you  very  much.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you  Mr.  President.  Senator  Flanders, 
I  worked  in  the. ...I  hate  to  admit  this,  but  years  ago,  I  worked  for 
Wilmington  Ford  for  a  few  years  and  we  used  to  sell  a  lot  of  vehicles 
on  payments.  I  remember  that  quite  often  we  would  quote  rates  or  the 
mangers  would  quote  rates  of  maybe  10  or  11  percent  and  then  they 
would  go  off  the  lot  at  24  percent.  Of  course  after  they  take  delivery 
of  their  vehicle,  and  24  hours  would  pass  and  they  would  get  their 
payment  schedule  and  find  their  24  percent,  they  had  very  little  re- 
course to  go  after  the  dealership  until  after  a  number  of  occurrences 
the  Attorney  General  had  to  step  in.  Under  current  New  Hampshire 
law  right  now,  if  that  were  to  apply.... if  that  were  to  occur  right  now, 
what  recourse  would  a  consumer  have? 

SENATOR  FLANDERS:  You  would  complain  to  the  Banking  Commis- 
sioner. You  go  in  your  phone  book  under  Banks,  in  the  phone  book,  the 
Complaint  Department. 

SENATOR  SAPARETO:  Okay,  and  then  what  remedy  could  then... 

SENATOR  FLANDERS:  They  would  make  an  investigation. 

SENATOR  SAPARETO:  Would  they  have  the  authority  therefore,  to  make 
restitution  under  that? 

SENATOR  FLANDERS:  They  would  have  the  authority  to  pull  a  hcense. 

SENATOR  SAPARETO:  Can  I  ask  the  same  question  of  Senator  Below? 

SENATOR  BELOW:  I  believe  that  is  correct.  I  think  that  the  fact  of  the 
matter  is  that  they  haven't  pulled  licenses.  They  have  slapped  people 
on  the  wrist  and  to  my  knowledge  some  of  the  companies  involved  in 
this  simply  have  been  warned  that  they  are  violating  the  law.  They 
have  still  made  out  with  thousands  of  dollars  in  profits  and  consum- 
ers are  left  with  the  short  end  of  the  stick.  If  it  is  profitable  for  some 
people. ..we  have  some. ...a  lot  of.. ..most  businesses  are  responsible  and 
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they  don't  engage  in  this  thing.  In  fact,  even  the  auto  dealers  came  in 
with  a  proposed  amendment  that  went  further  than  I  think  what  has 
currently  been  adopted  goes,  in  terms  of  trying  to  separate  the  issues. 
Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

MOTION  TO  TABLE 

Senator  Clegg  moved  to  have  SB  207  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  207,  relative  to  transactions  exempt  from  the  consumer  protection  act. 

HB  326,  relative  to  establishing  a  6-year  capital  budget.  Capital  Bud- 
get Committee.  Ought  to  pass  with  amendment.  Vote  4-0.  Senator  Morse 
for  the  committee. 

Capital  Budget 
November  4,  2003 
2003-2452S 
10/04 

Amendment  to  HB  326 
Amend  the  bill  by  replacing  section  2  with  the  following: 

2  New  Section;  Capital  Budget;  Review  and  Update.  Amend  RSA9  by 
inserting  after  section  3-a  the  following  new  sections: 

9:3-b  Review  and  Update  of  Capital  Budget.  In  the  first  year  of  each 
biennium  the  legislature  shall  review  the  6-year  capital  budget  and  update 
the  extended  projects,  and  may  approve  new  projects  over  the  next  6  years. 
The  general  court  intends  that  once  a  capital  budget  project  has  been  ap- 
proved it  shall  be  funded  through  each  phase  of  the  project  unless  some 
extreme  and  significant  event  makes  further  funding  inappropriate. 

Amend  the  bill  by  replacing  all  after  section  4  with  the  following: 
5  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2003-2452S 

AMENDED  ANALYSIS 
This  bill  establishes  a  procedure  for  a  6-year  capital  budget  for  state 
capital  improvement  projects. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  that  HB  326  ought 
to  pass  with  amendment,  as  was  recommended  by  the  Senate  Commit- 
tee on  Capital  Budget.  This  bill  establishes  a  procedure  for  a  6-year  capital 
budget  for  state  capital  improvement  projects.  The  bill  instructs  the 
legislature  to  clearly  identify  proposed  projects  that  are  likely  to  re- 
quire continued  funding  in  subsequent  bienniums  after  those  projects 
have  been  approved.  Putting  this  into  effect  will  help  the  capital  budget 
process  have  a  clear  vision  of  what  will  be  needed  in  future  bienniums, 
thus  aiding  the  current  decision  process.  Our  committee  amended  the 
House  version  of  this  bill  to  indicate  that  the  intent  of  the  Capital  Bud- 
get Committee  is  to  approve  projects  with  the  full  understanding  that 
certain  ones  will  need  continued  funding  in  future  bienniums  and  thus 
should  receive  it.  The  Capital  Budget  Committee  recommends  that  this 
bill  ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  84-FN,  relative  to  eligibility  for  payment  of  medical  benefits  by 
the  retirement  system.  Insurance  Committee.  Inexpedient  to  legis- 
late, Vote  3-0.  Senator  Flanders  for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  This  was  a  difficult 
decision  on  the  part  of  the  Insurance  Committee.  We  all  agreed  that  this 
was  a  good  idea,  but  what  has  happened  is  we  got  involved  with  what 
they  call  "split  benefits."  The  counties,  Merrimack  County  for  example, 
voted  to  put  their  correctional  officers  into  Group  II.  They  did  not  vote 
to  put  their  correctional  officers  in  Group  II  medical.  So  we  have  a  situ- 
ation where  they  are  entitled  to  Group  II.  It  is  time  to  retire,  but  they 
are  getting  Group  I  benefits.  Unfortunately,  we  didn't  think  that  it  was 
up  to  the  state  of  New  Hampshire  to  put  these  people  into  Group  II.  The 
counties  should  have  put  them  into  medical  Group  II  and  paid  or  they 
should  have  bought  back  their  own  benefits.  What  they  are  basically 
doing  is  saying  I  am  paying  Group  I  benefits.  I  have  no  money,  no  fund- 
ing in  Group  II,  but  now  I  want  to  automatically  go  into  Group  II.  We 
have  to  realize  that  in  the  last  six  months  to  a  year,  the  retirement  fund 
has  seen  some  tough  times.  All  of  us  read  in  the  paper  about  Social 
Security  running  out  in  the  future.  Well  we,  in  the  little  state  of  New 
Hampshire,  have  to  worry  about  our  retirement  fund.  All  of  us  have  heard 
about  the  special  accounts.  There  is  a  gentlemen's  agreement  which  was 
codified  last  year,  that  if  the  special  accounts  are  within  five  percent  raise 
for  the  next  three  years,  there  is  not  supposed  to  be  any  legislation  passed. 
That  indeed  does  fit.  Basically  this  is  a  police  bill.  The  Police  Association 
came  and  testified  against  it.  The  Chief  of  Police  Association  came  and 
testified  against  it.  We  ask  that  you  support  the  Committee  on  Insur- 
ance and  inexpedient  to  legislate  this  bill.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  as  a  sponsor  of 
Senate  Bill  84  to  oppose  the  inexpedient  to  legislate  and  to  just  speak 
briefly.  I  appreciate  the  committees  awareness  of  the  unfairness  of  this 
situation  and  as  the  representative  of  the  Merrimack  County  Employ- 
ees who  are  affected  by  this  inequity,  I  have  to  rise  and  say  that  there 
comes  a  point  when  people  who  worked  all  of  their  lives  look  to  retire 
and  expect  benefits  to  be  there,  and  through  the  inequity  of  this  shift, 
where  they  were  shifted,  and  I  understand,  without  their  approval,  but 
they  were  transferred  from  Group  I  to  Group  II.  So  they  are  unable  now 
to  receive  medical  benefits  at  a  time  when  they  have  served  the  state. 
They  have  served  as  correctional  officers  for  20  years,  but  because  of  this 
shift  that  occurred  from  moving  them  from  Group  I  to  Group  II,  their 
years  of  service  no  longer  qualify  towards  the  20  years  necessary  to  re- 
ceive medical  benefits.  Some  of  those  employees  have  severely  stressed 
lives  and  have  given  a  lot  of  their  energies  towards  keeping  our  commu- 
nities safe.  This  is  a  very  difficult  situation  for  them.  Their  problem  also 
exists  in  that  no  one  will  take  responsibility  for  the  dilemma  that  they 
find  themselves  in  between  county  and  state.  So,  I  rise  to  oppose  the 
inexpedient  to  legislate  and  believe  that  this  is  an  inequity  which,  at 
some  point,  we  have  to  correct.  Certainly  with  people  at  the  retirement 
age  and  desperately  needing  this  assistance,  this  is  the  year  that  we 
ought  to  correct  this  inequity.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 
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Senator  Larsen  is  in  opposition  to  the  motion  of  inexpedient  to 
legislate  on  84-FN. 

SB  186-FN,  relative  to  sale  of  tobacco  products.  Interstate  Cooperation 
Committee.  Inexpedient  to  legislate,  Vote  2-1.  Senator  Estabrook  for  the 
committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  Senate 
Billl86  inexpedient  to  legislate.  The  provisions  of  this  bill  have  been 
reviewed  by  the  committee  members  as  well  as  the  Attorney  General's 
office.  The  New  Hampshire  Department  of  Justice  has  advised  us  that 
we  should  not  enact  this  bill  at  this  time.  There  is  federal  legislation 
pending,  which  would  make  changes  to  the  Jenkins  Act  regulating  to- 
bacco and  to  the  Internet  Tax  Freedom  Act,  which  would  impact  New 
Hampshire's  ability  to  force  out-of-state  businesses  to  collect  and  pay 
taxes.  In  addition,  the  committee  was  concerned  that  there  was  not  tes- 
timony from  the  Department  of  Revenue  as  to  the  cost  of  the  enforce- 
ment of  these  changes.  We  also  feel  that  there  is  further  work  to  do  in 
refining  for  proposed  definitional  changes  to  be  sure  that  small  business 
interests  are  protected.  The  committee  applauds  the  sponsors  efforts  to 
address  the  issue  of  illegal  tax-free  cigarette  sales,  but  believes  a  more 
comprehensive  bill  he  is  bringing  forward  will  provide  an  opportunity 
to  address  our  concerns.  The  committee  asks  your  support  of  the  inex- 
pedient to  legislate  motion.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  109,  adopting  the  model  Drug  Dealer  Liability  Act.  Judiciary  Com- 
mittee. Ought  to  pass  with  amendment.  Vote  4-0.  Senator  Clegg  for  the 
committee. 

Senate  Judiciary 
December  19,  2003 
2003-2569S 
09/04 

Amendment  to  SB  109 
Amend  RSA  318-C:4,  I  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

I.  "Illegal  drug"  means  any  drug  which  is  a  schedule  I-IV  drug  un- 
der RSA  3 18-B. 

Amend  RSA318-C:4,  V-VIII  as  inserted  by  section  1  of  the  bill  by  replac- 
ing them  with  the  following: 

V.  "Level  1  offense"  means  possession  of  1/4  ounce  or  more,  but  less 
than  4  ounces,  or  distribution  of  less  than  one  ounce  of  a  specified  ille- 
gal drug. 

VI.  "Level  2  offense"  means  possession  of  4  ounces  or  more,  but  less 
than  8  ounces,  or  distribution  of  one  ounce  or  more,  but  less  than  2  ounces, 
of  a  specified  illegal  drug. 

VII.  "Level  3  offense"  means  possession  of  8  ounces  or  more,  but  less 
than  16  ounces,  or  distribution  of  2  ounces  or  more,  but  less  than  4  ounces, 
of  a  specified  illegal  drug. 

VIII.  "Level  4  offense"  means  possession  of  16  ounces  or  more  or  dis- 
tribution of  4  ounces  or  more  of  a  specified  illegal  drug. 

Amend  RSA  318-C:4,  XIV  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

XIV.  "Specified  illegal  drug"  means  cocaine,  heroin,  or  methamphet- 
amine  and  any  other  illegal  drug. 
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Amend  RSA  318-C:6,  II  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

II.  A  person  entitled  to  bring  an  action  under  this  section  may  seek 
damages  from  a  person  convicted  of  a  drug  offense  or  a  person  who  know- 
ingly distributed,  or  knowingly  participated  in  the  chain  of  distribution 
of,  the  illegal  drug  that  was  actually  used  by  the  individual  drug  user  and 
that  was  the  proximate  cause  of  the  recoverable  losses. 

Il-a.  No  governmental  entity  may  bring  an  action  against  a  person 
until  after  that  person  has  been  convicted  of  a  criminal  act  related  to  the 
possession,  manufacture,  or  distribution  of  drugs. 

Amend  RSA  318-C:6,  III  as  inserted  by  section  1  of  the  bill  by  deleting  RSA 
318-C:6,  IIKc)  and  renumbering  the  original  RSA  318-C:6,  IIKdHe)  to  read 
asRSA318-C:6,  IIKcMd). 

Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  109 
ought  to  pass  with  amendment.  The  provisions  of  Senate  Bill  109  have 
been  revised  by  the  committee  and  now  specifically  define  illegal  drugs 
to  be  heroin,  cocaine,  ecstasy  and  other  opium  derivatives.  The  other 
major  change  in  the  bill  is  that  governmental  entities  are  limited  in  this 
section  to  bringing  action  only  against  persons  who  have  been  convicted 
of  drug  crimes.  The  Judiciary  Committee  asks  your  support  for  this  bill 
as  amended.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  204,  relative  to  bail  recovery  agents.  Judiciary  Committee.  Interim 
Study,  Vote  4-0.  Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
204  be  referred  to  interim  study.  The  bill  dealt  with  bail  recovery  agents 
and  seemed  to  have  been  introduced  for  only  one  or  possibly  two  people. 
As  the  committee  delved  more  deeply  into  the  issues  involved,  they  re- 
alized that  this  was  not  an  appropriate  manner  to  deal  with  the  unre- 
solved problems;  therefore,  the  Judiciary  Committee  recommends  and 
asks  the  Senate  to  concur  with  its  recommendation  that  the  bill  be  held 
for  interim  study.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  220,  repealing  the  professional  malpractice  claims  panel.  Judiciary 
Committee.  Interim  Study,  Vote  4-0.  Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  220  be  referred  for  interim  study.  During  the  time  that  this  bill  has 
been  in  existence,  the  House  has  been  studying  the  matter.  The  discus- 
sions that  have  been  held  regarding  the  professional  malpractice  claims 
panels  have  resulted  in  significant  progress.  In  order  for  the  Senate  to 
maintain  involvement  in  the  matter,  the  committee  asks  that  the  bill  be 
referred  to  interim  study.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

Senator  Foster  Rule  #42  on  SB  220. 
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HB  121,  relative  to  grounds  for  modification  of  a  permanent  child  custody 
order.  Judiciary  Committee.  Ought  to  pass  with  amendment,  Vote  5-0. 
Senator  Sapareto  for  the  committee. 

Senate  Judiciary 
November  19,  2003 
2003-2531S 
05/01 

Amendment  to  HB  121 
Amend  RSA  458:17,  V(a)(3)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

(3)  [The  circumstances  affecting  the  welfare  of  the  child  have  been 
so  greatly  altered  that  there  is  a  strong  possibility  that  the  child  will  be 
harmed  if  the  child  continues  to  live  under  the  present  arrangement;  or] 
If  the  court  finds  by  clear  and  convincing  evidence  that  the  child's 
present  environment  is  detrimental  to  the  child's  physical,  mental, 
or  emotional  health  and  that  the  advantage  to  the  child  of  modi- 
fying a  permanent  custody  order  outweighs  the  harm  likely  to  be 
caused  by  the  change  in  environment; 

Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  that  HB  121 
ought  to  pass  with  amendment.  House  Bill  121  deals  with  grounds  for 
modification  of  a  permanent  child  custody  order.  The  current  standard, 
now  referred  to  as  the  Perreault  Standard,  is  one  of  the  highest  in  the 
country.  However,  concern  among  the  Judiciary  Committee  members 
was  that  the  way  the  bill  came  over  from  the  House  lowered  the  stan- 
dard too  much  and  this  would  open  the  courts  to  constant  re-negotia- 
tion on  child  custody  orders.  The  amendment  that  we're  presenting 
today  is  an  excellent  compromise.  It  has  been  clearly  demonstrated  that 
the  Perreault  Standard  needed  to  change.  The  Judiciary  Committee  fully 
supports  the  proposed  amended  language.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  134-FN,  relative  to  recommendations,  appointments,  and  qualifica- 
tions of  marital  masters  and  procedures  for  cases  heard  by  marital  mas- 
ters. Judiciary  Committee.  Interim  Study,  Vote  4-0.  Senator  Peterson  for 
the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  that  HB  134 
be  referred  to  interim  study.  House  Bill  134  deals  with  marital  masters 
and  procedures  for  cases  heard  by  those  marital  masters.  The  court  is 
currently  undergoing  some  significant  changes.  It  is  most  appropriate 
that  this  bill  be  held  in  abeyance  as  the  new  court  addresses  these  is- 
sues. Therefore,  the  Judiciary  Committee  recommends  interim  study  for 
HB  134  by  unanimous  vote  and  asks  for  the  support  of  the  full  Senate. 
Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

HB  167,  relative  to  complaints  against  judges.  Judiciary  Committee. 
Inexpedient  to  legislate.  Vote  5-0.  Senator  Clegg  for  the  committee. 


SENATE  JOURNAL  7  JANUARY  2004  31 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  HB  167  inex- 
pedient to  legislate.  The  bill  was  relative  to  complaints  against  judges 
but  the  provisions  of  this  legislation  were  adopted  in  the  past  legis- 
lative session  making  this  bill  now  unnecessary.  The  Judiciary  Com- 
mittee therefore  asks  your  support  in  killing  this  legislation.  Thank 
you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

HB  299,  removing  judicial  discretion  to  order  a  divorced  parent  to  con- 
tribute to  an  adult  child's  college  expenses.  Judiciary  Committee.  Ought 
to  pass.  Vote  4-1.  Senator  Clegg  for  the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  HB  299  as  ought 
to  pass.  House  Bill  299  was  filed  to  reverse  the  Supreme  Court's  rul- 
ing in  the  Breault  decision  which  ruled  that  a  divorced  parent  had  to 
pay  for  a  child's  college  expense.  If  a  college  education  is  to  become 
public  policy,  then  it  should  be  for  all  parents,  not  just  for  divorced 
parents.  Frequently  a  divorce  stipulation  addresses  post-secondary 
educational  responsibilities.  It  is  clearly  not  the  legislature's  intent  to 
interfere  with  any  divorce  stipulations  that  have  been  granted  or  will 
be  granted  in  the  future.  House  Bill  299  would  involve  divorced  par- 
ents whose  stipulations  did  not  specify  college  education  expenses.  The 
Judiciary  Committee  asks  your  support  for  the  ought  to  pass  motion. 
Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Senator  Clegg,  if  the  parents  have  made 
an  agreement  prior  to  the  divorce,  will  this  piece  of  legislation  violate 
that  agreement  or  will  it  still  be  able  to  be  enacted  by  the  court? 

SENATOR  CLEGG:  This  piece  of  legislation  won't  stop  parents  from  com- 
ing to  an  agreement  on  how  to  do  their  college  education  expenses  or  any 
other  expenses. 

SENATOR  D'ALLESANDRO:  I  understand  that,  but  if  an  agreement  is 
in  place,  will  this  impede  the  court  from  making  sure  that  agreement 
remains  intact? 

SENATOR  CLEGG:  No,  it  does  not. 

SENATOR  D'ALLESANDRO:  Thank  you. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  have 
had  numerous  contacts  on  this  bill.  I  think  that  it  has  been  done  very 
fair.  We  are  making  a  second  class... right  now  there  are  second  class 
citizens  if  they  are  divorced  right  now.  A  judge  can't  order  a  married 
couple,  one  parent  in  a  married  couple,  to  order  them  to  pay  for  second- 
ary education,  so  I  see  that  there  is  no  reason  why  that  should  be  done 
for  divorced  parents.  They  should  be  treated  the  same  as  all  others,  and 
that  is  exactly  what  this  bill  does.  I  urged  the  support  of  this  bill.  Thank 
you,  Mr.  President. 

Question  is  on  the  motion  of  ought  to  pass. 

A  roll  call  was  requested  by  Senator  Sapareto. 

Seconded  by  Senator  Kenney. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Below,  Green,  Flanders,  Odell,  Peterson,  Clegg,  Larsen,  Gatsas, 
Barnes,  Martel,  Sapareto,  D'Allesandro,  Estabrook,  Morse, 
Prescott,  Cohen. 
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The  following  Senators  voted  No:  Roberge,  O'Hearn. 

Yeas:  20  -  Nays:  2 

Adopted. 

Ordered  to  third  reading. 

Senator  Foster  Rule  #42  on  HB  299. 

Recess. 

Out  of  recess. 

HB  384,  relative  to  financial  affidavits  in  domestic  relations  cases.  Ju- 
diciary Committee.  Ought  to  pass  with  amendment,  Vote  3-1.  Senator 
Clegg  for  the  committee. 

Senate  Judiciary 
November  6,  2003 
2003-2465S 
05/01 

Amendment  to  HB  384 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  Annulment,  Divorce,  and  Separation;  Procedure;  Fi- 
nancial Affidavits.  Amend  RSA  458  by  inserting  after  section  15-a  the 
following  new  section: 

458:15-b  Financial  Affidavits. 

I.  Except  as  provided  in  paragraph  III,  all  financial  affidavits  filed 
under  this  chapter  shall  be  confidential  and  accessible  only  to  the  par- 
ties, their  attorneys,  the  guardian  ad  litem,  department  of  health  and 
human  services  employees  responsible  for  child  support  administration, 
and  state  and  federal  officials  for  the  purpose  of  carrying  out  their  offi- 
cial functions. 

II.  Any  person  who  knowingly  discloses  a  financial  affidavit  to  any 
person  not  authorized  to  obtain  the  financial  affidavit  under  this  section 
shall  be  guilty  of  a  misdemeanor.  This  paragraph  shall  not  apply  to  docu- 
ments released  by  a  court  pursuant  to  paragraph  III. 

III.  Notwithstanding  paragraph  I,  the  court  may  grant  access  to  a 
financial  affidavit  filed  under  this  chapter  to  a  person  upon  a  showing 
by  clear  and  convincing  evidence  that  the  public  interest  served  by  re- 
lease of  the  information  outweighs  the  private  interest  served  by  main- 
taining the  privacy  of  the  financial  affidavit.  For  the  purposes  of  this 
paragraph,  the  right  of  the  public  to  access  court  records  shall  not,  ab- 
sent further  cause,  constitute  sufficient  evidence  to  overcome  the  pre- 
sumption of  privacy  contained  in  paragraph  I. 

2  Applicability.  Section  1  of  this  act,  relative  to  financial  affidavits, 
shall  apply  to  all  proceedings  under  RSA  458  filed  or  brought  forward 
on  or  after  the  effective  date  of  this  act. 

3  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2003-2465S 

AMENDED  ANALYSIS 
This  bill  provides  that  financial  affidavits  in  domestic  relations  cases 
are,  with  limited  exceptions,  confidential  and  accessible  only  to  the  par- 
ties, their  attorneys,  the  guardian  ad  litem,  and  state  and  federal  officials. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  HB  384  ought  to 
pass  with  amendment.  The  bill  addresses  financial  affidavits  in  domes- 
tic relations  cases.  The  balance  sought  in  the  committee  amendment  is 
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between  a  person  having  a  right  to  privacy  and  the  pubhc  having  a  right 
to  know.  The  amendment  establishes  a  relatively  high  standard  to  pro- 
tect the  privacy  of  financial  documents  in  divorce  cases.  The  amendment 
neither  forecloses  an  opportunity  to  open  financial  documents  that  may 
come  to  light  in  a  high-profile  divorce  case,  nor  does  it  leave  to  a  judge's 
discretion  alone  that  documents  remain  sealed.  The  Judiciary  Commit- 
tee asks  your  support  for  the  bill  as  amended.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  464-FN,  establishing  a  criminal  penalty  for  facilitating  a  drug  or 
underage  alcohol  house  party.  Judiciary  Committee.  Ought  to  pass  with 
amendment,  Vote  4-1.  Senator  Foster  for  the  committee. 

Senate  Judiciary 
November  6,  2003 
2003-2463S 
04/10 

Amendment  to  HB  464-FN 
Amend  RSA  644:18  as  inserted  by  section  1  of  the  bill  by  replacing  it  with 
the  following: 

I.  A  person  shall  be  guilty  of  a  misdemeanor  if  such  person  owns  or 
has  control  of  the  occupied  structure,  dwelling,  or  curtilage,  where  a  drug 
or  underage  alcohol  house  party  is  held  and  such  person  knowingly  com- 
mits an  overt  act  in  furtherance  of  the  occurrence  of  the  party. 

II.  It  is  an  affirmative  defense  to  prosecution  under  this  section  if  a 
person  gives  timely  notice  to  a  law  enforcement  official  of  the  occurrence 
of  the  drug  or  underage  alcohol  house  party  or  engages  in  other  conduct 
designed  to  prevent  the  occurrence  of  such  party,  or  takes  action  to  ter- 
minate such  party  once  underway. 

III.  In  this  section,  "drug  or  underage  alcohol  house  party"  means  a 
gathering  of  5  or  more  people  under  the  age  of  21  at  any  occupied  struc- 
ture, dwelling,  or  curtilage,  who  are  unrelated  to  the  person  who  owns 
such  occupied  structure,  dwelling,  or  curtilage  or  has  control  thereof, 
where  at  least  one  person  under  the  age  of  21  unlawfully  possesses  or 
consumes  an  alcoholic  beverage  or  controlled  drug.  "Occupied  structure" 
has  the  same  meaning  as  in  RSA  635:1,  and  "dwelling"  and  "curtilage" 
have  the  same  meaning  as  in  RSA  627:9. 

IV.  The  provisions  of  this  section  shall  not  apply  to  the  use  of  alcoholic 
beverages  at  legally  protected  religious  observances  or  activities,  or  to 
those  persons  using  a  controlled  drug  under  a  physician's  care  where  the 
use  of  the  drug  is  consistent  with  the  directions  of  a  physician. 

Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  HB  464  ought 
to  pass  with  amendment.  House  Bill  464  establishes  a  criminal  penalty 
for  facilitating  a  drug  or  underage  alcohol  house  party.  The  committee 
amendment  defines  a  "drug  or  underage  alcohol  house  party"  as  mean- 
ing a  gathering  of  five  or  more  unrelated  people,  under  the  age  of  21, 
where  at  least  one  underage  person  possesses  or  consumers  an  alcoholic 
beverage  or  controlled  drug.  The  amendment  further  specifically  exempts 
religious  practices  or  medications  prescribed  by  a  physician.  This  bill  is 
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an  important  piece  of  legislation  in  furthering  the  legislature's  establish- 
ment of  responsible  public  policy  against  underage  consumption.  The 
Judiciary  Committee  asks  your  support  for  the  bill  as  amended.  Thank 
you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  rise  for  a  question  of 
Senator  Foster.  In  reading  the  committee's  amendment,  I  am  not  clear 
exactly  whether,  let's  say  a  parent  who  owned  the  house  where  the  party 
was  going  on,  could  be  liable  if  they  had  helped  the  child  by  printing  up 
invitations  or  whatever,  and  participated  in  this  party,  but  then,  one- 
child,  as  it  says  in  the  definition,  "one  underage  person",  was  to  then 
have,  maybe  brought  with  them,  drugs  or  alcohol  and  consumed  them 
at  the  party.  I  am  not  clear  from  reading  this  that  is  not  going  to  make 
that  parent  liable.  Is  that.. .are  you  as  unclear  on  that  as  I  am  or  are  you 
clear  on  that? 

SENATOR  FOSTER:  Clearly  the  intent  of  the  committee  is  to  require 
that  the  parent  or  person  take  some  act,  overt  act  in  furtherance  of  the 
drug  or  alcohol  party.  So  that  is  certainly  not  the  intent  of  the  commit- 
tee. If  it  is  unclear  to  you  or  anybody  else,  we  ought  to  look  at  it  further. 

PARLIAMENTARY  QUESTION 

SENATOR  BOYCE:  Mr.  President,  I  would  like  to  ask  you  a  parliamen- 
tary question?  At  this  point,  having  risen  to  ask  a  question,  and  if  I  wanted 
to  have  this  tabled  in  order  to  bring  in  a  floor  amendment  at  the  next 
session,  would  I  be  precluded  from  making  a  motion  to  table  at  this  point 
or  would  that  be  in  order? 

SENATOR  EATON  (In  the  Chair):  I  would  think  that  someone  would 
probably  help  you  out. 

SENATOR  BOYCE:  I  was  thinking  they  would,  but 

MOTION  TO  TABLE 

Senator  Peterson  moved  to  have  HB  464-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  464-FN,  establishing  a  criminal  penalty  for  facilitating  a  drug  or 
underage  alcohol  house  party. 

HB  620-FN,  providing  a  right  to  counsel  for  indigent  parents  and  other 
protections  in  cases  involving  the  guardianship  of  minors.  Judiciary  Com- 
mittee. Ought  to  pass  with  amendment.  Vote  4-0.  Senator  Sapareto  for  the 
committee. 

Senate  Judiciary 
December  3,  2003 
2003-2553S 
09/01 

Amendment  to  HB  620-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    providing  various  protections  for  parents  in  cases  involving  the 
guardianship  of  minors. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Procedure  for  Appointment.  Amend  RSA  463:5,  IV(d)  to  read  as  fol- 
lows: 


SENATE  JOURNAL  7  JANUARY  2004  35 

(d)  Whether  guardianship  is  being  sought  by  the  department 
as  part  of  the  permanent  plan  for  a  child  in  the  department's  cus- 
tody pursuant  to  the  Adoption  and  Safe  Families  Act  of  1997,  Pub- 
lic Law  105-89. 

(e)  Whether  an  adoption  of  the  minor  by  the  proposed  guardian 
or  guardians  is  contemplated. 

2  Notice.  RSA  463:6  is  repealed  and  reenacted  to  read  as  follows: 
463:6  Notice. 

I.  After  the  filing  of  a  petition,  the  court  shall  set  a  date  for  a  hear- 
ing, and  issue  orders  of  notice  in  reasonably  understandable  language.  The 
orders  of  notice  shall  be  sent  by  certified  mail,  return  receipt  requested 
to  both  parents  of  the  minor  and  to  any  person  or  persons  alleged  to  have 
had  principal  care  and  custody  of  the  minor  during  the  60  days  preced- 
ing the  filing  of  the  petition,  and  by  first  class  mail  to: 

(a)  The  minor,  if  14  years  of  age  or  older  and  not  the  petitioner. 

(b)  The  person  nominated  in  the  petition  to  be  the  guardian. 

(c)  Any  person  named  as  a  testamentary  guardian  of  the  person  or 
of  the  estate  or  of  both  of  the  minor  in  the  will  of  a  decedent  parent. 

(d)  The  department,  if  the  petition  identifies  any  juvenile  proceed- 
ing affecting  the  minor. 

(e)  Any  parent  or  any  sibling,  aunt,  uncle,  or  adult  child  of  the  par- 
ents of  the  minor  if  both  parents  are  deceased. 

(f)  The  petitioner  or  petitioners. 

II.  The  orders  of  notice  required  by  paragraph  I  shall  further  specify 
that: 

(a)  That  either  parent  has  a  right  to  object  to  and  contest  the  guard- 
ianship petition. 

(b)  That  either  parent  has  a  right  to  consent  to  the  granting  of  the 
guardianship  petition,  and  if  such  parent  consents,  he  or  she  shall  do  so 
before  the  court  or  the  court's  designee  as  specified  in  RSA  468:8,  VII. 

(c)  The  nature  and  purpose  of  the  proceeding  and  hearing  as  set 
forth  in  RSA  463:8,  and  that  the  parent  or  parents  with  legal  custody 
are  required  to  attend  the  hearing  whether  consenting  or  objecting  to 
the  petition. 

III.  A  written  consent  to  the  petition  is  submission  to  the  jurisdic- 
tion of  the  court. 

IV.  If  the  location  of  the  parent  or  parents  is  unknown  and  this  fact 
is  sworn  to  under  oath  by  the  petitioner,  the  court  may  take  whatever 
steps  it  deems  necessary  to  ensure  due  process  is  satisfied  unless,  for 
good  cause  shown,  it  determines  that  process  is  impracticable  or  would 
serve  no  purpose,  in  which  case  notice  may  be  waived. 

3  Ex  Parte  and  Temporary  Orders.  Amend  RSA  463:7,  II  to  read  as 
follows: 

II.  Ex  parte  or  temporary  orders  issued  may  include  the  appointment 
of  a  guardian  or  co-guardian,  injunctive  relief,  support  orders,  restrain- 
ing orders,  visitation  orders,  or  such  other  orders  as  the  court  may  en- 
ter on  the  merits. 

4  Conduct  of  Hearing.  Amend  RSA  463:8,  Ill(b)  to  read  as  follows: 

(b)  If  a  parent  objects  to  the  establishment  of  the  guardianship  of 
the  person  requested  by  a  non-parent,  the  court  shall  set  a  date  for 
the  hearing  specified  in  this  section.  The  burden  of  proof  shall  be 
on  the  petitioner  to  establish  by  clear  and  convincing  evidence  that  the 
best  interests  of  the  minor  require  substitution  or  supplementation  of 
parental  care  and  supervision  to  provide  for  the  essential  physical  and 
safety  needs  of  the  minor  or  to  prevent  specific,  significant  psychologi- 
cal harm  to  the  minor. 
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5  New  Paragraphs;  Conduct  of  Hearing.  Amend  RSA  463:8  by  insert- 
ing after  paragraph  VI  the  following  new  paragraphs: 

VII.  If  a  parent  consents  to  the  appointment  of  a  guardianship,  such 
consent  shall  be  executed  by  an  instrument  in  writing,  signed  by  the 
parent,  in  the  presence  and  with  the  approval  of  the  court  of  the  county 
in  which  the  case  is  pending.  The  court  may  designate  a  person  or  an- 
other court  to  take  the  parent's  consent  on  the  court's  behalf  for  good 
cause  shown.  The  court,  or  its  designee,  shall  also  question  the  consent- 
ing parent  regarding  his  or  her  understanding  and  knowledge  of  the 
nature  and  consequences  if  the  petition  is  granted;  and  to  insure  that 
the  parent  understands  he  or  she  has  the  right  to  contest  the  petition. 
If  the  court,  based  on  its  own  determination  or  its  duly  certified  des- 
ignee, finds: 

(a)  That  consent  is  being  given  voluntarily  and  knowingly,  the 
court  may  conduct  a  hearing  pursuant  to  this  section  and  thereon  make 
all  orders  authorized  by  this  chapter;  or 

(b)  That  consent  is  not  being  given  voluntarily  and  knowingly  for 
any  reason  such  as  because  the  parent  lacked  the  mental  capacity  to  give 
such  consent.  In  this  case,  the  court  may: 

(1)  Hold  a  hearing  pursuant  to  this  section  within  6  months,  or 
earlier,  if  it  is  reasonably  likely  that  the  parent's  mental  capacity  will 
be  restored  within  a  shorter  time  period,  and  during  the  interim  make 
or  renew  whatever  temporary  orders  under  RSA  463:7  the  court  deems 
necessary;  or 

(2)  If  it  is  unlikely  that  capacity  will  be  restored  within  6  months, 
schedule  and  conduct  a  hearing  pursuant  to  this  section  as  if  the  parent 
was  objecting  under  paragraph  III  and  make  or  renew  whatever  tempo- 
rary orders  under  RSA  463:7  the  court  deems  necessary  until  the  hear- 
ing is  conducted. 

VIII.  If  the  parent  does  not  appear  at  the  hearing  and  the  court  has 
not  received  a  properly  and  duly  executed  consent  form,  the  court  may 
conduct  such  hearing  as  necessary  to  make  the  determinations  required 
by  this  section  and  thereon  make  all  orders  authorized  by  this  chapter. 

IX.  When  the  court  grants  guardianship  as  part  of  the  permanency 
plan  for  a  child  in  the  department's  custody  pursuant  to  the  Adoption  and 
Safe  Families  Act  of  1997,  Public  Law  105-89,  the  court  shall  so  specify 
in  its  order. 

6  Letters  of  Guardianship.  Amend  RSA  463:11,  I  (c)-(d)  to  read  as  fol- 
lows: 

(c)  The  nature  and  scope  of  the  guardianship,  whether  over  the 
person  and  estate,  or  the  person,  or  the  estate;  [anrdl 

(d)  Limitations  imposed  by  the  court  on  the  guardianH;  and 

(e)  Whether  the  guardianship  is  part  of  the  permanent  plan 
for  a  child  previously  under  the  custody  of  the  department  pur- 
suant to  the  Adoption  and  Safe  Families  Act  of  1997,  Public  Law 
105-89. 

7  Section  Heading.  Amend  the  section  heading  of  RSA  463:13  to  read 
as  follows: 

463:13  Order  for  Support  for  the  Benefit  of  a  Minor  Under  Guardian- 
ship and  Visitation. 

8  New  Paragraph;  Order  for  Support;  Visitation  Rights.  Amend  RSA 
463:13  by  inserting  after  paragraph  II  the  following  new  paragraph: 

III.  The  court  may  award  reasonable  visitation  rights  to  the  parent 
or  parents.  The  presumption  shall  be  in  favor  of  liberal  visitation  rights 
absent  a  showing  of  harm  to  the  minor.  If  a  party  wishes  to  have  any 
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pre-existing  court  visitation  orders  incorporated  into  the  guardianship 
order,  that  party  has  the  burden  of  providing  said  visitation  orders  to 
the  court  for  its  consideration.  The  court  shall  incorporate  such  visi- 
tation orders  in  its  order,  unless  there  has  been  a  change  in  circum- 
stances that  warrants  different  visitation  arrangements.  In  guardianships 
granted  as  part  of  the  permanency  plan  for  a  child  previously  in  the 
department's  custody  pursuant  to  the  Adoption  and  Safe  Families  Act 
of  1997,  Public  Law  105-89,  the  court  may  give  the  guardian  discretion 
to  determine  visitation. 

9  Periodic  Court  Review.  RSA  463:17  is  repealed  and  reenacted  to  read 
as  follows: 

463:17  Periodic  Court  Review.  The  status  of  all  minors  for  whom  guard- 
ianship or  co-guardianship  has  been  granted  shall  be  reviewed  by  the 
court  at  6,  12,  and  24  months  and  annually  thereafter,  except  that  the 
court  may  waive  (1)  any  or  all  reviews  in  cases  in  which  a  parent  or  the 
parents  are  co-guardians  and  (2)  any  or  all  reviews  in  all  other  cases  af- 
ter the  24-month  review  upon  good  cause  shown.  The  guardian  shall  file 
a  report  with  the  court  on  or  before  each  review  date.  The  parent  may  file 
a  statement  or  report  with  the  court  on  or  before  each  review  date.  The 
court  may  also,  as  part  of  the  review,  conduct  a  hearing  on  its  own  mo- 
tion, or  upon  the  request  of  a  parent  or  guardian  who  seeks  to  substan- 
tially change  the  existing  orders  upon  a  showing  by  the  parent  that  he 
or  she  has  a  reasonable  likelihood  of  prevailing,  if  allowed  a  hearing.  If 
termination  of  the  guardianship  is  sought  as  part  of  the  review  pro- 
ceeding, the  burdens  and  standards  of  proof  set  forth  in  RSA  463:15 
shall  apply.  Failure  of  any  party  to  appear  at  any  hearing  held  under  this 
section  without  good  cause,  shall  not  cause  the  hearing  to  be  continued. 

10  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2003-2553S 

AMENDED  ANALYSIS 
This  bill  addresses  various  protections  for  parents  in  cases  involving 
the  guardianship  of  minors. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  .  I  move  that  HB  620 
ought  to  pass  with  amendment.  House  Bill  620  sought  to  provide  a  right 
to  counsel  for  indigent  parents  and  made  changes  in  the  process  in  the 
appointment  of  guardians.  Because  of  the  fiscal  impact  of  the  bill  as  it 
came  to  the  Senate,  the  amendment  removes  the  right  to  counsel,  thus 
removing  the  fiscal  impact.  The  amendment  retains  the  improvements 
to  the  appointment  of  guardianships  that  the  committee  supports.  The 
most  significant  improvement  with  this  legislation  is  the  added  clarity 
regarding  the  rights  that  are  given  up  when  a  guardianship  is  appointed 
and  the  protections  that  are  being  put  in  place.  The  Judiciary  Commit- 
tee asks  your  support  for  the  bill  as  amended,  and  this  is  much  needed 
legislation.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  630-FN,  relative  to  enhanced  penalties  for  assault  on  law  enforce- 
ment officers,  firefighters,  emergency  medical  care  providers,  and  na- 
tional guard  members.  Judiciary  Committee.  Interim  Study,  Vote  4-1. 
Senator  Peterson  for  the  committee. 
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SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  that  HB  630 
be  referred  to  interim  study.  House  Bill  630  sought  to  have  enhanced 
penalties  for  assault  on  law  enforcement  officers,  firefighters,  emergency 
medical  care  providers  and  National  Guard  members.  The  enhanced 
penalties  do  exist  in  law  for  law  enforcement  officers  who  are  engaged 
in  and  act  in  the  line  of  duty;  however,  the  committee  had  concerns  with 
fanning  out  enhanced  penalties  as  far  as  the  bill  went,  and  wondered 
where  the  whole  thing  would  stop.  Because  of  these  concerns,  the  Judi- 
ciary Committee  asks  your  support  for  the  interim  study  motion.  Thank 
you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

HB  749,  relative  to  the  description  in  a  criminal  complaint  of  the  party 
accused.  Judiciary  Committee.  Ought  to  pass  with  amendment,  Vote  4-0. 
Senator  Peterson  for  the  committee. 

Senate  Judiciary 
November  4,  2003 
2003-2451S 
04/09 

Amendment  to  HB  749 
Amend  RSA  592-A:7  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 
592-A:7  Complaints. 
/.  Criminal  proceedings  before  a  district  court  shall  be  begun  by 
complaint,  signed  and  under  oath,  addressed  to  such  court,  briefly  set- 
ting forth,  by  name  or  description,  the  party  accused  and  the  offense 
charged,  provided  that  a  complaint  filed  by  a  police  officer,  as  defined 
in  RSA  188-F:23,  I,  for  a  violation-level  offense  shall  not  require  a  sig- 
nature or  an  oath.  Any  complaint  filed  electronically  shall  include  no- 
tice that  making  a  false  statement  on  the  complaint  may  result  in 
criminal  prosecution. 

//.  The  description  of  the  accused  may  include  an  identifiable 
ridge  shin  impression  or  a  DNA  profile.  A  complaint  that  contains 
only  an  identifiable  ridge  skin  impression  or  DNA  profile,  and 
that  alleges  one  or  more  of  the  following  offenses  shall,  upon  its 
filing,  toll  the  applicable  statute  of  limitations  under  RSA  625:8: 

(a)  Capital  murder  under  RSA  630:1. 

(b)  First  degree  murder  under  RSA  630: 1-a. 

(c)  Second  degree  murder  under  RSA  630:l-b. 

(d)  Manslaughter  under  RSA  630:2. 

(e)  Negligent  homicide  under  RSA  630:3. 

(f)  First  degree  assault  under  RSA  631:1. 

(g)  Second  degree  assault  under  RSA  631:2. 

(h)  Aggravated  felonious  sexual  assault  under  RSA  632-A:2. 
(i)  Felonious  sexual  assault  under  RSA  632-A:3. 
(j)  Kidnapping  under  RSA  633:1. 
(k)  Arson  under  RSA  634:1,  I-III. 
(I)  Robbery  under  RSA  636:1. 

2003-2451S 

AMENDED  ANALYSIS 
This  bill  provides  that  a  description  of  the  accused  in  a  criminal  com- 
plaint may  include  an  identifiable  ridge  skin  impression  or  a  DNA  pro- 
file, and  provides  that  complaints  containing  only  an  identifiable  ridge 
skin  impression  or  a  DNA  profile  and  which  allege  certain  criminal  of- 
fenses shall  toll  the  applicable  statute  of  limitations. 
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SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  HB  749  as 
ought  to  pass  with  amendment.  House  Bill  749  concerns  so-called  "John 
Doe"  warrants,  which  are  based  solely  upon  DNA  evidence.  The 
committee's  concern  with  the  bill  was  that  this  would,  in  essence,  ob- 
viate the  statute  of  limitations  for  a  whole  group  of  offenses.  The  proposed 
amendment  limits  the  use  of  these  warrants  only  to  the  most  heinous 
crimes  such  as  aggravated  felonious  sexual  assault,  kidnapping  and  mur- 
der, which  is  included,  but  it  already  does  not  have  a  statute  of  limitations 
under  our  law.  The  Judiciary  Committee  asks  your  support  for  the  ought 
to  pass  with  amendment  motion.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  20,  relative  to  the  qualifications  for  the  property  tax  exemption  for 
the  disabled.  Public  Affairs  Committee.  Ought  to  pass  with  amendment. 
Vote  3-0.  Senator  Barnes  for  the  committee. 

Public  Affairs 
December  11,  2003 
2003-2560S 
10/01 

Amendment  to  SB  20 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  qualifications  for  property  tax  exemptions  or 
deferrals  for  the  disabled. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Property  Taxation;  Exemption  for  the  Disabled;  Eligibility.  Amend 
RSA  72:37-b,  I  to  read  as  follows: 

I.  Upon  its  adoption  by  a  city  or  town  as  provided  in  RSA  72:27-a,  any 
person  [who  is  eligible  under  Title  II  or  Title  XVI  of  the  federal  Social 
Security  Act  for  benefits  to  the  disabled]  shall  receive  a  yearly  exemption 
in  an  amount  to  be  chosen  by  the  town  or  city  if  that  person: 

(a)  Has  been  determined  by  the  Social  Security  Administra- 
tion to  be  eligible  under  Title  II  or  Title  XVI  of  the  federal  So- 
cial Security  Act  for  benefits  to  the  disabled,  or  for  Medicare 
benefits  for  the  disabled  under  Title  XVIII  of  the  federal  Social 
Security  Act; 

(b)  Qualifies  for  disability  benefits  under  the  federal  rail- 
road retirement  system,  or  from  an  insurance  plan  for  govern- 
mental employees  whose  employment  is  not  covered  employment 
under  Title  II  of  the  federal  Social  Security  Act; 

(c)  Is  eligible  for  a  non-service-connected  disability  pension 
through  the  United  States  Department  of  Veterans'  Affairs;  or 

(d)  Is  eligible  for  aid  to  the  permanently  and  totally  disabled. 

2  Property  Tax  Deferral;  Eligibility.  Amend  RSA  72:38-a,  1(a)  to  read 
as  follows: 

(a)  Is  either  at  least  65  years  old  or  [eligible  under  Title  II  or  Title 
XVI  of  the  federal  Social  Security  Act  for  benefits  for  the  disabled]: 

(1)  Has  been  determined  by  the  Social  Security  Administra- 
tion to  be  eligible  under  Title  II  or  Title  XVI  of  the  federal  Social 
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Security  Act  for  benefits  to  the  disabled,  or  for  Medicare  benefits 
for  the  disabled  under  Title  XVIII  of  the  federal  Social  Security 
Act;  or 

(2)  Qualifies  for  disability  benefits  under  the  federal  rail- 
road retirement  system,  or  from  an  insurance  plan  for  govern- 
mental employees  whose  employment  is  not  covered  employment 
under  Title  II  of  the  federal  Social  Security  Act;  or 

(3)  Is  eligible  for  a  non-service-connected  disability  pension 
through  the  United  States  Department  of  Veterans' Affairs;  or 

(4)  Is  eligible  for  aid  to  the  permanently  and  totally  dis- 
abled; and 

3  Effective  Date.  This  act  shall  take  effect  April  1,  2004. 

2003-2560S 

AMENDED  ANALYSIS 
This  bill  allows  towns  and  cities  to  extend  property  tax  exemptions  and 
deferrals  for  the  disabled  to  additional  persons  who  qualify  for  certain 
federal  or  state  disability  benefits. 

MOTION  TO  TABLE 

Senator  Roberge  moved  to  have  SB  20  laid  on  the  table. 

Adopted. 

LAID  ON  THE  TABLE 

SB  20,  relative  to  the  qualifications  for  the  property  tax  exemption  for 
the  disabled. 

SB  112-FN-L,  relative  to  state  use  of  domestic  steel.  Public  Affairs  Com- 
mittee. Interim  Study,  Vote  2-1.  Senator  Roberge  for  the  committee. 

MOTION  TO  TABLE 

Senator  Roberge  moved  to  have  SB  112-FN-L  laid  on  the  table. 

Adopted. 

LAID  ON  THE  TABLE 
SB  112-FN-L,  relative  to  state  use  of  domestic  steel. 

SB  228,  relative  to  the  preservation  of  historic  barns  and  similar  historic 
agricultural  structures  by  municipalities.  Public  Affairs  Committee.  In- 
expedient to  legislate,  Vote  2-1.  Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  228 
inexpedient  to  legislate.  This  bill  would  grant  municipalities  the  right 
of  notice  of  sale  and  the  opportunity  to  purchase  historic  barns  and  simi- 
lar agricultural  structures  within  their  municipality.  However,  Senate 
Bill  228  in  its  current  form  does  not  fully  meet  the  needs  of  the  parties 
being  discussed  and  too  many  questions  remain  unanswered.  The  pres- 
ervation and  sale  of  historic  agricultural  structures  is  a  sensitive  and 
private  issue  with  barn  owners,  cities  and  towns.  In  lieu  of  passing  Sen- 
ate Bill  228,  the  New  Hampshire  Farm  Bureau,  New  Hampshire  Divi- 
sion of  Historical  Resources,  and  the  New  Hampshire  Preservation  Al- 
liance agreed  to  continue  working  with  the  municipalities  to  increase 
public  awareness  and  strengthen  local  regulations.  They  plan  to  educate 
the  state's  citizens  on  the  cultural  and  historical  significance  of  preserv- 
ing barns  and  other  agricultural  structures,  while  promoting  local  par- 
ticipation in  voluntary  demolition  ordinances  and  the  barn  tax  incentive 
program.  The  motion  will  also  provide  the  Senate  additional  time  to 
draft  a  new  legislation  which  will  be  suitable  to  all  parties  concerned.  I 
move  Senate  Bill  228  inexpedient  to  legislate.  Thank  you,  Mr.  President. 
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SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  just  wanted  to  re- 
iterate what  Senator  Roberge  just  said,  plus  the  fact  that  the  piece  of 
legislation  that  is  now  law,  does  address  this  issue  in  many  cases  and  it 
seems  to  be  working  quiet  successfully,  so  we  will  continue  to  monitor 
that  piece  of  legislation  and  go  from  there.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

HB  107,  relative  to  bingo.  Ways  and  Means  Committee.  Ought  to  pass, 
Vote  4-0.  Senator  D'Allesandro  for  the  committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  House  Bill  107 
clarifies  the  definition  of  a  charitable  organization  relative  to  bingo. 
When  social  clubs  were  first  grandfathered  a  number  of  years  ago,  the 
language  caused  confusion.  The  committee  explored  the  legislative  his- 
tory, which  shows  that  all  non-profits  were  meant  to  be  allowed  to  run 
bingo.  House  Bill  107  will  simply  make  clear  that  all  non-profit  organi- 
zations, registered  under  the  Internal  Revenue  Code  are  eligible.  The  bill 
also  requires  that  each  nonprofit  practicing  in  bingo  to  file  annually  with 
the  Attorney  General's  office,  a  statement  testifying  to  exactly  what  the 
net  proceeds  received  from  bingo  are  and  how  they  are  used  to  benefit 
the  community.  The  Attorney  General's  office  supports  the  legislation 
and  the  committee  recommends  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
this.  I  am  concerned  that  we  are  going  a  little  to  far  in  trying  to  clarify 
what  organizations  are  eligible  to  run  bingo  games.  My  problem  is  that 
there  are  a  lot  of  things  that  fall  under  the  Internal  Revenue  Code  as 
non-profits,  which  some  people  may  not  think  of  as  an  entity  that  we 
would  want  running  bingo.  Well  some  of  us  may  not  like  the  fact  that 
Newt  Gingrich's  GOPAC  was  a  501c-3,  and  under  that  wording,  could 
have  been  doing  his  fundraising  in  a  bingo  game  in  New  Hampshire, 
which  I  would  have  no  trouble  with  but  some  people  might.  But  the  point 
is  that  there  are  organizations  that  would  qualify  as  non-profits  under 
this  that  may  not  be  organizations  we  really  want  running  bingo  games. 
The  reason  that  we  have  this  situation  for  charitable  non-profits  to  run 
bingo  games  is  because  it  is  a  way  for  some  of  these  organizations  to  make 
some  money  that  they  can  then  continue  their  good  works  with.  We  did 
have  the  question  several  years  ago.  There  were  some  grandfathered 
social  clubs,  as  Senator  D'Allesandro  mentioned,  that  were  able  to  run 
bingo's  even  though  the  statute  at  that  time,  didn't  really  allow  it,  be- 
cause they  are  not  really  charitable  non-profits.  The  idea  is  that  the 
charity  is  the  one  that  is  making  the  profit  and  they  don't  make  a  profit. 
The  profits  from  the  games  go  to  their  good  works.  I  am  just  concerned 
that  this  goes  a  little  bit  too  far  in  making  this  change.  I  am  against  this 
bill  on  that  basis.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  think  that  we 
had  a  great  deal  of  conversation  with  regard  to  this  piece  of  legislation, 
both  Representative  Hunt  and  myself.  We  spent  a  great  deal  of  time  with 
the  Committee  of  Ways  and  Means  going  over  this.  Not-for-profit  orga- 
nization, registered  and  has  a  tax  exempt  status  under  the  IRS  code.  We 
specify  501(c)(3),  501(c)(4),  501(c)(7),,  501(c)(8),,  501(c)(10),  and  501(c)(19). 
They  have  to  have  been  in  existence  for  two  years.  They  have  to  file  a 
report  with  the  Attorney  General  letting  people  know  what  happens  to 
the  money.  The  rationale  for  this  piece  of  legislation  is  that  these  clubs 
have  been  in  existence  and  doing  this  for  a  long  period  of  time.  In  the 
city  of  Manchester,  we  have  a  number  of  clubs  and  these  clubs  have  been 
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charitable  organizations.  That  was  the  genesis  of  this  legislation,  so  that 
these  clubs  would  report  to  the  Attorney  General  as  to  where  these 
monies  are  being  spent,  so  it  is  a  good  piece  of  legislation  that  was 
thought  out.  It  was  thought  out,  really,  so  that  these  organizations  would 
continue  to  do  good  things  for  the  community,  and  we  would  not  pun- 
ish these  organizations  who  had  been  doing  good  things  for  our  commu- 
nity for  a  long  period  of  time.  So  as  I  say,  we  spent  a  great  deal  of  time 
on  this  piece  of  legislation.  We  worked  with  the  Lottery  Commission.  We 
worked  with  the  Attorney  General's  Office  and  we  worked  with  the 
House  of  Representatives.  So  I  think  that  it  is  a  good  piece  of  legisla- 
tion and  I  hope  that  you  will  see  fit  to  pass  it.  Thank  you,  Mr.  President. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  Senator,  when  I  look  at 
the  various  categories  under  the  IRS  code,  501(c)(3),  501(c)(4)  and  so 
forth,  was  it  the  intention  of  the  committee  that  it  would  have  such  a 
wide  sweep  that  it  would  include  educational  institutions,  that  it  would 
include  labor  unions,  that  it  would  include  the  full  gamut?  I  am  having 
a  problem  understanding  the  difference  between... you  mentioned  clubs 
and  you  also  mentioned  charitable  organizations.  Just  because  you  have 
a  tax  exempt  status,  I  am  not  sure  that  you  fall  under  the  category  of 
clubs  or  charitable  organizations. 

SENATOR  D'ALLESANDRO:  The  reason  why  we  chose  all  of  these  is 
because  looking  back,  some  organizations  that  had  been  conducting  bingo, 
fell  under  one  of  these  categories  and  in  order  to  preserve  the  integrity 
of  the  legislation,  and  to  maintain  something  that  was  already  in  place, 
we  put  this  in  the  legislation.  Further,  the  reporting  mechanism  that  is 
required  as  part  of  the  law,  gives  us  an  opportunity  to  find  out  what  they 
are  doing  with  the  dollars  and  we  can  act  judiciously  if  we  find  out  that 
something  is  wrong. 

SENATOR  ODELL:  Given  the  procedure  to  register  with  the  state  of 
New  Hampshire  and  also  to  apply  for  tax  exempt  status  under  the  fed- 
eral statute,  the  501  statute,  was  there  concern  in  the  committee  about 
people  basically  going  into  the  charitable  business  to  be  in  the  bingo 
business? 

SENATOR  D'ALLESANDRO:  What  we  looked  at  was... in  answer  was 
not  to  be  just  in  the  bingo  business,  no.  We  looked  at  existing  situations 
and  we  said,  you  had  to  be  in  existence  for  at  least  two  years,  and  you 
had  to  be  organized  in  that  city  or  town  for  at  least  two  years,  perform- 
ing this  function.  So  we  had  no  intention  of  saying  a  new  organization 
could  just  go  in  and  do  a  bingo  as  an  entity.  Thank  you  Senator  Odell. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  have  been  told,  and 
have  never  confirmed  this,  but  there  are  hospitals  that  claim  to  be  non- 
profit and  there  are  executives  of  those  hospitals  that  bring  home  quite 
a  bit  of  money  as  their  salary.  Just  lumping  them  into  hospitals  being 
able  to  conduct  bingo  now,  it  seems  a  little  bit  too  broad  for  me  at  this 
moment.  I  will  be  voting  against  this  to  get  more  of  an  idea  of  what  we 
really  are  getting  ourselves  into.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
you  say  that  when  you  molded  this,  these  organizations,  non-exempt, 
have  to  report  to  the  Attorney  General,  what  happens  if  they  don't?  What 
is  the  punishment  of  not  reporting  it  and  who  oversees  that?  Do  we  have 
to  add  another  Attorney  General  over  there  to  take  care  those  or  what? 

SENATOR  D'ALLESANDRO:  No.  We  have  within  the  Attorney  General's 
office,  the  Office  of  Charitable  Trust,  which  is  governed  by  Mike  DeLucia. 
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Under  a  law  that  we  passed  about  three  years  ago,  every  charitable  not- 
for-profit  has  to  report  to  the  Attorney  General's  office.  So  they  have  to 
file  that  report.  We  are  not  going  to  need  anymore  people. 

SENATOR  BARNES:  If  I  may  continue.  My  question  is,  what  happens 
if  they  don't? 

SENATOR  D'ALLESANDRO:  If  they  don't  file? 

SENATOR  BARNES:  Yes,  what  happens  if  they  don't  file? 

SENATOR  D'ALLESANDRO:  Well  obviously  you  can  take  legal  action 
against  them. 

SENATOR  BARNES:  Who  me,  I  could  take  legal  action,  who? 

SENATOR  D'ALLESANDRO:  Well  if  you  wanted  to,  you  could.  But  I 
think  that  the  Attorney  General  would.  The  Office  of  Charitable  Trusts 
would  do  that.  I  mean  that  is  their  responsibility. 

SENATOR  BARNES:  How  many  times  has  that  happened  in  your  memory? 

SENATOR  D'ALLESANDRO:  I  think  four  or  five  years  ago,  we  had  a 
huge  case  that  involved  a  charitable  organization,  that  Charitable  Wing 
of  the  Attorney  General's  office  took  action  against.  Really  it  is  a  recent 
phenomenon.  In  the  past,  nobody  had  to  register,  so  we  just  created  the 
registry  and  I  think  that  De  Lucia  has  done  a  really  good  job. 

SENATOR  BARNES:  Thank  you. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Senator  D'Allesandro,  I 
have  a  question  for  you  if  you  yield.  I  am  referring  my  local  VFW.  Obvi- 
ously the  state  VFW  is  probably  a  501(c)(3)  of  some  category  recognized 
by  the  IRS,  however  the  districts,  in  the  case  of  my  post,  is  not  a  501(c)(3), 
however,  they  do  put  forth  a  financial  statement  to  the  Attorney  General's 
office  each  year.  Now  under  this  particular  legislation  would  they  have 
to  go  out  and  get  the  IRS  recognition  or  would  they  be  considered  covered 
under  the  group  ruling  issued  by  the  IRS  and  under  authority  under  those 
sections? 

SENAROR  D'ALLESANDRO:  Our  intention  was  that  all  of  those  orga- 
nizations that  had  been  conducting  would  be  covered  and  would  be  al- 
lowed to  continue  to  conduct  their  games.  That  was  the  genesis  of  the 
problem.  In  order  to  cover  all  of  these  organizations  that  had  been  in 
place  and  had  been  conducting  bingo  for  a  long  period  of  time  and  had 
been  responsible  in  the  community.  This  was  to  maintain  their  oppor- 
tunity to  conduct  the  games. 

SENATOR  KENNEY:  We  have  never  conducted  bingo  at  our  local  VFW 
post  but  under  this  law  here,  if  we  decided  to,  would  we  have  to  regis- 
ter as  a  501(c)(3)? 

SENATOR  D'ALLESANDRO:  If  you  have  never  conducted  bingo  and  you 
have  never  had  a  license  for  bingo,  you  would  have  to  go  to  the  Lottery 
Commission  and  apply  for  a  license  to  conduct  the  game  of  bingo. 

SENATOR  KENNEY:  But  we  wouldn't  have  to  become  a  501(c)(3)? 

SENATOR  D'ALLESANDRO:  You  would  not  have  to  become  a  501(c)(3). 

SENATOR  KENNEY:  Okay  Thank  you. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  would  like  to  ask 
Senator  D'Allesandro  a  question.  Forgive  my  ignorance,  I  know  that  you 
know  much  more  about  it  than  I  do.  If  you  could  just  give  me  an  idea  of 
how  bingo  and  Lucky  Seven  are  defined.  Are  the  perimeters  such  as  I 
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understand  it,  where  people  go  to  a  given  hall  or  place  physically  and 
play  this  game  and  it  is  run  by  a  charitable  organization  of  some  sort, 
which  is  something  that  I  certainly  wish  to  support,  or  is  it  something 
where  you  are  able  to  do  it  over  the  Internet  or  in  some  broader  context 
under  our  law?  Could  you  explain  that  for  us  please? 

SENATOR  D'ALLESANDRO:  You  aren't  doing  it  over  the  Internet.  Ac- 
tually, to  the  best  of  my  knowledge,  there  are  about  543  not-for-profits 
that  conduct  bingo.  Originally,  bingo  used  to  be  conducted  in  church 
halls.  They  moved  out  of  the  church  halls  and  they  moved  to  bingo  halls. 
Charitable  organizations  can  conduct  bingo  in  this  hall.  They  can  only 
do  one  a  week.  That  is  governed  by  the  laws  of  the  Lottery  Commission. 
That  is  how  the  bingo  games  are  conducted  now.  In  Manchester  we  have 
two  bingo  halls.  We  have  the  Amoskeag  Bingo  Hall  on  the  West  side  and 
we  another  bingo  hall  on  the  East  side.  The  churches  still  conduct  the 
game.  The  Assumption  Greek  Church  conducts  its  bingo  game.  Senator 
Gatsas  can  say  that  Bill  Macmillan  runs  that  game  for  the  Assumption 
Church.  It  has  been  very,  very  helpful  in  terms  of  building  their  new 
church  and  getting  their  church  squared  away.  So  the  Boys  and  Girls 
Club  of  Manchester  has  a  bingo.  They  use  the  proceeds  of  that  to  work 
with  their  organization.  They  have  nights  at  the  bingo  hall  because  all 
of  the  machinery  to  run  a  game  is  there,  vis-a-vis  having  each  entity  pur- 
chase that  and  run  the  game. 

SENATOR  PETERSON:  As  a  follow,  any  organization  that  this  might  fan 
out  authority  to,  would  have  to  operate  under  those  same  type  of  lim- 
ited perimeters?  Thank  you. 

SENATOR  D'ALLESANDRO:  Yes. 

SENATOR  PETERSON:  Thank  you. 

Recess. 

Out  of  recess. 

MOTION  TO  TABLE 

Senator  D'Allesandro  moved  to  have  HB  107  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

HB  107,  relative  to  bingo. 

HB  108,  relative  to  the  adoption  of  an  optional  veterans'  property  tax 
credit.  Ways  and  Means  Committee.  Inexpedient  to  legislate.  Vote  4-0. 
Senator  D'Allesandro  for  the  committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  House  Bill  108 
would  allow  cities  and  towns  to  increase  the  optional  veteran's  property 
tax  credit  from  $51  to  $500.  The  provisions  in  HB  108  were  successfully 
incorporated  into  Senate  Bill  45  along  with  similar  property  tax  exemp- 
tion legislation.  The  committee  had  asked  to  re-refer  the  bill  in  case  of 
an  unintended  oversight  as  a  result  of  the  merger.  Senate  Bill  45  has 
been  a  success.  House  Bill  108  is  no  longer  needed  and  the  committee 
recommends  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

MOTION  TO  TABLE 

Senator  D'Allesandro  moved  to  have  HB  108  laid  on  the  table. 
Adopted. 
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LAID  ON  THE  TABLE 

HB  108,  relative  to  the  adoption  of  an  optional  veterans'  property  tax 
credit. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion and  that  the  business  of  the  late  session  be  in  order  at  the  present 
time,  and  that  all  bills  and  resolutions  ordered  to  third  reading  be,  by 
this  resolution,  read  a  third  time,  all  titles  be  the  same  as  adopted,  and 
that  they  be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 

Third  Reading  and  Final  Passage 
SB  109,  adopting  the  model  Drug  Dealer  Liability  Act. 

HB  121,  relative  to  grounds  for  modification  of  a  permanent  child  cus- 
tody order. 

HB  299,  removing  judicial  discretion  to  order  a  divorced  parent  to  con- 
tribute to  an  adult  child's  college  expenses. 

HB  326,  relative  to  establishing  a  6-year  capital  budget. 

HB  384,  relative  to  financial  affidavits  in  domestic  relations  cases. 

HB  620-FN,  providing  a  right  to  counsel  for  indigent  parents  and  other 
protections  in  cases  involving  the  guardianship  of  minors. 

HB  749,  relative  to  the  description  in  a  criminal  complaint  of  the  party 
accused. 

ANNOUNCEMENTS 

SENATOR  COHEN  (RULE  #44):  Thank  you,  Mr.  President.  As  the  Presi- 
dent pointed  out,  many  of  us  haven't  seen  each  other  in  quite  some  time. 
I  haven't  seen  obviously  a  lot  of  you  since  last  summer.  I  just  did  not 
want  it  to  be  left  unsaid,  how  much  I  really  appreciate  all  of  the  words 
of  kindness  and  condolences  from  so  many  of  you  about  the  passing  of 
my  father  last  fall.  So  I  just  wanted  to  say  how  much  I  really  appreci- 
ated that  and  it  really  meant  a  lot  to  me  to  hear  from  you  all.  I  just 
wanted  to  thank  you. 

SENATOR  EATON  (In  the  Chair):  Thank  you.  Senator  Cohen.  Our 
thoughts  are  still  with  you. 

SENATOR  D'ALLESANDRO  (RULE  #44):  Thank  you,  Mr.  President.  It 
is  always  good  when  we  come  back  into  session  to  talk  about  good  news 
and  something  that  is  really  good  for  everybody  in  this  room.  Yesterday, 
a  woman  from  the  20'^  Senate  District,  May  Gruber,  gave  $650,000  to 
the  Child  Health  Care  Center  in  Manchester.  The  number  of  towns  that 
are  affected  by  the  Child  Health  Care  Center  are  Manchester,  Auburn, 
Bedford,  Candia,  Goffstown,  Hooksett  and  New  Boston.  They  provide 
comprehensive  health  care  for  over  2,000  infants,  children  and  adoles- 
cents. For  those  of  you  in  our  Senate  that  don't  know  who  May  Gruber 
is.  May  Gruber  is  the  former  May  Sidore.  Her  and  her  husband,  Saul 
Sidore,  founded  a  company  in  Manchester  called  the  Pandora  Knitting 
Mill.  For  years.  Pandora  was  one  of  the  prominent  sweater  manufactur- 
ers in  the  world,  having  offices  all  over  the  world  —  in  New  York  City, 
Phoenix  and  throughout  the  world.  Mr.  Sidore  passed  away  and  May 
married  Sam  Gruber.  Sam  Gruber  was  a  very  entertaining  man.  He  was 
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a  person  who  loved  the  arts,  who  was  very  much  involved  in  our  com- 
munity and  very  much  involved  with  children  and  a  music  program.  So 
the  Sidore/Gruber  influence  in  our  community,  has  been  a  significant 
one.  When  our  chaplain,  this  morning,  mentioned  a  couple  of  things: 
Caring  for  something  and  letting  people  know  what  we  care  about.  May 
Gruber  cared  about  children.  May  Gruber  gave  $650,000  to  the  Child 
Health  Center  so  that  the  health  of  children  in  the  city  and  the  sur- 
rounding area  would  be  better.  I  think  that  is  something  that  we  all 
ought  to  be  very,  very  proud  of.  We  all  should  be  happy  that  citizens  from 
our  state  are  willing  to  make  that  kind  of  contribution  to  their  fellow 
human  beings  in  order  to  make  their  lives  better.  So  I  commend  May 
Gruber  and  I  ask  each  one  of  you  to  think  about  how  lucky  we  are  to 
have  people  like  that  who  are  in  our  amidst  and  who  do  great  things  for 
our  state.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  That  was  very  well  said.  Senator  D'Allesandro. 
Would  it  be  appropriate  for  the  Senate  to  have  a  Resolution  made  up  and 
to  deliver  to  that  person,  and  have  them  come  up  here  and  receive  it? 

SENATOR  D'ALLESANDRO:  That  would  be  excellent.  Thank  you  Sena- 
tor Barnes,  I  appreciate  that.  Thank  you,  Mr.  President. 

SENATOR  KENNEY  (RULE  #44):  Thank  you,  Mr.  President.  I  think  that 
this  complete  body  would  be  remiss,  Mr.  President,  particularly  the  phrase 
of  words  that  you  gave  us  earlier,  to  the  freshmen  Senators,  if  we  didn't 
throw  some  of  that  phrase  back  at  you  for  your  leadership  and  for  your 
ability  to  act  as  a  consensus  builder  in  2003  and  to  make  New  Hampshire 
a  better  place  to  live.  I  personally  want  to  thank  you,  Mr.  President,  last 
year  was  a  personal  roller  coaster  year  in  the  Kenney  family,  and  I  want 
to  thank  the  body  and  yourself,  in  particular,  for  all  of  the  support  that 
you  gave  me  and  my  family.  Thank  you  so  much  for  your  work. 

SENATOR  EATON  (In  the  Chair):  Thank  you. 

SENATOR  BARNES  (RULE  #44):  I  would  like  to  thank  the  Clerk  and 
all  of  the  Clerk  folks  and  all  of  his  staff  that  have  made  this  chamber 
look  so  splendid  as  we  came  back  into  session.  I  noticed  that  everyone 
of  the  lights  happen  to  be  working.  I  think  that  is  fantastic.  I  think  that 
we  should  applaud  the  folks  that  take  care  of  this  chamber. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  refuses  to  concur  with  the  Senate  in  the 
passage  of  the  following  entitled  Bills  sent  down  from  the  Senate: 

SB  35,  relative  to  the  transfer  and  exchange  of  certain  state-owned  land 
for  certain  land  owned  by  the  Manchester  water  works. 

SB  78-FN,  establishing  the  New  Hampshire  health  care  information 
council. 

SB  132-FN-A,  extending  the  Parents  as  Teachers  program  in  Sullivan 
county  and  making  an  appropriation  therefor. 
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SB  215-FN,  relative  to  the  use  of  prerecorded  telephone  messages  for 
political  advocacy. 

SB  222-FN-A,  relative  to  motor  vehicle  fees. 

January  14,  2004 

2004-0098-EBA 

08/10 

Enrolled  Bill  Amendment  to  HB  299 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  299 

AN  ACT    removing  judicial  discretion  to  order  a  divorced  parent  to  con- 
tribute to  an  adult  child's  college  expenses. 

Having  considered  the  same,  report  the  same  with  the  following  amend- 
ment, and  the  recommendation  that  the  bill  as  amended  ought  to  pass. 

FOR  THE  COMMITTEE 

Explanation  to  Enrolled  Bill  Amendment  to  HB  299 

This  enrolled  bill  amendment  changes  the  effective  date  section  to 
eliminate  a  retrospective  effective  date. 

Enrolled  Bill  Amendment  to  HB  299 

Amend  the  bill  by  replacing  section  4  with  the  following: 

4  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 
Senator  Eaton  moved  adoption. 
Adopted. 

INTRODUCTION  OF  SENATE  BILL 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  Senate  Bill  numbered  303,  shall  be  by  this  resolution  read 
a  first  and  second  time  by  the  therein  listed  titles  and  referred  to  the 
therein  designated  committee. 

Adopted. 

First  and  Second  Reading  and  Referral 

04-3260 

SB  303-FN,  clarifying  the  language  in  the  education  funding  formula. 

(Eaton,  Dist  10;  Chandler,  Carr  4:  Finance) 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


January  22,  2004 


The  Senate  met  at  10  a.m. 

A  quorum  was  present. 

The  Reverend  David  R  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

Let  me  tell  you  what  I  learned  on  my  summer  vacation,  or  more  pre- 
cisely, what  I  learned  the  two-days  after  my  return  from  vacation:  The 
experience  was  a  politician's  dream  and  a  clergy  person's  nightmare. 
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Karen  Wadsworth,  the  Clerk  of  the  House,  called  over  to  the  church  to 
say  she  was  jealous  as  we  had  more  satellite  news  trucks  in  our  park- 
ing lot  than  the  State  House  had  ever  had.  In  the  course  of  a  short  forty- 
eight  hour  period  early  last  August,  I  gave  about  twenty-five  television 
and  print  media  interviews.  I  also  declined  (I  was  later  told  wisely)  of- 
fers to  appear  on  the  O'Reilly  Factor  and  some  show  with  Pat  Buchanan 
as  interviewer.  What  I  learned  from  that  "fifteen  minutes  of  fame  expe- 
rience", for  which  no  seminary  course  prepares  you,  was  that  treating 
the  people  who  are  badgering  you  to  talk  with  them  with  genuine  re- 
spect, treating  the  people  who  are  listening  to  your  words  near  and  far 
with  honest  respect,  treating  those  who  make  unfair  and  scandalous 
accusations  against  you  with  teeth  gritted  respect,  and  treating  those 
who  are  vehemently  in  disagreement  with  you  with  profound  respect  - 
gives  your  message  a  kind  of  power  and  authenticity  and  integrity  that 
can  be  gained  in  no  other  way.  I  wonder  if  what  is  true  across  the  street, 
might  be  true  over  here  as  well.  Just  a  thought.  Let  us  pray: 

Loving  Creator,  remind  us  as  we  do  our  work,  that  whenever  You  look 
at  any  of  us  it  is  with  a  kind  of  respect  that  surpasses  anything  we  de- 
serve or  understand.  Give  us  the  strength  to  look  at  one  another  in  the 
same  way.  Amen 

Senator  Johnson  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 
SENATE  INTERNS 

Karen  Schreiner  Senate  Research  Office, 

Director  June  Goulson 

Rachel  Burton  Sen.  Sylvia  Larsen 

Marjolaine  Madore  Sen.  Robert  Flanders 

John  Melanson  Sen.  Andre  Martel 

Rachael  Meyer  Sen.  Richard  Green 

Hannah  Murray  Sen.  John  Gallus 

Erica  Sargent  Sen.  Chuck  Morse 

MOTION  TO  AMEND  SENATE  RULES 

Senator  Clegg  moved  to  amend  the  New  Hampshire  Senate  Rules  for 
the  purpose  of  completing  the  list  of  legislative  deadlines  for  session 
year  2004: 

(1).  Amend  the  last  sentence  of  Rule  #18(c)  to  read,  "The  last  day  to  act 
on  all  Senate  Bills  in  the  first  body  (crossover)  is  Thursday,  March  18, 
2004." 

(2).  Amend  Rule  #24(c)  to  read,  "The  last  day  to  act  on  all  House  Bills 
in  the  second  year  session  is  Thursday,  May  6,  2004." 
(3).  Amend  Rule  #19(i)  to  read,  "The  last  day  to  form  Committees  of  Con- 
ference is  Thursday,  May  13,  2004.  The  deadline  to  sign  off  Commit- 
tee of  Conference  Reports  is  Wednesday,  May  19,  2004  at  3:00  p.m." 

A  2/3  vote  is  necessary. 

Adopted. 

COMMITTEE  REPORTS 
SB  498-FN,  relative  to  the  regulation  of  debt  adjustment  services.  Banks 
Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Foster  for 
the  committee. 
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Banks 

January  14,  2004 

2004-0104S 

06/09 

Amendment  to  SB  498-FN 
Amend  RSA  399-D:2  as  inserted  by  section  1  of  the  bill  by  inserting  af- 
ter paragraph  VII  the  following  new  paragraph: 

VIII.  "Principal  office"  means  the  main  office  location  of  a  person 
required  to  be  licensed  under  this  chapter. 

Amend  RSA  399-D:3  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

399:D:3  License  Required.  Any  person  that,  in  its  own  name  or  on  be- 
half of  other  persons,  engages  in  the  business  of  debt  adjustment  in  this 
state  or  with  persons  located  in  this  state  shall  be  required  to  obtain  a 
license  from  the  banking  department.  Persons  subject  to  this  chapter  shall 
be  responsible  for  the  supervision  of  their  employees,  agents,  and  branch 
offices.  The  fact  that  a  person  is  licensed  or  registered  in  the  state  of  New 
Hampshire  under  this  chapter  does  not  constitute  a  finding  that  the  com- 
missioner has  passed  in  any  way  upon  the  merits  or  qualifications  of  such 
person  or  that  the  commissioner  has  recommended  or  given  approval  to 
any  person.  It  is  unlawful  to  make,  or  cause  to  be  made,  to  any  prospec- 
tive purchaser,  customer,  or  client  any  representation  inconsistent  with 
the  provisions  of  this  paragraph. 

Amend  the  introductory  paragraph  of  RSA  399-D:13,  I  as  inserted  by 
section  1  of  the  bill  by  replacing  it  with  the  following: 

I.  The  commissioner  may  issue  an  order  requiring  a  person  to  whom 
any  license  has  been  granted  to  show  cause  why  the  license  should  not 
be  revoked.  The  order  shall  give  reasonable  notice  of  the  opportunity  for 
a  hearing  and  shall  state  the  reasons  for  the  issuance  of  the  order.  The 
commissioner  may  by  order  summarily  postpone  or  suspend  any  license 
pending  final  determination  of  any  order  to  show  cause,  or  of  any  other 
proceeding  under  this  section,  provided  the  commissioner  finds  that  the 
public  interest  would  be  irreparably  harmed  by  delay  in  issuing  such  or- 
der. Upon  the  entry  of  the  order,  the  commissioner  shall  promptly  no- 
tify the  applicant  or  licensee  that  it  has  been  entered  and  of  the  reasons 
for  the  order  and  that  within  10  days  after  receipt  of  a  written  request 
the  matter  will  be  scheduled  for  hearing.  Delivery  of  such  order  shall  be 
by  hand  or  registered  mail  at  the  principal  office  of  the  licensee.  If  the 
person  fails  to  request  a  hearing  or  respond  to  the  show  cause  order 
within  30  calendar  days  of  receipt  of  the  order,  the  person  shall  be  deemed 
to  be  in  default,  and  the  penalties  requested  shall  be  imposed.  The  com- 
missioner may  by  order,  after  notice  and  opportunity  for  hearing,  assess 
penalties  and  deny,  refuse  to  renew,  suspend,  or  revoke  a  license  if  it  is 
in  the  public  interest  and  the  applicant  or  licensee,  any  partner,  officer, 
or  director,  any  person  occupying  a  similar  status  or  performing  simi- 
lar functions,  or  any  person  directly  or  indirectly  controlling  the  appli- 
cant or  licensee: 

Amend  RSA  399-D:18  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 
399-D:18  License  Surrender. 
I.  A  licensee  who  ceases  to  engage  in  the  business  of  a  debt  adjuster 
at  any  time  during  a  license  year  for  any  cause,  including  but  not  lim- 
ited to  bankruptcy,  license  revocation,  or  voluntary  dissolution,  shall 
surrender  such  license  in  person  or  by  registered  or  certified  mail  to  the 
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bank  commissioner  within  15  calendar  days  of  such  cessation,  and 
shall  cause  to  be  published  in  a  newspaper  of  general  circulation  in 
the  licensee's  market  area  a  notice  to  such  effect.  The  bank  commissioner 
shall  adopt  rules,  in  accordance  with  RSA  541-A,  relative  to  such  notice. 

II.  Failure  to  comply  with  the  provisions  of  this  chapter  and  rules 
or  orders  adopted  under  this  section,  shall  be  cause  for  denial  of  future 
license  applications  and  the  imposition  of  penalties  under  RSA  399-D:24. 

III.  Withdrawal  of  the  surrendered  license  shall  become  effective  30 
days  after  receipt  by  the  commissioner  of  the  license  or  within  such 
shorter  period  of  time  as  the  commissioner  may  determine,  unless  a  re- 
vocation or  suspension  proceeding  is  pending  when  the  withdrawal  is 
filed  or  a  proceeding  to  revoke  or  suspend  or  to  impose  conditions  upon 
the  withdrawal  is  instituted  within  30  days  after  the  license  is  surren- 
dered. If  a  proceeding  is  pending  or  instituted,  the  withdrawal  becomes 
effective  at  such  time  and  upon  such  conditions  as  the  commissioner  by 
order  determines.  If  no  proceeding  is  pending  or  instituted  and  the  with- 
drawal automatically  becomes  effective,  the  commissioner  may  neverthe- 
less institute  a  revocation  or  suspension  proceeding  under  RSA  361-A:3 
within  one  year  after  the  withdrawal  became  effective  and  enter  a  re- 
vocation or  suspension  order  as  of  the  last  date  on  which  the  license  was 
effective. 

Amend  RSA  399-D:28  as  inserted  by  section  1  of  the  bill  by  replacing 
paragraphs  I  -  III  with  the  following: 

I. (a)  Each  licensee  shall  file,  under  oath,  an  annual  report  with  the 
commissioner  on  or  before  February  1  of  each  year  concerning  its  busi- 
ness and  operations  for  the  preceding  calendar  year  or  license  period 
ending  December  31  in  the  form  prescribed  by  the  commissioner.  A  sepa- 
rate annual  report  shall  be  filed  for  each  type  of  license  held  by  the  lic- 
ensee. 

(b)  A  person  who  surrenders,  withdraws,  or  does  not  renew  a  li- 
cense shall  file  the  annual  report,  as  required  in  paragraph  1(a),  notwith- 
standing the  fact  that  such  person  is  not  licensed  on  the  date  that  the 
report  is  due. 

(c)  Each  licensee  shall  also  file,  under  oath,  its  financial  statement 
with  the  commissioner  within  60  days  from  the  date  of  its  fiscal  year  end. 
The  financial  statement  shall  be  prepared  in  accordance  with  generally 
accepted  accounting  principles  and  shall  include  a  balance  sheet,  income 
statement,  statement  of  changes  in  owners'  equity,  a  cash  flow  state- 
ment, and  note  disclosures.  If  the  financial  statement  is  not  audited,  a 
certification  statement  shall  be  attached  and  signed  by  a  duly  authorized 
officer  of  the  licensee.  The  certification  statement  shall  state  that  the 
financial  statement  is  true  and  accurate  to  the  best  of  the  officer's  be- 
lief and  knowledge. 

II.  The  commissioner  shall  publish  an  analysis  of  the  information 
required  in  the  licensee's  annual  report  as  part  of  the  commissioner's 
annual  report. 

III.  Any  licensee  failing  to  file  either  the  annual  report  or  the  finan- 
cial statement  required  by  this  section  within  the  time  prescribed  shall 
pay  to  the  commissioner  a  penalty  of  $25  for  each  calendar  day  the  an- 
nual report  or  financial  statement  is  overdue  up  to  a  maximum  penalty 
of  $2,500  per  report  or  statement,  and  shall  be  subject  to  suspension  or 
revocation  of  its  license. 

Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  90  days  after  its  passage. 
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SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  498-FN 
ought  to  pass  with  amendment.  This  legislation  updates  the  statute  per- 
taining to  debt  adjustment  services  and  takes  into  consideration  newer 
types  of  businesses  while  also  allowing  for  due  process  and  enforcement 
actions  by  the  Banking  Commissioner.  Licensing  for  debt  adjustment  ser- 
vices will  be  consistent  with  other  licensing  processes  within  the  Banking 
Department  and  license  holders  will  be  able  to  expedite  license  renewal.  The 
Banks  Committee  asks  for  your  support  for  the  motion  of  ought  to  pass  with 
amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  500-FN,  relative  to  certain  procedures  of  financial  institutions.  Banks 
Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Foster  for 
the  committee. 

Banks 

January  15,  2004 

2004-0107S 

01/09 

Amendment  to  SB  500-FN 
Amend  the  bill  by  replacing  all  after  section  2  with  the  following: 

3  Removal  by  Bank  Commissioner;  Financial  Institution.  Amend  RSA 
384:6  to  read  as  follows: 

384:6  Removal  by  Bank  Commissioner.  Whenever,  in  the  opinion  of  the 
bank  commissioner,  any  officer,  trustee,  or  director  of  a  [savings  bank, 
state  bank,  guaranty  savings  bank  or  trust  company]  financial  insti- 
tution or  financial  institution  holding  company  shall  have  contin- 
ued to  violate  any  law  relative  thereto,  or  shall  have  continued  unsafe 
or  unsound  practices  in  conducting  the  business  of  said  [bank]  finan- 
cial institution  or  financial  institution  holding  company,  after 
having  been  warned  in  writing  by  the  commissioner  to  discontinue  such 
violations  of  law  or  such  unsafe  or  unsound  practices,  he  may  cause  no- 
tice to  be  served  upon  such  officer,  trustee,  or  director  to  appear  before 
him  to  show  cause  why  he  should  not  be  removed  from  office.  A  copy  of 
such  order  shall  be  sent  by  registered  mail  to  each  trustee  or  director 
of  the  [bank]  financial  institution  or  financial  institution  holding 
company  affected.  If,  after  granting  such  officer,  trustee,  or  director  a 
reasonable  opportunity  to  be  heard,  the  commissioner  finds  that  he  has 
continued  to  so  violate  the  law,  or  has  continued  unsafe  or  unsound  prac- 
tices after  having  been  warned,  the  commissioner  may,  with  the  approval 
of  2  persons  of  good  standing  in  the  banking  business,  to  be  named  by 
the  governor  upon  the  request  of  the  bank  commissioner,  order  that  such 
officer,  director,  or  trustee  be  removed  from  office.  A  copy  of  such  order 
shall  be  served  upon  such  officer,  trustee,  or  director  and  upon  the  [bank] 
financial  institution  or  financial  institution  holding  company  of 
which  he  is  an  officer,  trustee,  or  director  whereupon  he  shall  cease  to 
be  an  officer,  trustee,  or  director  of  such  [bank]  financial  institution 
or  financial  institution  holding  company:  Provided  that  such  order 
and  the  findings  of  fact  upon  which  it  is  based  shall  not  be  made  public 
or  disclosed  to  any  one  except  the  officer,  trustee,  or  director  involved 
and  the  trustees  or  directors  of  the  [bank]  financial  institution  or 
financial  institution  holding  company  affected,  otherwise  than  in 
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connection  with  proceedings  for  a  violation  of  this  section.  No  such  of- 
ficer, trustee,  or  director  removed  from  office  as  herein  provided  shall, 
without  the  consent  of  the  bank  commissioner,  participate  in  any  man- 
ner in  the  management  or  operation  of  said  [bank]  financial  institu- 
tion or  financial  institution  holding  company .  Any  person  so  re- 
moved from  office  may,  with  the  approval  of  the  trustees  or  directors  of 
the  [bank]  financial  institution  or  financial  institution  holding 
company  affected  expressed  by  majority  vote  in  which  he  shall  not 
participate,  appeal  by  petition  to  the  supreme  court  within  30  days  from 
the  date  of  the  order  of  removal.  Upon  hearing,  after  such  notice  as  the 
court  may  order,  the  burden  of  proof  shall  be  upon  the  petitioner  to  show 
that  the  order  of  removal  is  clearly  unreasonable  or  unlawful,  and  all 
findings  of  the  bank  commissioner  upon  all  questions  of  fact  properly 
before  him  shall  be  deemed  to  be  prima  facie  lawful  and  reasonable  and 
the  order  shall  not  be  set  aside  or  vacated  except  for  errors  of  law  un- 
less the  court  by  a  clear  preponderance  of  the  evidence  before  it  finds 
that  such  order  is  unjust  or  unreasonable.  Pending  decision  of  the  su- 
preme court,  the  order  of  removal  shall  continue  in  effect. 

4  Interest  on  Escrow  Accounts;  "Regular"  Added.  Amend  RSA  384:16-c 
to  read  as  follows: 

384:16-c  Interest  on  Escrow  Accounts.  Any  bank  which  requires  or  ac- 
cepts moneys  for  deposit  in  escrow  accounts  maintained  for  the  payment 
of  taxes  or  insurance  premiums  related  to  loans  on  property  secured  by 
real  estate  mortgages  shall  credit  each  such  escrow  account  with  inter- 
est at  a  minimum  rate  set  for  a  6-month  period  by  the  bank  commissioner 
on  February  1  and  August  1  of  each  year  which  shall  be  one  percent  be- 
low the  mean  interest  rate  paid  by  New  Hampshire  chartered  banks  on 
regular  savings  accounts.  The  commissioner  shall  announce  such  rate  to 
applicable  New  Hampshire  trade  associations.  Each  bank  subject  to  the 
provisions  of  this  section  shall  inform  itself  of  such  rate  by  contacting 
applicable  New  Hampshire  trade  associations  or  the  banking  department. 

5  Escrow  Accounts  of  Mortgage  Companies;  "Passbook"  Removed. 
Amend  RSA  384:16-e  to  read  as  follows: 

384:16-e  Escrow  Accounts  of  IVIortgage  Companies.  Any  company  which 
is  in  the  business  of  or  customarily  makes  loans  for  the  purpose  of  financ- 
ing the  acquisition  of  single  family  homes  and  which  is  not  subject  to  the 
requirements  of  RSA  384:16-c  and  which  requires  or  accepts  moneys  for 
deposit  in  escrow  accounts  maintained  for  the  payment  of  taxes  or  insur- 
ance premiums  related  to  loans  on  single  family  homes  secured  by  real 
estate  mortgages  on  property  located  in  New  Hampshire  shall  credit  each 
such  escrow  account  with  interest  on  all  existing  and  future  escrow  ac- 
counts at  a  rate  set  for  a  6-month  period  by  the  bank  commissioner  on 
February  1  and  August  1  of  each  year  which  shall  be  one  percent  below 
the  mean  interest  rate  paid  by  New  Hampshire  chartered  banks  on  regu- 
lar [passbook]  savings  accounts.  The  commissioner  shall  announce  such 
rate  to  applicable  New  Hampshire  trade  associations.  Each  company  sub- 
ject to  the  provisions  of  this  section  shall  inform  itself  of  such  rate  by 
contacting  applicable  New  Hampshire  trade  associations  or  the  banking 
department. 

6  Annual  Audit;  Engagement  Letter  Requirement  Removed.  Amend 
RSA  384:43,  IV  to  read  as  follows: 

IV.  Each  financial  institution  shall  direct  its  auditor  to  provide  the 
bank  commissioner  with  a  copy  of  its  [engagement  letter,  and  the  sub- 
sequent] audit  report,  within  60  days  after  each  is  made  available  to  the 
financial  institution.  Reports  on  the  review  of  internal  audit  program 
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shall  be  submitted  in  a  format  prescribed  by  the  commissioner  in  a  rule 
adopted  pursuant  to  RSA  541-A.  All  such  reports,  memoranda,  and  cor- 
respondence remain  the  property  of  the  individual  financial  institution. 

7  Branch  Offices;  Board  Replaced  by  Commissioner.  Amend  RSA  384-B:2 
to  read  as  follows: 

384-B:2  Branch  Offices.  No  bank  or  officer,  director,  agent,  or  employee 
thereof  shall  transact  any  part  of  its  usual  business  of  banking  at  any 
branch  office  except  as  follows: 

I.  With  the  approval  of  the  [board]  commissioner,  any  bank  with  its 
principal  office  within  the  state  of  New  Hampshire  may  establish  and 
operate  one  or  more  branch  offices  in  any  town  within  the  state.  The 
[board]  com,m,issioner  shall  not  grant  any  application  for  a  branch  of- 
fice if  the  dollar  volume  of  the  total  deposits,  time,  savings,  and  demand 
of  the  applicant  bank  is  greater  than  30  percent  of  the  dollar  volume  of 
the  total  deposits,  time,  savings,  and  demand  of  all  banks,  national  banks, 
and  federal  savings  and  loan  associations  in  this  state  as  determined  by 
the  [board]  com^m,issioner  on  the  basis  of  the  most  recent  annual  de- 
posit reports  of  the  Federal  Deposit  Insurance  Corporation  available  at 
the  time  of  filing  the  application;  nor  if  the  applicant  bank  is  an  affili- 
ate of  a  bank  holding  company  which  with  all  its  affiliates  then  holds  a 
dollar  volume  of  total  deposits,  time,  savings,  and  demand  greater  than 
30  percent  of  the  dollar  volume  of  total  deposits,  time,  savings,  and  de- 
mand of  all  banks,  national  banks,  and  federal  savings  and  loan  asso- 
ciations in  this  state  as  determined  by  the  [board]  com-m^issioner  on  the 
basis  of  the  most  recent  annual  deposit  reports  of  the  Federal  Deposit 
Insurance  Corporation  available  at  the  time  of  filing  of  the  application. 

I-a.  With  the  approval  of  the  bank  commissioner  and  subject  to  any 
rules  adopted  by  the  bank  commissioner  pursuant  to  RSA  384-B:2-b,  any 
bank  may  establish  and  operate  one  or  more  mobile  branch  offices.  A 
mobile  branch  office  shall  consist  of  a  motor  vehicle  specifically  designed 
to  conduct  a  banking  business  which  is  moved  to  one  or  more  predeter- 
mined locations  in  any  town  or  towns  within  or  without  the  state  on  a 
predetermined  schedule.  A  mobile  branch  office  may  conduct  any  bank- 
ing business  that  is  permitted  for  a  stationary  branch.  A  mobile  branch 
office  is  a  "branch  office"  as  defined  in  RSA  384-B:l,  III  and  shall  be 
subject  to  any  and  all  applicable  requirements  relating  thereto.  The  bank 
commissioner  shall  adopt  rules,  pursuant  to  RSA  384-B:2-b,  regulating 
the  operation,  location,  and  schedule  of  mobile  branch  offices. 

I-b.  With  the  approval  of  the  bank  commissioner  and  subject  to  any 
rules  adopted  by  the  bank  commissioner  pursuant  to  RSA  384-B:2-b,  any 
bank  may  establish  and  operate  one  or  more  defined  service  branch  of- 
fices. A  defined  service  branch  office  shall  consist  of  an  office  designed 
to  conduct  a  banking  business  which  may  be  operated  on  a  predeter- 
mined schedule  for  fewer  than  the  normal  hours  of  operation  of  the  bank 
or  for  designated  days  and  times.  A  defined  service  branch  office  is  a 
"branch  office"  as  defined  in  RSA  384-B:l,  III  and  shall  be  subject  to  any 
and  all  applicable  requirements  relating  thereto.  The  bank  commissioner 
shall  adopt  rules,  pursuant  to  RSA  384-B:2-b,  regulating  the  operation 
and  schedule  of  defined  service  branch  offices. 

I-c.  For  purposes  of  this  section  "bank"  shall  mean: 

(a)  A  "bank"  or  "national  bank"  as  defined  in  this  chapter;  and 

(b)  An  "out-of-state  bank"  as  defined  in  RSA  384:57,  V  which  has 
merged  with  such  a  bank  or  a  national  bank  pursuant  to  RSA  384:59. 

II.  With  the  approval  of  the  [board]  com,missioner ,  the  resulting 
bank,  after  a  consolidation  as  herein  defined,  may  operate  as  a  branch 
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office  or  offices  the  business  of  any  other  bank  acquired  in  such  consoh- 
dation,  at  any  location  in  the  same  town  or  towns  in  which  such  busi- 
ness was  formerly  carried  on,  wherever  in  the  state  such  town  or  towns 
may  be;  provided,  however,  that  the  dollar  volume  of  the  total  deposits, 
time,  savings,  and  demand  of  the  remaining  bank  at  the  time  of  filing 
its  application  for  such  branch  office  or  offices  does  not  exceed  30  per- 
cent of  the  dollar  volume  of  the  total  deposits,  time,  savings,  and  demand 
of  all  banks,  national  banks,  and  federal  savings  and  loan  associations 
in  this  state  as  determined  by  the  [board]  commissioner  on  the  basis 
of  the  most  recent  annual  deposit  reports  of  the  Federal  Deposit  Insur- 
ance Corporation  available  at  the  time  of  filing  of  the  application. 

III.  Written  applications  for  branch  offices  shall  be  submitted  by  the 
bank,  in  the  first  instance,  to  the  commissioner  and  shall  be  verified 
under  oath  and  made  upon  forms  which  may  be  prescribed  by  the  com- 
missioner for  the  purpose  with  all  the  information  required  by  such  form 
fully  set  forth  thereon,  including  the  types  of  service  to  be  offered  at  such 
branch  office.  Each  application  shall  be  accompanied  by  a  fee  of  $1,500 
in  the  case  of  a  new  branch  and  one  single  fee  of  $1,500  for  the  compos- 
ite of  all  branches.  The  [commissioner]  department  shall  investigate 
and  examine  each  application  [and  if  the  commissioner  finds  that  it  is 
duly  completed,  the  commissioner  shall  then  refer  the  application  to  the 
board  for  consideration].  A  notice  stating  the  date  before  which  objections 
may  be  filed  shall  then  be  published  by  the  petitioner  in  such  form  as 
the  [board]  commissioner  may  order.  Any  interested  person  or  corpo- 
ration may,  within  the  time  specified,  file  with  the  board  a  statement  of 
objection  to  the  granting  of  such  application.  The  [board]  commissioner 
may,  upon  request  of  any  interested  person  or  corporation,  or  at  the 
[board's]  commissioner's  own  discretion,  order  a  public  hearing,  or  may 
approve  said  application  without  a  hearing.  If  a  public  hearing  is  to  be 
held,  the  petitioners  shall  cause  to  be  published  such  notices  as  the  [board] 
commissioner  may  order.  Said  hearing  shall  be  held  at  the  time  and 
place  fixed  by  the  [board]  commissioner.  The  [board]  commissioner 
shall  keep  a  permanent  verbatim  record  of  all  such  evidence.  [The  com- 
missioner shall  serve  as  chairperson  of  the  board.]  The  [board]  commis- 
sioner may  prescribe  reasonable  procedural  rules  to  govern  the  proceed- 
ings[,  and  it  may  be  convened  to  consider  any  pending  business  on  call 
of  the  commissioner].  There  shall  be  no  refund  allowed  on  any  applica- 
tion fee  once  it  has  been  filed.  In  addition  to  the  application  fee,  each 
applicant  for  a  branch  office  shall  be  obligated  to  pay  the  reasonable  cost 
of  processing,  hearing  and  deciding  each  such  application,  as  assessed 
by  the  [board]  commissioner,  which  cost  may  be  collected  by  the  com- 
missioner in  an  action  of  debt  unless  paid  within  30  days  after  demand. 
Sums  collected  under  this  section  shall  be  payable  to  the  state  treasurer 
as  restricted  revenue  and  credited  to  the  appropriation  for  the  bank  com- 
missioner. 

IV.  In  making  the  decision  on  each  application,  the  [board]  commis- 
sioner shall  take  into  consideration  the  following  factors: 

(a)  The  financial  history  and  condition  of  the  bank  or  banks  con- 
cerned including  the  adequacy  of  its  or  their  capital  funds; 

(b)  Its  or  their  prospects;  and 

(c)  The  character  of  the  management. 

V.  The  [board]  commissioner  shall  render  a  decision  granting  or 
denying  each  application  in  writing  and  shall  maintain  a  file  of  all  such 
approvals  or  denials  [at  the  banking  department]  and  shall  forthwith 
furnish  a  certified  copy  thereof  to  the  applicant  bank.  [No  application 
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shall  be  granted  except  upon  the  affirmative  vote  of  a  majority  of  mem- 
bers of  the  board.]  Full  power  is  delegated  to  the  [board]  commissioner 
to  grant  a  particular  application  upon  such  reasonable  conditions,  includ- 
ing limitations  on  the  scope  of  service  which  may  be  offered  and  given, 
consistent  with  the  general  purposes  of  this  chapter  and  sound  banking 
principles  as  the  [board]  com,m,issioner  may  determine  and  set  forth  in 
the  decision.  The  authority  derived  from  an  application  which  has  been 
granted  in  whole  or  upon  conditions  shall  lapse  and  terminate  unless 
business  is  actually  commenced  thereunder  not  later  than  one  year  after 
the  date  of  the  [board's]  com-m-issioner's  decision;  provided,  however,  that 
the  [board]  comm^issioner,  for  good  cause  shown,  may  extend  the  time 
after  which  such  authority  shall  lapse.  Rehearings  of  and  appeals  from 
decisions  of  the  [board]  com,missioner  shall  be  governed  by  RSA  541. 

8  Limited  Liability  Company.  Amend  RSA  386-A:l-a  to  read  as  follows: 
386-A:l-a  Limited  Liability  Company  Notwithstanding  RSA  304-C:7, 1 

or  any  other  provision  of  law  to  the  contrary,  a  guaranty  savings  bank 
may  be  organized  as  a  limited  liability  company.  A  bank  organized  as  a 
limited  liability  company  shall  be  subject  to  the  provisions  of  state  law 
applicable  to  such  type  of  entity,  provided,  however,  any  filing  required 
to  be  made  with  the  secretary  of  state  shall  be  made  instead  with  the 
bank  commissioner.  Any  reference  to  a  corporation  in  the  banking  stat- 
utes shall  also  include  a  limited  liability  company.  A  bank  organized  as 
a  limited  liability  company  shall  be  subject  to  all  of  the  same  laws  and 
regulations  that  relate  to  a  bank  organized  as  a  corporation.  [Any  man- 
ager or  senior  executive  officer  of  a  bank  organized  as  a  limited  liabil- 
ity company  who  exercises  significant  influence  over,  or  participates  in, 
major  policymaking  decisions  shall  be  subject  to  the  same  duties  and 
liabilities  as  pertain  to  directors,  trustees,  and  senior  executive  officers 
of  a  bank  organized  as  a  corporation.]  All  m,anagers  and  employees 
of  a  bank  organized  as  a  limited  liability  company  shall  be  sub- 
ject to  the  same  duties  and  liabilities  as  pertain  to  directors^  trust- 
ees, and  employees  of  a  bank  organized  as  a  corporation.  Any  ref- 
erence to  corporations,  directors,  officers,  stockholders  or  other 
like  terms  used  to  describe  corporations  in  the  banking  statutes 
shall  be  construed  to  apply  in  the  same  manner  to  limited  liabil- 
ity companies,  managers,  employees,  members  or  other  like  terms 
used  to  describe  limited  liability  companies  unless  the  context 
otherwise  requires.  The  organizational  instruments  of  a  bank  ei- 
ther chartered  or  operating  as  a  limited  liability  company  shall 
satisfy  the  requirements  of  the  Federal  Deposit  Insurance  Corpo- 
ration in  order  to  be  deemed  'Hncorporated"  for  purposes  of  fed- 
eral deposit  insurance. 

9  Name  and  Charter  Powers.  Amend  RSA  388:14  to  read  as  follows: 
388:14  Name  and  Charter  Powers.  The  bank  resulting  from  a  consoli- 
dation under  the  provisions  of  this  chapter  may  adopt  the  charter  of  ei- 
ther of  the  consolidating  banks  with  such  change  of  name  as  may  be  de- 
sirable. Any  proposal  for  such  adoption  of  charter  and  change  of  name 
shall  be  set  forth  in  the  petition  filed  under  RSA  388:1  and  388:8  and  shall 
become  effective  upon  approval  thereof  by  the  bank  commissioner  [and 
the  attorney  general  or  assistant  attorney  general],  and  filing  in  the  of- 
fice of  the  secretary  of  state  together  with  the  payment  of  a  fee  of  $5. 

10  Record  of.  Amend  RSA  386-A:15  to  read  as  follows: 

386-A:15  Record  of.  Thereupon  the  certificate  shall  be  filed  in  the  of- 
fice of  the  secretary  of  state,  who,  upon  payment  of  a  fee  [equal  to  1/10 
of  one  percent  of  the  authorized  capital  debentures,  special  deposit,  or 
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capital  stock  of  the  corporation  as  set  forth  in  the  articles  of  agreement] 
equal  to  the  fee  charged  by  the  secretary  of  state  to  business  cor- 
porations under  RSA  293-A  shall  cause  the  certificate  with  the  in- 
dorsement thereon,  to  be  recorded. 

11  Approval  of  Petition;  Filing  With  Secretary  of  State.  Amend  RSA 
386-A:29,  II  to  read  as  follows: 

II.  If  the  board  of  trust  company  incorporation  finds  that  the  pro- 
posed amendment  satisfies  the  requirements  of  RSA  386-A:26  and  was 
adopted  in  accordance  with  RSA  386-A:27,  and  that  the  public  conve- 
nience and  advantage  and  the  interest  of  the  petitioning  institution,  its 
members,  stockholders  and  depositors  will  be  promoted  by  the  proposed 
amendment,  it  shall  so  certify,  and  shall  endorse  its  approval  on  one  of 
the  certified  copies  of  the  amended  articles  of  agreement  or  amended 
charter.  The  petitioning  savings  bank  shall  thereupon  file  the  same  in 
the  office  of  the  secretary  of  state,  accompanied  by  a  fee  [equal  to  1/10 
of  one  percent  of  any  increase  in  its  authorized  capital  debentures,  capi- 
tal stock  or  special  deposits  provided  for  by  such  amendment]  equal  to 
the  fee  charged  by  the  secretary  of  state  to  business  corporations 
under  RSA  293-A.  The  secretary  of  state  shall  thereupon  cause  said 
amended  articles  of  agreement  or  amended  charter,  with  the  endorse- 
ment thereon,  to  be  recorded,  and  shall  issue  a  certificate  of  amended 
incorporation,  and  thereafter  such  savings  bank  shall  have  all  the  pow- 
ers and  privileges  provided  for  by  said  amended  articles  of  agreement 
or  amended  charter.  The  fee  for  recording  with  the  secretary  of  state  any 
amended  articles  of  agreement  or  amended  charter,  which  does  not  em- 
body any  increase  of  the  authorized  capital  debentures,  capital  stock  or 
special  deposits,  shall  be  $25. 

12  New  Section;  Limited  Liability  Company.  Amend  RSA  392  by  insert- 
ing after  section  2  the  following  new  section: 

392:2-a  Limited  Liability  Company.  Notwithstanding  RSA304-C:7,  I 
or  any  other  provision  of  law  to  the  contrary,  a  trust  company  subject 
to  the  regulation  of  the  bank  commissioner  may  be  organized  as  a  lim- 
ited liability  company.  A  trust  company  organized  as  a  limited  liability 
company  shall  be  subject  to  the  provisions  of  state  law  applicable  to  such 
type  of  entity;  provided,  however,  any  filing  required  to  be  made  with 
the  secretary  of  state  shall  be  made  instead  with  the  bank  commissioner. 
Any  reference  to  a  corporation  in  the  statutes  governing  trust  compa- 
nies shall  also  include  a  limited  liability  company.  A  trust  company  or- 
ganized as  a  limited  liability  company  shall  be  subject  to  all  of  the  same 
laws  and  regulations  that  relate  to  a  trust  company  organized  as  a  cor- 
poration. All  managers  and  employees  of  a  trust  company  organized  as 
a  limited  liability  company  shall  be  subject  to  the  same  duties  and  liabili- 
ties as  pertain  to  directors,  trustees,  and  employees  of  a  trust  company 
organized  as  a  corporation.  Any  reference  to  corporations,  directors,  of- 
ficers, stockholders  or  other  like  terms  used  to  describe  corporations  in 
the  statutes  governing  trust  companies  shall  be  construed  to  apply  in  the 
same  manner  to  limited  liability  companies,  managers,  employees,  mem- 
bers or  other  like  terms  used  to  describe  limited  liability  companies  un- 
less the  context  otherwise  requires.  The  organizational  instruments  of 
a  trust  company  chartered  as  a  limited  liability  company  shall  satisfy 
the  requirements  of  the  Federal  Deposit  Insurance  Corporation  in  order 
to  be  deemed  "incorporated"  for  purposes  of  federal  deposit  insurance. 

13  Record  of  Amend  RSA  392:17  to  read  as  follows: 

392:17  Record  of  Thereupon  said  certificate  shall  be  filed  in  the  office 
of  the  secretary  of  state,  who,  upon  payment  of  a  fee  [equal  to  1/10  of 
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one  percent  of  the  capital  stock  of  said  corporation  as  set  forth  in  said 
articles]  equal  to  the  fee  charged  by  the  secretary  of  state  to  busi- 
ness corporations  under  RSA  293-A,  shall  cause  the  same,  with  the 
indorsement  thereon,  to  be  recorded. 

14  Repeal.  The  following  are  repealed: 

I.  RSA  386-B:9,  VII,  relative  to  an  exemption  for  the  directors  or 
trustees  of  certain  financial  institutions  from  the  responsibilities  of  di- 
rectors, trustees  and  officers. 

II.  RSA  387:19,  relative  to  safe  deposit  business  buildings. 

III.  RSA  392:21,  relative  to  the  payment  of  par  value  and  surplus 
before  the  issue  of  trust  company  stock  . 

15  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  500- 
FN  ought  to  pass  with  amendment.  This  legislation  makes  several  tech- 
nical changes  to  various  banking  statutes.  This  includes  adding  credit 
unions  to  the  conflict  of  interest  provisions,  changes  to  branch  appli- 
cation procedures  and  escrow  account  reporting  procedures.  This  is  an 
effort  to  update  older  banking  statutes.  The  Banks  Committee  asks  for 
your  support  for  the  motion  of  ought  to  pass  with  amendment.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  108-FN-L,  relative  to  charter  schools.  Education  Committee.  Inex- 
pedient to  legislate.  Vote  4-0.  Senator  Green  for  the  committee. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  108 
be  inexpedient  to  legislate.  The  legislature  passed  a  charter  school  bill  last 
year,  HB  135,  that  allows  for  as  many  as  20  charter  schools  in  the  next 
ten  years.  Applications  have  been  submitted  and  now  there  are  groups 
working  to  open  charter  schools  as  a  result  of  that  legislation.  Given  those 
circumstances,  the  committee  did  not  feel  the  need  for  additional  charter 
school  legislation.  The  Education  Committee  asks  for  your  support  for  the 
motion  of  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  118-FN-A,  establishing  a  ladders  to  literacy  program  and  making  an 
appropriation  therefor.  Education  Committee.  Interim  Study,  Vote  4-0. 
Senator  Larsen  for  the  committee. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  118 
be  referred  to  interim  study.  I  think  that  the  committee  recognized  the 
value  of  early  learning  and  the  effectiveness  of  a  Ladders  to  Literacy 
Program.  The  Institute  on  Disability  at  UNH  and  Southern  New  Hamp- 
shire Services  are  doing  a  collaborative  study  presently  to  review  the 
Ladders  to  Literacy  Program.  The  research  is  not  yet  completed  and  there 
is  little  room  in  the  budget  to  accomplish  what  we  believe  is  a  worthy 
cause  in  early  education.  So  the  Education  Committee  supported  a  mo- 
tion of  interim  study  and  asks  for  your  support.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  352-FN-L,  relative  to  computing  school  building  aid  grant  amounts. 
Education  Committee.  Ought  to  pass.  Vote  4-0.  Senator  O'Hearn  for  the 
committee. 
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SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  352 
ought  to  pass.  Currently,  money  given  to  schools  or  school  districts  from 
trusts,  gifts,  bequests  and  so  forth,  is  not  included  in  calculating  build- 
ing aid  received  from  the  state.  Language  in  statute  dealing  with  placing 
funds  into  a  capital  reserve  account,  however,  was  unclear.  This  led  the 
Department  of  Education  to  ask  the  Attorney  General's  office  on  separate 
occasions  to  issue  an  opinion  on  the  eligibility  of  funds  towards  calculat- 
ing building  aid.  This  legislation  will  clarify  language  and  eliminate  confu- 
sion. The  Education  Committee  asks  your  support  for  the  motion  of 
ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

HB  499,  expanding  opportunities  for  teacher  certification.  Education 
Committee.  Interim  Study,  Vote  4-0.  Senator  O'Hearn  for  the  committee. 

MOTION  TO  TABLE 

Senator  O'Hearn  moved  to  have  HB  499  laid  on  the  table. 

Adopted. 

LAID  ON  THE  TABLE 

HB  499,  expanding  opportunities  for  teacher  certification. 

SB  105-FN,  establishing  state  appliance  and  equipment  energy  efficiency 
standards.  Energy  and  Economic  Development  Committee.  Interim  Study, 
Vote  4-0.  Senator  Below  for  the  committee. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
105  be  referred  to  interim  study.  This  bill  was  aimed  at  implementing 
certain  new  energy  efficiency  standards  within  our  state  that  would  cause 
our  states  businesses  and  consumers  to  both  cut  down  on  wasted  energy 
and  save  money  in  the  long  run.  While  some  of  these  proposed  standards 
were  incorporated  in  the  federal  energy  policy  bill  that  failed  in  congress 
late  last  year,  this  bill  would  need  more  work  and  consideration  before  a 
final  decision  on  its  merits.  Therefore,  the  committee  recommends  the  bill 
be  sent  to  interim  study.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  230,  relative  to  transition  service  and  relative  to  the  sale  of  PSNH 
generation  assets.  Energy  and  Economic  Development  Committee.  In- 
terim Study,  Vote  4-0.  Senator  Below  for  the  committee. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
230  be  committed  to  interim  study  as  recommended  by  the  Energy  and 
Economic  Development  Committee.  This  bill  was  introduced  at  the  same 
time  as  Senate  Bill  170  and  they  covered  similar  issues.  Senate  Bill  170 
became  law,  but  there  are  still  concerns  with  PSNH's  rates,  so  we  be- 
lieve that  it  is  appropriate  to  commit  this  bill  to  interim  study,  should 
we  want  to  revisit  those  issues.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  342-FN,  relative  to  payment  of  utility  assessments  and  relative  to 
regulation  of  electric  generation  companies.  Energy  and  Economic  De- 
velopment Committee.  Ought  to  pass.  Vote  4-0.  Senator  Odell  for  the 
committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
342  ought  to  pass  as  recommended  by  the  Energy  and  Economic  Devel- 
opment Committee.  The  first  section  of  the  bill  is  the  result  of  an  audit 
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request  from  the  Legislative  Budget  Assistant,  recommending  that  the 
PUC  seek  better  enforcement  language  within  its  governing  statutes. 
This  legislation  helps  achieve  that  goal  by  providing  the  PUC  with  clear 
authority  to  collect  late  fees.  The  second  section  of  the  bill  is  also  a  mi- 
nor change  clarifying  some  ambiguous  language  in  current  law  regard- 
ing the  PUC's  regulation  of  electric  generation  companies.  The  commit- 
tee voted  4-0  that  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  412,  extending  a  public  trust  grant  for  the  Gunstock  Area  ski  resort's 
snowmaking.  Environment  Committee.  Ought  to  pass  with  amendment, 
Vote  3-0.  Senator  Johnson  for  the  committee. 

Environment 
January  14,  2004 
2004-0094S 
03/10 

Amendment  to  SB  412 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Gunstock  Area  Ski  Resort  Water  Withdrawal  Authorization;  Date 
Extended.  Amend  1990,  144:1  to  read  as  follows: 

144:1  Gunstock  Area  Ski  Resort.  Consistent  with  the  best  interests  of 
the  public  as  a  whole  and  with  state  ownership  or  stewardship  over  such 
water  bodies,  the  Gunstock  Area  of  Gilford,  and  its  successors  and  as- 
signs, is  authorized  to  take  water  for  purposes  of  implementing  a  sys- 
tem of  snowmaking  and  other  activities  incidental  to  present  use  and 
potential  expansion  of  ski  area  operations  from  Lake  Winnipesaukee, 
partly  situated  in  the  town  of  Gilford,  subject  to  all  applicable  conditions 
and  limitations  incorporated  in  any  permit  issued  by  or  agreements  with 
the  United  States  government  or  any  agency  thereof,  the  state  of  New 
Hampshire,  or  the  town  of  Gilford.  If  the  department  of  environmental 
services  determines  that  a  cessation,  reduction,  or  other  modification  of 
such  withdrawal  is  necessary  for  the  preservation  of  environmental 
quality,  protection  of  water  quality,  regulation  of  water  quantity,  or 
protection  of  habitat,  the  Gunstock  Area  and  its  successors  and  assigns 
shall,  pursuant  to  written  notice  and  order,  cease,  reduce,  or  modify  its 
withdrawal  as  directed,  provided  that  such  order  shall  expire  after  10 
days  unless  during  such  10-day  period  a  public  hearing  is  held  by  the 
department  and  a  decision  is  made  to  extend  such  order.  The  department 
shall  adopt  rules  under  RSA  541-A  establishing  criteria  and  procedures 
for  issuing  such  orders  for  such  special  hearings  and  for  making  such 
decisions.  If  the  water  withdrawals  authorized  by  this  act  for  the  poten- 
tial expansion  of  ski  area  operations  of  the  Gunstock  Area  have  not  com- 
menced [within  15  years  of  the  effective  date  of  this  act]  by  April  19, 
2020,  such  authorization  shall  expire. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  412  ought  to  pass  with  amendment  as  recommended  by  the  Senate 
Environment  Committee.  This  bill  gives  an  extension  to  the  Gunstock 
Ski  Resort,  allowing  them  the  privilege  of  withdrawing  limited  amounts 
of  water  from  Lake  Winnipesaukee  for  the  purpose  of  snowmaking.  This 
permission  was  originally  extended  to  Gunstock  in  the  early  1990's  along 
with  three  other  ski  resorts  in  New  Hampshire.  Gunstock  is  the  only 
resort  that  has  not  yet  taken  advantage  of  this  permit.  Although  they 
have  no  plans  to  withdraw  water  in  the  near  future,  the  resort  would 
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like  to  retain  the  permission  from  the  legislature  for  the  next  15  years 
in  case  this  changes.  Should  they  chose  to  withdraw  water,  it  will  have 
a  very  minimal  impact  on  the  water  level  of  the  lake  and  they  would  still 
have  to  go  through  the... beyond  the  authorization,  they  would  still  have 
to  go  before  the  Department  of  Environmental  Services  and  make  sure 
that  all  of  those  statutes  were  met.  The  committee  voted  3-0  that  this 
bill  ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  380,  establishing  a  statewide  incident  command  system.  Executive 
Departments  and  Administration  Committee.  Ought  to  pass.  Vote  4-0. 
Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  380,  a  bill  which  would  put  into  law  a  procedure  which  is 
already  used  in  many  instances  to  respond  to  incidents  and  which  would 
put  us  in  keeping  with  new  federal  requirements  that  allow  a  significant 
amount  of  federal  funds  to  flow  to  the  state.  I  ask  the  Senate  to  concur 
with  the  unanimous  opinion  of  the  Executive  Departments  and  Adminis- 
tration Committee  and  vote  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Senator  Peterson,  I  have  a  question  on  line  three, 
"the  commissioner  may  establish  by  rule"? 

SENATOR  PETERSON:  Let  me  get  the  bill  in  front  of  me.  Senator.  Yes. 
Your  question? 

SENATOR  GATSAS:  My  question  is,  sitting  on  the  august  Rules  Com- 
mittee with  JLCAR,  usually  when  we  see  legislation  that  says,  "may"  we 
would  rather  see  it  say  "shall"  because  this  allows  the  commissioner  to 
or  not  to  establish  rules  under  541-A. 

SENATOR  PETERSON:  Well,  I  believe  that  this  is  something  that  didn't 
come  up  in  the  committee  although  it  normally  does,  because  I  under- 
stand the  Senator's  point.  I  would  be  open  to  comment  from  the  commit- 
tee chairman  on  this  as  well,  if  Senator  Prescott  wished  to  comment,  but 
our  feeling  was  that  this  was  something  that  made  sense  to  give  the 
commissioner  some  flexibility  to  put  into  place,  in  order  to  continue  the 
flow  of  federal  funds  that  were  associated  with  a  policy  that,  frankly, 
they  are  already  doing  in  many  instances  and  this  law  would  simply  give 
them  the  backup  to  continue  on  in  that  process.  That  is  my  recollection 
of  the  hearing.  If  there  are  others  in  the  committee  that  wish  to  address 
that,  I  would  be  glad  to  hear  that. 

SENATOR  BOYCE:  Senator  Peterson,  as  I  read  this,  maybe  you  can  agree 
with  this  or  not,  but  as  I  read  this,  it  says  that  the  commissioner  may 
establish  this  infinite  command  system  and  to  do  that,  he  will  do  it  by 
rules.  So  there  is  an  implied  'shall'  between  establish  and  by  rule.  He 
"may"  establish  it,  he  doesn't  have  to  establish  it,  but  if  he  does,  it  has 
to  be  by  rules,  the  way  that  I  read  it.  Is  that  how  you  read  it? 

SENATOR  PETERSON:  That  certainly  makes  sense  to  me,  because  it  says 
pursuant  to  RSA  541-A,  which  would  require  the  typical  rules  process. 

Adopted. 

Ordered  to  third  reading. 
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SB  497-FN,  relative  to  renewal  of  electrician's  licenses.  Executive  Depart- 
ments and  Administration  Committee.  Ought  to  pass,  Vote  4-0.  Senator 
Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  497-FN,  which  would  extend  electricians'  license  renew- 
als from  one  year  to  three  years  and  require  apprentice  electricians  to 
register  with  the  states  Electrician's  Licensing  Board.  The  state  board 
approves  of  the  change  to  three  year  renewals  and  the  change  makes 
sense  financially  because  the  state  will  receive  the  same  amount  of  in- 
come, had  the  licensee  renewed  once  a  year  for  three  years.  The  bill  will 
also  allow  the  board  to  register  apprentice  electricians  and  penalize  ap- 
prentices who  have  committed  misconduct.  The  committee  unanimously 
recommends  your  concurrence  on  an  ought  to  pass  motion.  Thank  you, 
Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  117-FN-A-L,  authorizing  video  lottery  administered  by  a  gaming 
oversight  authority,  and  establishing  a  pharmacy  benefit  program.  Fi- 
nance Committee.  Interim  Study,  Vote  6-1.  Senator  D'Allesandro  for  the 
committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  Senate 
Bill  117  be  referred  to  interim  study.  This  bill  establishes  a  Gaming  Over- 
sight Authority  to  administer  Video  Lottery  Terminals  at  live  dog  and 
horse  tracks.  The  bill  also  creates  a  Pharmacy  Benefit  Program  for  over 
10,000  elderly  citizens  in  the  state.  Although  this  bill  is  an  excellent  piece 
of  legislation  and  is  known  as  an  "economic  recovery  package",  the  com- 
mittee feels  that  this  is  not  the  right  time  for  this  piece  of  legislation. 
Please  join  me  in  referring  Senate  Bill  117  to  interim  study.  Thank  you, 
Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  would  prefer  to  have 
this  bill  inexpedient  to  legislate.  Because  of  that,  I  am  going  to  be  vot- 
ing no  on  the  motion  to  interim  study.  I  will  also  be  calling  for  a  roll  call 
on  that  vote.  Thank  you. 

Question  is  on  the  motion  of  interim  study. 

A  roll  call  was  requested  by  Senator  Boyce. 

Seconded  by  Senator  Below. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Green, 
Flanders,  Odell,  Roberge,  Eaton,  Foster,  Clegg,  Larsen,  Gatsas, 
Martel,  Sapareto,  D'Allesandro,  Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  Boyce,  Below,  Peterson,  O'Heam, 
Barnes,  Estabrook. 

Yeas:  18  -  Nays:  6 

Committee  report  of  interim  study  is  adopted. 

HB  304-A,  relative  to  state  acquisition  of  certain  acreage  in  the  Con- 
necticut Lakes  headwaters  tract  and  making  an  appropriation  therefor. 
Finance  Committee.  Inexpedient  to  legislate.  Vote  7-0.  Senator  Clegg  for 
the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  HB  304  inexpe- 
dient to  legislate.  The  bill  provides  for  funding  in  order  to  purchase  the 
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property  in  the  Connecticut  Lakes  Headwaters  Tract.  The  bill  was 
drafted  in  case  the  current  sale  of  the  property  was  not  carried  out. 
Currently,  the  bill  is  no  longer  needed  because  the  sale  has  been  com- 
pleted. The  committee  requests  that  you  support  our  recommendation 
of  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  314,  relative  to  access  to  medical  records.  Insurance  Committee. 
Ought  to  pass,  Vote  4-0.  Senator  Cohen  for  the  committee. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
314  ought  to  pass  as  recommended  by  the  Senate  Insurance  Committee. 
The  committee  heard  testimony  that  medical  records  are  today  used  by 
a  variety  of  companies  for  multiple  reasons.  That  being  the  case,  it  is  only 
fair  that  individuals  whose  medical  records  are  used  by  these  companies, 
should  have  guaranteed  access  to  those  same  records.  Many  other  states 
have  similar  policies;  this  is  not  a  novel  idea.  This  is  good  pro  citizen,  pro 
consumer  legislation.  The  committee  voted  4-0  ought  to  pass.  I  ask  my 
colleagues  to  do  the  same.  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

SB  316,  relative  to  the  payment  of  salaried  employees.  Insurance  Com- 
mittee. Ought  to  pass,  Vote  3-0.  Senator  Martel  for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  316  ought  to  pass  as  recommended  by  the  Senate  Insurance  Com- 
mittee. This  bill  is  a  solution  to  a  problem  we  were  made  aware  of  in 
a  recent  committee  hearing.  Evidently,  a  loophole  in  current  law  allows 
salaried  employees  within  New  Hampshire  to  terminate  their  job  within 
a  few  hours  of  a  new  pay  period.  Doing  this  allows  the  employee  in 
question  to  draw  that  pay  period's  full  salary,  despite  the  fact  they  may 
have  only  worked  a  few  hours  of  that  same  period.  This  has  become  a 
problem  for  some  employees  in  the  state,  because  certain  employees 
have  taken  advantage  of  this  loophole  to  draw  thousands  of  unearned 
dollars  in  salary  after  they  left  a  job.  This  bill  will  close  this  loophole, 
allowing  the  employer  to  prorate  the  salary  owed  a  terminated  em- 
ployee, based  on  the  actual  work  hours  completed  in  a  pay  period.  The 
committee  voted  3-0  that  this  bill  ought  to  pass  and  I  ask  you  to  sup- 
port it.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  322-FN,  relative  to  payment  of  medical  benefits  costs  for  disabled 
group  II  members  of  the  retirement  system.  Insurance  Committee.  In- 
expedient to  legislate.  Vote  4-0.  Senator  Prescott  for  the  committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  The  committee  heard 
this  bill  and  the  prime  sponsor  has  asked  that  it  be  withdrawn.  They 
discovered  that  there  was  not  sufficient  funds  in  the  retirement  sys- 
tems special  account  to  cover  the  costs.  This  does  not  alleviate  the  is- 
sue of  having  medical  benefits  for  our  employees  of  the  retirement  sys- 
tem; however,  there  is  not  enough  money  to  pay  for  it,  and  they  asked  that 
it  be  withdrawn  and  we  obliged  and  it  is  rated  to  be  inexpedient  to  legis- 
late. It  was  voted  4-0,  I  believe.  I  ask  that  the  full  Senate  go  along  with 
that.  Thank  you,  Mr.  President. 


SENATE  JOURNAL  22  JANUARY  2004  63 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Prescott,  isn't  it 
true  that  we  passed  the  law  last  year  making  it  illegal  to  pass  this  bill 
because  there  isn't  enough  money  in  that  special  account? 

SENATOR  PRESCOTT:  Yes  it  is. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  would  like  to  state  that 
for  several  years,  I  have  been  voting  against  these  type  of  bills  that  were 
raiding  the  special  accounts  for  things  extending  benefits  and  doing  so 
forth.  My  reason  for  that  was  that  I  knew  that  someday  that  special  ac- 
count would  be  drawn  down  to  the  point  where  there  wouldn't  be  enough 
money  for  COLAS.  Now  yesterday,  I  believe,  the  committee  that  deals 
with  the  COLAS,  recommended  that  the  retirees  get  a  1  percent  COLA. 
I  believe  the  reason  that  they  get  a  1  percent  COLA  instead  of  2  or  3 
percent  that  they  might  have  otherwise  gotten,  is  because  over  the  last 
five  or  ten  years,  every  time  some  little  group  decided  that  they  wanted 
to  increase  the  benefits  for  some  part  of  the  retirement  structure,  they  did 
that  by  raiding  these  special  accounts.  I  have  been  against  that  from  the 
beginning.  The  proof  of  that  is  today  and  yesterday.  So  thank  you  for  in- 
expedient to  legislating  this  bill.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  329-FN,  relative  to  the  recovery  by  the  retirement  system  of  the 
overpayment  of  benefit  amounts.  Insurance  Committee.  Ought  to  pass. 
Vote  5-0.  Senator  Flanders  for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  This  is  a  situation  that  was  required  and  requested  by  the  re- 
tirement system.  In  the  past,  under  the  statutes,  if  checks  were  going 
out  to  a  household  and  the  receiver  of  the  check  died  and  the  widow  of 
the  family  kept  cashing  that  check,  there  was  nothing  that  we  could  do 
in  the  retirement  system  to  get  it  back.  What  this  does,  basically,  is  it 
gives  the  authority  to  the  retirement  system  if  someone  continues  to 
cash  that  retirement  check  after  remarried  or  death,  that  they  have  the 
right  and  the  authority  to  go  back  and  recover  that  money.  My  under- 
standing from  being  on  the  Retirement  Board,  there  may  be  tens  of  thou- 
sands of  dollars  out  there  of  people  who  continue  to  cash  the  check  and 
there  is  nothing  that  they  can  do  about  it.  So  I  urge  that  we  pass  this 
bill.  It  came  out  of  the  Insurance  as  5-0.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  330-FN,  relative  to  creditable  service  of  retirement  system  members 
reemployed  after  qualifying  military  service.  Insurance  Committee.  Ought 
to  pass.  Vote  5-0.  Senator  Flanders  for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  Basically  this  is  a  piece  of  legislation  that  mirrors  our  state  stat- 
ute to  the  federal  statute  concerning  military  people  coming  back  into 
the  retirement  system. 

Adopted. 

Referred  to  tlie  Finance  Committee  (Rule  #26). 

SB  390,  relative  to  liability  of  third  person  under  workers'  compensa- 
tion. Insurance  Committee.  Ought  to  pass  with  amendment.  Vote  4-0. 
Senator  Flanders  for  the  committee. 
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Insurance 
January  15,  2004 
2004-0109S 
01/05 

Amendment  to  SB  390 
Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  Workers'  Compensation;  Recovery  Against  Third  Person.  Amend  RSA 
281-A:13,  IV  to  read  as  follows: 

IV.  Whenever  there  is  a  recovery  against  a  third  person  under  para- 
graph I,  II,  or  III,  the  commissioner,  the  arbitrator,  or  the  superior  court, 
as  the  case  may  be,  shall  order  [such]  a  pro  rata  division  of  expenses  and 
costs  of  action,  including  attorneys'  fees,  between  the  employer  or  the 
employer's  insurance  carrier  and  the  employee  [as  justice  may  require] 
in  proportion  to  the  amount  each  recovers  from  the  third  person. 
Whenever  such  recovery  exceeds  the  amount  of  the  employer's  or 
employer's  insurance  carrier's  lien  at  the  time  of  such  recovery,  the 
employer  or  the  employer's  insurance  carrier  shall  he  entitled  to 
claim  credit  to  the  extent  of  such  excess  against  benefits  under  this 
chapter  which  may  become  payable  to  the  employee  in  the  future 
on  account  of  the  same  injury.  The  employer's  or  employer's  insur- 
ance carrier's  share  of  expenses,  costs,  and  attorneys'  fees  shall 
become  payable  when  the  credit  is  actually  taken  against  future 
benefits. 

3  Applicability.  Section  2  of  this  act  applies  to  any  recovery  against  a 
third  person  after  the  effective  date  of  this  act. 

4  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  FLANDERS:  Thank  you,  IVIr.  President,  and  members  of  the 
Senate.  This  one  is  not  going  to  be  as  easy.  This  is  a  very  difficult  thing 
to  explain  and  I  am  going  to  try  my  very  best.  This  is  something  that 
happens  in  the  insurance  industry  and  is  difficult  to  explain.  What  I  am 
going  to  do  is,  I  am  going  to  try  and  explain  the  case  that  brought  this 
legislation  to  be.  We  had  an  insurance  company,  a  person  got  hurt  and 
the  person  was  recovered  and  was  receiving  workers'  compensation. 
Through  the  investigation,  the  insurance  company  found  that  a  third 
party  was  responsible  for  this  injury.  Now  may  I  remind  you  that  once 
a  third  party  is  responsible  for  the  injury,  the  workers'  compensation 
carrier  shouldn't  be  responsible  for  anything  because  there  is  a  person 
out  there  that  caused  the  injury.  In  the  course  of  payments,  the  insur- 
ance company,  the  workers'  compensation  insurance  company,  ended  up 
settling  the  case  and  at  $542,000.  Now  remember,  the  workers'  compen- 
sation carrier,  paid  $542,000  for  an  injury  that  was  caused  by  someone 
else.  At  this  point,  a  third  party  claim  was  brought  and  a  settlement  was 
made  at  $1.2  million.  What  happened. ..what  usually  happened  in  the 
past,  prior  to  this  court  decision,  was  court  charges,  court  fees,  attorney 
fees,  were  pro-rated.  Some  judge,  I  don't  know  who  it  was,  some  judge 
decided  that  wasn't  the  way  that  we  were  going  to  do  it  anymore  even 
though  you  have  been  doing  it  since  day  one  of  workers'  compensation. 
This  judge  ruled  that  the  workers'  compensation  carrier  would  pay  100 
percent  of  the  court  cost.  Why?  They  didn't  cause  the  injury.  They  aren't 
at  fault  for  the  injury.  The  third  party  insurance  is  responsible.  So  the 
workers'  compensation  lien,  paid  $225,918.47  in  court  fees.  Why?  The 
workers'  compensation  carrier  paid  this.  After  that  was  all  done  and  we 
got  what  we  called  a  holiday,  which  is  probably  the  hardest  thing  to 
explain  in  insurance  that  there  is.  But  once  that  third  person  had  re- 
ceived his  payment  from  the  settlement,  any  entitlement  that  he  had 
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under  workers'  compensation,  had  to  come  out  of  that  settlement.  So 
therefore,  we  call  it  a  holiday  that  the  workers'  compensation  doesn't 
have  to  pay.  If,  over  the  course  of  time,  that  injured  person  can  prove 
they  used  all  of  that  money,  $425,000  then  the  workers'  compensation 
carrier  would  come  back  and  pay.  What  this  judge  said  was,  "we  don't 
care  whether  you  are  going  to  use  it  or  not".  They  were  ordered  to  pay 
one-third  attorney  fee  and  on  the  future  benefit,  which  they  may  never 
get.  Now  what  would  happen  in  a  normal  circumstances  is,  if  this  per- 
son outlived  the  holiday,  and  they  started  collecting  comp  again,  then 
the  attorney  fee  would  start  again.  But  why  on  earth  would  anybody  say 
that  you  have  to  pay  one-third  of  an  attorney  fee  on  something  that  you 
may  never  pay?  We  all  thought  this  was  wrong.  This  is  why  it  came 
though  the  committee  on  the  vote  that  it  did.  So  the  workers'  compen- 
sation carrier,  TAPE  CHANGE  $142,000  for  an  injury  that  was  some- 
body else's  fault,  when  this  judge  got  done  with  them,  they  received  back 
from  their  lien,  $84,000.  There  is  something  wrong  with  this  picture.  I 
ask  you  to  support  this  bill.  I  ask  you  to  support  it  and  get  it  back  to  the 
way  that  it  was.  The  insurance  company  is  not  saying  that  we  don't  want 
to  pay  They  are  saying  that  they  want  to  pay  their  fair  share.  They  want 
to  pro-rate  those  attorney  fees  with  the  other  companies.  The  company 
who  insured  the  person  who  caused  the  injury.  This  is  just  unfair.  It 
doesn't  work.  The  Labor  Department  says  it  is  not  fair.  The  Labor  De- 
partment says  that  we  have  to  go  back  to  the  way  that  we  were.  All  that 
we  ask  is  that  you  support  this  and  vote  this  through,  so  that  we  can 
go  back  to  doing  it  exactly  the  way  we  have  since  workers'  compensa- 
tion started.  I  am  going  to  close  by  saying:  Here  is  a  company  that  didn't 
cause  an  injury,  didn't  do  anything  wrong,  paid  over  half  a  million  dol- 
lars, and  when  they  got  done  paying  attorney  fees,  attorney  fees  and 
court  fees,  that  is  all  that  they  paid,  they  ended  up  with  $84,000.  I  ask 
you  to  support  this  bill.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Flanders, 
does  this  just  release  the  third  carrier  from  indemnity?  Is  that  what  the 
effect  of  the  bill  does  to  release  the  third  carrier  from  indemnity  on  a 
case  where  the  amount  has  been  recouped  by  a  third  party? 

SENATOR  FLANDERS:  It  would  go  back  TAPE  INAUDIBLE  attorney 
fees  be  pro-rated  between  the  two  companies. 

SENATOR  SAPARETO:  Okay.  Thank  you. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  have  had  a  hard  time 
understanding  this.  People  have  tried  to  explain  this  to  me  even  before 
we  got  into  session.  The  workers'  compensation  carrier  does  receive  some 
benefit  from  the  third  party  lawsuit  immediately  in  the  sense  that  the 
holiday  is  created.  Without  the  lawsuit,  there  would  be  no  holiday.  So 
my  question  is:  Would  this  law  allow  the  workers'  compensation  not  to 
pay  any  attorney  fee  up-front,  because  the  way  that  I  read  it,  they  would 
only  start  to  pay  it  as  the  holiday  takes  place?  Is  that  correct? 

SENATOR  FLANDERS:  Basically  once  the  settlement  is  done,  and  the 
holiday,  in  this  particular  case,  it  was  the  feeling  of  the  insurance  car- 
rier, that  the  holiday  would  never  be  used  because  maximum  medical 
had  been  received  and  then  achieved.  He  was  not  a  young  man.  He  had 
a  lot  of  medical  bills  to  reach  $232,000,  so  you  are  right,  you  would  not 
pay  anything  on  that  holiday.  That  is  the  money  over  and  above  every- 
thing, from  this  day  forward.  They  would  not  pay  any  attorney  fees  on 
that  until  that  was  used  up  and  then  they  started  going  back  to  the  comp 
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carrier  again  and  then  you  start  paying  attorney  fees  again.  But  only 
when  it  is  used,  which  insurance  carriers  should  not  be  forced  to  pay  an 
attorney  fee  on  something  that  may  never  happen.  On  a  holiday,  in  my 
thirty  some-odd  years  in  the  insurance  business,  and  the  last  twenty  of 
it,  strictly  workers'  comp,  I  only  saw  one  holiday  that  went  through  and 
came  back  to  us,  one.  But  this  one,  obviously,  was  a  big  one  and  it  is  more 
out  there  now.  So  my  point  is,  if  you  pay  one-third  on  a  holiday,  chances 
are,  you  are  never  going  to  reach  the  end. 

SENATOR  FOSTER:  I  guess  my  question  is:  The  carrier  gets  an  imme- 
diate benefit,  in  the  sense  that  the  holiday  takes  place,  they  don't  have 
to  pay  going  forward  because  somebody  else  is  paying  for  the  recovery. 
The  person  who  rightfully  should  pay  for  the  recovery,  as  you  point  out, 
is  now  paying  for  it,  the  person  who  caused  the  injury?  The  workers' 
comp  carrier  stops  making  payment.  The  amount  that  you  said  that  they 
paid,  would  stop.  So  there  is  a  benefit  that  kicks  into  place,  I  guess.  While 
I  think  this  was  a  harsh  result,  I  read  the  decision,  I  think  that  it  was 
a  harsh  result;  the  judge  took  a  very  extreme  view.  What  this  law  seems 
to  do  is  to  put  a  one-size  fits  all  kind  of  analysis  on  it  and  I  know  that 
there  are  other  states  that  do  different  things. 

SENATOR  FLANDERS:  All  that  we  are  doing  in  this  bill  is  to  put  it  back 
exactly  the  way  that  the  Labor  Department  has  been  interpreting  the 
law.  All  the  commissioners  before  this  commissioner,  this  commissioner, 
all  agree  that  this  statute  that  we  are  trying  to  pass,  puts  it  back  to 
where  it  was  before  where  everybody  was  happy  with  it  until  this  deci- 
sion came  down. 

SENATOR  FOSTER:  One  final  question  if  I  may?  The  attorney  fee 
that  we  are  talking  about,  that  the  workers'  comp  carrier  doesn't  have 
to  pay  —  what  is  going  to  happen  is,  the  person  who  is  injured  will 
actually  have  to  incur  that  fee,  won't  they?  They  won't  get  it  from 
their  recovery? 

SENATOR  FLANDERS:  There  may  never  be  a  fee  on  the  holiday,  un- 
less he  uses  it.  The  company  is  more  than  happy... they  realize  that  they 
have  to  pay  one-third  of  the  lump  sum.  The  20  percent.  They  realize  that 
they  have  to  pay  a  portion  of  the  fees.  They  are  not  trying  to  get  out  of 
paying  that.  But  there  is  no  earthly  reason,  no  earthly  reason  why  they 
should  pay  100  percent  of  the  court  charges. 

SENATOR  FOSTER:  If  I  may?  The  attorney  fee  that  is  earned,  is  earned 
from  the  third  party  lawsuit,  so  I  think  that  in  your  example,  there  was 
a  $1.5  recovery.  Let's  assume  that  there  was  a  33  percent  attorney  fee. 
That  $500,000  attorney  fee  is  earned  when  the  judgement  comes  in 
from  the  third-party  carrier.  That  is  going  to  be  paid  to  the  lawyer.  We 
are  talking  about,  I  think,  maybe,  correct  me  if  I  am  wrong,  is  the  in- 
jured person  is  going  to  be  paying  all  of  that  fee,  not  the  workers'  com- 
pensation carrier  until  or  unless  the  holiday  are  in  effect.  Is  that  right? 
I  mean,  in  affect,  the  lawyer  fee  that  we  are  talking  about  the  work- 
ers' compensation... 

SENATOR  FLANDERS:  The  way  we  want  it  to  work  is:  The  workers' 
compensation  carrier  pays  the  attorney  fees  on  their  piece  of  the  busi- 
ness. When  that  person  went  to  the  attorney,  they  agreed  to  pay  a  cer- 
tain percentage  of  the  settlement.  So  they  pay  that.  Then  there  should 
be  a  pro-rated  share  of  expenses.  That  is  the  first  gripe.  They  have  to 
pay  $225,000  of  expenses.  The  workers'  compensation  carrier  was  asked 
to  pay  100  percent  of  that.  Then  we  get  down  to  the  holiday.  Nobody 
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should  pay  anything  on  the  hoHday  until  it  is  used.  It  would  be  like  me 
going  over  to  the  Banks  and  say,  "I  am  going  to  pay  you  $250  a  week  to 
rent  this  car,  but  you  can't  have  it  until  the  year  2007." 

SENATOR  FOSTER:  I  guess  what  I  am  struggling  with  is  the  hoHday 
that  you  are  talking  about,  an  attorney  fee  being  paid.  Isn't  that  a  re- 
imbursement of  the  attorney  fee  that  was  paid  on  the  judgement? 

SENATOR  FLANDERS:  Never  has  been. 

SENATOR  FOSTER:  I  mean  it  is  not  an  additional  attorney  fee... 

SENATOR  FLANDERS:  I  guess  if  this  stays  the  way  it  is,  I  guess  you 
are  right,  but  it  never  has  been  in  the  past. 

SENATOR  FOSTER:  Thank  you. 

SENATOR  CLEGG:  Senator  Flanders,  if  I  understand  you  correctly,  what 
the  judge  ordered  was  the  insurance  company,  who  wasn't  the  responsible 
party,  would  get  money  back  from  the  responsible  party,  and  have  to  pay 
a  commission  to  an  attorney?  Is  that  what  was  happening? 

SENATOR  FLANDERS:  Basically  what  happened  in  the  past  is:  When 
you  lump  sum  a  case,  and  the  workers'  compensation  lump  sums  a  case, 
they  pay  20  percent  and  20  percent  of  that  goes  to  attorney  fees.  That 
would  be  the  end  of  it  if  there  wasn't  a  third  party.  They  settle  it  and 
go  home,  see  you  later  type.  Then  a  third  party  comes  in,  and  they  get 
a  settlement.  That  attorney  fee  has  already  been  paid  on  the  $472,000. 
Anew  settlement  comes  down.  At  this  point,  the  statute  says  that  the 
workers'  compensation  carrier  is  entitled  to  the  lien  back.  The  statute 
says  that.  In  other  words,  this  injured  person  lived  on  that  money,  used 
that  money  during  that  time  that  they  were  generating  their  suit  against 
the  third  party.  Now  you  can  have  all  of  your  money  back  because  here 
is  the  person  who  is  wrong.  Then  when  that  is  settled,  there  would 
be... because  the  rationale  of  that  is  that  the  attorney  who  is  represent- 
ing the  injured  party  will  tell  you  that  he  is  also  representing  the  in- 
surance carrier  because  I  am  getting  your  lien  back  for  you.  So  you  pay 
an  attorney  fee  for  that  again,  because  this  attorney  who  is  represent- 
ing the  injured  party,  says  that  he  is  representing  you  and  he  got  your 
lien  back  for  you,  so  you  are  paying  an  attorney  fee  there  also. 

SENATOR  CLEGG:  So  basically  what  you  are  saying  is  you  are  making 
it  fair  by  making  everybody  pay  their  fair  share  by  passing  this  bill? 

SENATOR  FLANDERS:  The  way  that  it  used  to  be. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  have  a  couple  of  ques- 
tions as  this  is  not  a  bill  which  has  gone  through  much  scrutiny  by  those 
who  aren't  on  the  Insurance  Committee,  so  you  are  helping  to  educate 
us.  I  am  wondering,  one  of  the  ways  of  looking  at  this  is  not  only  how 
does  this  affect  the  insurance  industry,  but  also  how  does  it  affect  work- 
ers? We  were  advised  that,  in  fact,  it  would  harm  some  of  the  intent  of 
the  protections  for  workers  under  workers'  compensation.  We  were  ad- 
vised that  it  requires  monies  which  workers'  compensation  has  paid  for 
vocational  rehabilitation  to  be  reimbursed  in  the  event  that  the  injured 
worker  recovers  from  a  negligent  third  party.  That  first  provision,  which 
is  vocational  rehabilitation,  is  aimed  at  getting  the  worker  back  into  the 
workforce  and  helping  them  to  recover  from  their  injuries  in  some  way 
that  returns  them  to  a  vocation  in  which  they  can  support  themselves 
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on.  There  are  concerns  that  under  this  bill  the  first  provision,  having  to 
do  with  vocational  rehabilitation,  would  require  the  injured  worker  to 
pay  for  benefits  which  he  or  she  has  not  actually  received.  There  are 
concerns  in  terms  of  its  effect  on  people  who  are  trying  to  get  back  into 
the  workforce.  The  injured  worker  has  no  control  over  who  the  insurance 
company  hires  nor  what  it  pays.  We  were  advised  that  there  might  be 
an  amendment  which  would  help  to  resolve  this,  I  don't  know  if  your 
committee  looked  at  that,  that  would  give  the  injured  worker  the  right 
to  chose  the  form  of  vocational  rehabilitation  that  might  help  them  re- 
turn to  a  meaningful  employment,  whether  it  be  a  vocational  consult- 
ant or  some  other  vocational  advisor,  that  that  person  would  be  one  of 
that  person's  choosing,  rather  than  having  the  industry  decide  or  hire 
a  vocational  consultant.  Those  were  some  amendments  which  we  were 
told  to  look  at,  but  we  have  not  heard  a  discussion  on.  I  wondered  if  your 
committee  had  looked  at  that  those  or  if  perhaps  we  could  have  more 
time  with  this  bill  to  look  at  those  by  putting  this  on  the  table  for  a  week 
and  having  those  discussions? 

SENATOR  FLANDERS:  In  my  opinion,  there  is  no  need  to  put  it  on  the 
table.  Every  question  that  you  have  asked  me  was  asked  by  the  same 
attorney  at  the  committee  and  every  one  of  those  was  answered.  I  will  try 
again  here  to  try  and  answer  the  same  as  we  did  to  the  attorney  who 
brought  up  in  the  Insurance  Committee.  Your  charges  that  the  rehab  is 
picked  by  the  insurance  company,  that  is  not  true.  All  rehab  in  New  Hamp- 
shire is  governed  and  controlled  by  the  Labor  Department.  Every  rehab 
person  that  does  business  in  the  state  of  New  Hampshire  has  to  be  ap- 
proved by  the  Labor  Department.  When  voc  rehab  comes  into  a  case,  it's 
usually  ordered  by  the  Labor  Department,  not  by  the  insurance  company, 
by  the  Labor  Department.  There  is  certain  triggers  in  the  law  that  when 
this  happens  and  that  happens,  you  have  to  have  voc  rehab.  If  you  want 
to  look  into  voc  rehab,  this  is  not  the  bill  to  do  it  in.  You  should  look  at 
why  and  when  the  whole  rehab  business,  there  is  a  lot  to  it.  It  is  not  as 
simple  as  just  taking  that  out.  But  it  is  not  picked  by  the  insurance  com- 
pany. We  have  hearings.  You  go  to  the  Labor  Board,  and  you  have  the 
counselor  there  and  your  hearings  up  there,  you  have  the  injured  person 
there,  you  have  the  insurance  carrier  there,  and  everybody  agrees  on  what 
is  going  to  be  done.  This  isn't  something  like  the  insurance  company  goes 
up  and  grabs  you  by  the  arm.  From  what  you  are  trying  to  tell  me  here, 
is  that  you  have  to  do  this.  That  is  not  so.  The  Labor  Department  is  in 
control  of  everything  that  happens  to  that  injured  person.  So  the  answer 
to  that  is  no.  There  is  no  need  to  wait. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Flanders,  maybe 
we  can  get  this  to  a  different  level  so  that  I  can  understand  it  a  little  bit 
better.  A  lump  sum  settlement,  $100.  Twenty  of  that  goes  to  a  lawyer  and 
$80  of  that  goes  to  the  employee.  The  third  party  subrogation  comes  in, 
and  they  find  $150  in  loss.  One-third  of  that  goes  to  the  lawyer. 

SENATOR  FLANDERS:  If  that  is  their  agreement. 

SENATOR  GATSAS:  Whatever  their  agreement.  I  am  trying  to  make  it 
simple.  So  that  would  be  $50. 

SENATOR  FLANDERS:  Yes. 

SENATOR  GATSAS:  And  $100  goes  back  to  the  insurance  company  on 
the  workers'  compensation? 

SENATOR  FLANDERS:  If  that  was  the  case,  yes. 
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SENATOR  GATSAS:  So  if  nothing  changed  in  the  deal,  the  insurance 
company  got  hold  of  their  $100,  the  lawyer  got  $20  from  the  first  settle- 
ment and  $50  from  the  second  settlement,  and  the  employee  only  still 
gets  his  $80. 

SENATOR  FLANDERS:  That  is  true  except  the  company  would  pay  one- 
third  of  the  $100  that  they  got  back  from  the  attorney  fees  to  the  attor- 
ney, because  the  attorney  will  say  that  I  collected  your  lien.  I  went  to 
court  and  got  your  lien  for  you. 

SENATOR  GATSAS:  What  happens  to  the  employee? 

SENATOR  FLANDERS:  In  that  particular  case,  nothing.  I  don't  know 
if  there  would  be. ..those  figures...!  mean  here  is  a  case  where  that  paid 
$425,000  which  would  probably  include  permanency,  weekly  benefits 
and  a  lump  sum  settlement  for  the  future  unable  to  work.  They  got  a 
$1.2  million. 

SENATOR  GATSAS:  So  you  are  saying  the  $100  that  is  recovered  by  the 
attorney  under  subrogation,  they  would  be  looking  for  one-third  of  the 
$100  that  they  recovered? 

SENATOR  FLANDERS:  Yes.  When  that  third  party  settlement  comes 
back,  it  is  split  two  ways.  The  lien  goes  back  to  the  workers'  comp  here 
and  this  goes  over  here  and  the  attorney  takes  one-third  of  this  and  the 
attorney  takes  one-third  of  this. 

SENATOR  GATSAS:  So  what  you  are  saying  is  that  this  legislation  pre- 
vents that  from  happening? 

SENATOR  FLANDERS:  No,  that  is  the  way  that  it  is  now.  I  am  trying 
to  prevent  it  from  being  one-third  of  the  future.  Maybe  you  might  get 
it,  you  might  not.  I  don't  know  whether  I  am  going  to  use  that  holiday 
or  not.  But  that  is  the  way  that  it  works  now.  Also,  the  court  costs  are 
paid  between  both  the  companies,  where  in  this  decision,  100  percent  of 
the  court  costs  are  paid  by  the  workers'  compensation  carrier. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  was  briefly  out  of  the 
room  when  the  executive  session  took  a  vote  on  this.  Had  I  been  there, 
it  would  have  been  4-1.  I  would  certainly  oppose  the  bill  as  it  is  now. 
Following  up  on  what  Senator  Larsen  was  talking  about,  what  is  differ- 
ent now,  with  regard  to  the  vocational  rehabilitation  is,  that  what  is  new 
and  different  is,  that  the  employee  now  has  to  pay  for  this  vocational 
consultant,  which  may  or  may  not  really  help  this  injured  person  get 
back  to  work.  Something  that  he  or  she  can  actually  do.  Something  that 
he  or  she  is  actually  trained  for.  So  the  injured  worker  has  no  control 
even  though  he  or  she,  under  this,  would  now  have  to  pay  for  that.  It 
just  seems  to  me,  that  at  the  very  least,  we  ought  to  take  some  time  to 
consider  an  amendment  so  that  if  that  injured  person  has  to  pay  for  it, 
that  he  or  she  ought  to  be  able  to  have  the  right  to  participate  in  the 
decision  about  which  vocational  consultant  or  vocational  rehabilitation 
is  going  to  be  most  beneficial  to  that  worker.  Because  we  heard  infor- 
mation that  the  vocational  consultants  may  not  really  be  helping  the 
worker  get  back  to  work.  So  if  we  are  going  to  require  that  this  person 
pay  for  it,  let  this  person  participate  in  the  decision  making  as  to  what 
is  really  going  to  help  him  or  her.  We  have  to  make  sure  that  this  is  a 
real  benefit  to  the  worker.  So  I  would  certainly  oppose  the  bill  as  it  is 
right  now.  I  think  that  it  needs  a  little  bit  of  work  at  the  very  least. 
Thank  you,  Mr.  President. 
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SENATOR  FLANDERS:  Thank  you,  Mr.  President.  I  would  just  like  to 
answer  that  if  I  may  for  perhaps  half  a  minute.  In  this  particular  case, 
I  am  sure  that  this  injured  person  and  their  attorney... and  I  can  guar- 
antee you  that,  if  this  rehab  counselor  was  assigned,  and  that  attor- 
ney didn't  like,  it  wouldn't  happen.  A  call  to  the  Labor  Department  and 
that  would  be  the  end  of  it.  When  you  and  Senator  Larsen  are  saying 
that  these  things  are  forced  on  them,  that  is  not  so.  I  have  heard  case 
after  case  where  I  may  have  picked  an  authorized  rehab  person,  they 
go  out,  the  person  says,  "I  can't  work  for  them,  I  don't  get  along  well." 
You  change  it.  So  what  you  are  charging  is  not  particularly  so.  I  have 
done  it  time  after  time.  All  the  things  a  person  has  to  do  in  this  state 
is  to  ring  the  telephone  and  call  the  Labor  Department  and  they  have 
a  hearing.  They  can  talk  about  anything  they  want  to  at  that  hearing, 
"I  don't  like  the  counselor,  I  don't  like  what  he  is  doing,  I  don't  like  this 
and  I  don't  like  that."  But  remember,  that  all  rehab  in  this  state  is 
governed  by  the  Labor  Department.  If  you  are  going  to  make  by  stat- 
ute the  insurance  companies  to  use  it,  then  that  is  what  is  happening 
right  now.  Thank  you,  Mr.  President. 

MOTION  TO  TABLE 

Senator  Larsen  moved  to  have  SB  390  Laid  on  the  table. 

Question  is  on  the  motion  to  lay  on  the  table. 

Motion  failed. 

Question  is  on  the  adoption  of  the  committee  amendment. 

Senator  Larsen  requested  a  roll  call. 

Senator  Larsen  withdrew  her  motion  for  a  roll  call. 

Amendment  adopted. 

Question  is  on  the  motion  of  ought  to  pass  as  amended. 

A  roll  call  was  requested  by  Senator  Larsen. 

Seconded  by  Senator  Cohen. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney, 
Boyce,  Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn, 
Clegg,  Gatsas,  Barnes,  Martel,  Sapareto,  Morse,  Prescott. 

The  following  Senators  voted  No:  Below,  Foster,  Larsen, 
D'Allesandro,  Estabrook,  Cohen. 

Yeas:  17  -  Nays:  6 

Adopted. 

Ordered  to  third  reading. 

SB  395,  relative  to  wireless  communications  equipment  insurance.  In- 
surance Committee.  Inexpedient  to  legislate,  Vote  4-0.  Senator  Martel 
for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
395  be  voted  inexpedient  to  legislate  as  recommended  by  the  Insurance 
Committee.  Senator  Clegg,  the  prime  sponsor  of  the  bill,  requested  that 
this  bill  be  withdrawn.  As  always,  the  committee  was  happy  to  oblige. 
Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  just  want  to  clarify  that 
I  don't  try  to  kill  my  own  bills.  We  thought  that  we  had  a  problem.  The 


SENATE  JOURNAL  22  JANUARY  2004  71 

Insurance  Commissioner  found  statute  that  made  this  bill  unnecessary 
so  that  wireless  phone  carriers  can  continue  to  sell  repair  insurance  on 
cell  phones  when  you  pick  them  up.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

HB  829,  relative  to  ward  boundaries  in  Manchester  and  Nashua  to  be 
used  in  state  elections.  Internal  Affairs  Committee.  Ought  to  pass  with 
amendment,  Vote  2-0.  Senator  Boyce  for  the  committee. 

Internal  Affairs 
January  13,  2004 
2004-0068S 
03/01 

Amendment  to  HB  829 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  ward  boundaries  in  Manchester  to  be  used  in  state 
elections. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Manchester;  Ward  Boundaries.  For  purposes  of  elections  for  state 
senator  and  state  representative  conducted  after  the  effective  date  of  this 
act  in  districts  established  by  the  supreme  court  in  Below  v.  Gardner. 
No.  2002-0243  (June  24,  2002)  and  Burling  v.  Chandler.  No.  2002-0210 
(July  26,  2002),  ward  boundaries  for  senate  and  representative  districts 
in  Manchester  shall  be  the  ward  boundaries  established  by  the  city  of 
Manchester  in  its  charter. 

2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 
2004-0068S 

AMENDED  ANALYSIS 

This  bill  requires  that  state  senate  and  representative  elections  in 
Manchester  be  conducted  in  accordance  with  the  ward  lines  established 
in  its  city  charter. 

MOTION  TO  TABLE 

Senator  Boyce  moved  to  have  HB  829  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

HB  829,  relative  to  ward  boundaries  in  Manchester  and  Nashua  to  be 
used  in  state  elections. 

SB  325-FN-L,  relative  to  penalties  for  a  false  report  to  a  law  enforcement 
officer.  Judiciary  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Clegg  for 
the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  325 
ought  to  pass.  Senate  Bill  325  is  relative  to  the  penalties  for  a  false  re- 
port to  a  law  enforcement  officer  and  raises  the  penalty  up  to  a  Class  B 
felony.  It  is  the  policy  of  this  legislature  that  intentionally  lying  to  a  law 
enforcement  officer  should  be  punished.  Because  plea  agreements  are 
made  and  deals  are  struck,  this  stronger  language  is  needed  in  statute. 
There  is  still  the  ability  for  law  enforcement  to  lower  the  penalty.  The 
Judiciary  Committee  recommends  that  this  legislation  be  adopted  and 
asks  for  your  support.  Thank  you,  Mr.  President. 


72  SENATE  JOURNAL  22  JANUARY  2004 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  am  looking  at  the  lan- 
guage on  false  reports  and  looking  on  lines  five  and  six  and  it  states  that 
"no  person  shall  knowingly  give  or  cause  to  give  false  information  to 
any  law  enforcement  officer  with  the  purpose  of  inducing  such  officer 
to  believe  that  another  has  committed  an  offense."  So  that  is  one  of  the 
ways  that  you  might  be  convicted  of  a  Class  B  Felony.  I  am  wondering 
the  consequence  that  appears  to  give,  even  the  consequence  of  a  Class 
B  Felony  to  someone  who  was  stopped  by  an  officer  for  two  people  throw- 
ing snowballs  on  the  side  of  the  road?  It  doesn't  say  what  type  of  an 
offense  in  fact,  but  it  says  that  if  you  charge  that  the  guy  next  to  you 
threw  the  snowball,  you  didn't,  that  is  an  offense,  in  and  of  itself,  guilty 
of  a  Class  B  Felony.  What  are  the  safeguards  to  prevent  that  kind  of 
broad  language  from  being  perhaps  having  an  unfortunate  consequence? 

SENATOR  CLEGG:  I  think  that  the  only  safeguard  that  we  have  with 
any  of  our  laws  is  common  sense.  I  don't  think  that  there  is  a  police  of- 
ficer in  the  state  of  New  Hampshire  who  would  arrest  somebody  on  a 
Class  B  Felony  for  throwing  a  snowball.  The  intent  and  the  work  that 
was  done  on  this  legislation  and  the  testimony  we  heard  was  typically 
someone  accuses  another  of  a  crime  more  serious.  They  say,  "well  that 
person  assaulted  me."  The  accused  goes  through  a  whole  series,  only  to 
find  out  that  the  accusation  was  false.  The  person  who  made  the  accusa- 
tion currently  gets  a  slap  on  the  wrist.  The  thought  was  that  this  would 
allow  law  enforcement  to  charge  those  who  attempt  to  make  false  accu- 
sations with  a  penalty  that  would  be  equal  to  some  of  the  falsely  accused, 
but  would  have  had  to  serve  had  they  been  convicted. 

SENATOR  LARSEN:  I  understand  that  and  I  agree  with  the  concept  to 
help  law  enforcement  and  protect  perhaps  other  victims  from  false  infor- 
mation, but  I  am  concerned  that  the  language,  in  fact,  doesn't  define  under 
what  circumstances  false  information  is  given.  It  doesn't  set  a  level  of 
crime  that  gives  some  guidance  to  the  courts.  It  makes  me  uncomfortable 
in  its  broadness.  I  wondered  if  your  committee  had  discussed  that  section 
and  looked  at  the  possibilities  that  it  could  perhaps  be  more  defined  in 
terms  of  giving  false  information  for  a  level  of  accusation  of  crime? 

SENATOR  CLEGG:  I  can  tell  you  that  we  did  and  that  we  actually  dis- 
cussed the  snowball  question,  only  we  were  talking  about  a  snowball 
fight  at  UNH  campus  at  the  time.  The  law  641  doesn't  cover  those  types 
of  minor  offenses.  But  again,  we  couldn't  list  every  offense  that  could 
possibly  be  brought  in  because  then  we  would  have  to  reprint  all  of  the 
laws.  The  only  way  that  our  laws  work  is  when  enforcement  uses  com- 
mon sense.  I  don't  think  that  someone  who  spit  on  the  sidewalk  and  said, 
"no,  I  didn't."  is  going  to  be  charged  with  a  Class  B  Felony.  I  think  that 
if  you  look  at  what  this  was  intended  to  do,  and  what  law  enforcement 
would  use  it  for  is  they  will  use  it  appropriately. 

SENATOR  LARSEN:  Thanks. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  This  is  my  bill  and  when 
I  sent  to  bill  drafting,  my  request  of  them  was  we  put  in  a  bill  that  will 
make  it  so  that  the  penalty  equals  the  crime.  The  penalty  should  fit  the 
crime.  What  I  wanted  was,  if  someone  falsely  accuses  someone  else  of  a 
felony,  they  should  face  a  felony  themselves.  In  other  words,  if  they  are 
saying  that  Joe  Smith  tried  to  murder  me,  when  that  was  not  the  case. 
They  went  and  beat  themselves  up  with  a  brick  or  something  and  said, 
"Look  what  Joe  Smith  did  to  me?  He  is  terrible."  When  in  fact,  it  was 
not  true.  Then  that  person  should  face  at  least  the  penalty  that  the  per- 
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son  that  they  accused  would  have  faced.  So  if  Joe  Smith  was  facing  a 
penalty  of  felony.. .a  felony  case  for  that,  I  felt  that  they,  the  accuser,  the 
false  accuser,  should  face  the  same  penalty  as  they  tried  to  impose  on 
the  person  that  they  falsely  accused.  The  difficulties  with  that  are  as  was 
mentioned,  we  would  have  to  make  this  about... it  would  look  like  a  fed- 
eral statute  if  we  did  that.  It  would  go  on  for  pages  and  pages  and  pages, 
talking  about  if  this  was  the  crime,  then  this  would  be  the  penalty.  It 
got  very  difficult,  so  we  settled  on  this,  that  it  would  raise  that  bar  so 
that  at  least  there  was  a  potential  of  somebody  being  convicted  of  a  felony 
for  having  made  these  false  accusations.  As  was  said  before,  I  don't  be- 
lieve that  any  police  officer  or  prosecutor  is  going  to  take  a  case  forward 
where  somebody  says  "he  threw  the  snowball,  I  didn't."  and  charge  him 
with  a  felony  for  that.  They  would  take  the  case  of  something  else.  And 
the  defense  attorney,  once  there  was  one  involved,  would  also  find  some 
other.,  some  where  else  in  the  RSA's  something  else  that  they  could  get 
substituted  as  a  plea  bargain.  So  it  is. ..I  don't  have  any  fear  that  some- 
body is  going  to  get  a  felony  conviction  for  having  thrown  a  snowball. 
Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  For  the  record,  I 
feel  that  I  just  need  to  ask  about  a  different  type  of  situation  in  which 
someone  might  come  forward  with  an  accusation  and  the  case  goes  to 
court,  and  there  is  a  failure  to  convict.  Would  a  failure  to  convict  con- 
stitute evidence  of  a  false  report?  I  am  thinking  of  the  situation  much 
more  serious  than  a  snowball  fight,  but  in  a  situation,  for  instance,  in 
which  a  woman  pursues  a  rape  charge.  When  it  gets  to  the  court,  there 
isn't  enough  evidence  and  they  decide  to  not  convict.  Now  is  the  fact  that 
that  defendant... they  have  failed  to  convict  him,  would  that  in  any  way 
provide  evidence  that  this  was  a  false  report  or  would  that  be  something 
that  would  need  to  be  proven  on  a  totally  different  level? 

SENATOR  BOYCE:  That  point  is,  they  would  have  to  be  themselves  con- 
victed. They  would  have  their  day  in  court.  Their  day  in  court  would  be 
to  prove  that  they  did  not  falsely  accuse.  The  fact  that  the  other  person 
was  not  convicted  is  not  prima  facia  evidence  that  they  falsely  accused. 
So  it  is  a  difference  between  not  guilty  and  innocent.  There  are  two  dif- 
ferent things  there.  You  can  be  guilty  of  something  but  found  not  guilty. 
You  can  be  innocent  of  something  and  hopefully  found  not  guilty.  But 
there  are  differences  there.  The  difference  is  that  the  accuser  would  have 
their  day  in  court  just  like  the  accused  had  their  day  in  court.  So  it  gives 
fairness  on  both  sides.  If  someone  is  accused  of  making  a  false  accusa- 
tion, they  would  have  their  day  in  court.  They  would  be  entitled  to  a  trial 
just  like  the  person  that  they  accused,  if  it  went  that  far.  Most  cases,  like 
you  say  a  rape  charge,  there  usually  is  if  that  there  is  not  enough  evi- 
dence to  convict.  It  doesn't  mean  that  the  offense  may  not  have  actually 
happened,  but  there  would  not  be. ..they  would  not  be  able  to  use  that 
as  evidence  against  the  accuser.  The  evidence  against  the  accuser  would 
be  their  statements  to  the  police  that  could  be  then  found  to  be  not  fac- 
tually true.  That  would  be  the  case  not  the  fact  that  the  other  person 
was  found  not  guilty. 

SENATOR  ESTABROOK:  Thank  you. 

Recess. 

Out  of  recess. 

Adopted. 

Ordered  to  third  reading. 
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SB  339-FN,  relative  to  the  involuntary  commitment  of  certain  persons 
found  not  competent  to  stand  trial  for  certain  criminal  offenses.  Judiciary 
Committee.  Ought  to  pass,  Vote  4-0.  Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
339-FN  ought  to  pass.  The  incident  that  gave  rise  to  this  legislation  was 
a  situation  where  a  man  admitted  having  sexually  abused  two  children. 
I  would  like  to  say,  Mr.  President,  that  this  session  of  the  legislature  has 
been  one  which  quietly  has  had  an  earmark.  That  is  progress  for  victims 
rights  in  the  state  of  New  Hampshire.  When  you  have  a  crime  commit- 
ted, you  have  a  perpetrator  who,  of  course,  has  rights.  And  you  have  so- 
ciety, if  that  perpetrator  is  found  guilty,  which  is  owed  a  debt.  We  under- 
stand that.  But  there  is  a  third  party  in  this,  which  is  the  victim.  We  have 
passed  a  number  of  bills  this  year  which  have  amplified  the  fact  that  that 
victim  has  rights  as  well.  This  bill. ..I  would  like  to  read  a  few  paragraphs, 
excerpts  if  you  will,  from  a  letter  which  I  received  which  will  inform  the 
Senators  on  exactly  what  this  bill  is  about.  "Dear  Andy:  In  2001,  two  of 
my  children  fell  victim  to  a  pedophile  in  New  Hampshire.  As  you  can 
imagine,  our  children  and  our  family  were  devastated.  When  my  10-year- 
old  daughter  tearfully  told  me  what  had  happened,  she  said,  "There 
should  be  a  law  against  that".  I  assured  her  that  there  are  laws  and  our 
justice  system  would  see  to  it  that  the  perpetrator  would  answer  for  his 
crime.  I  was  wrong.  The  perpetrator,  who  was  17  years  old  and  mentally 
challenged,  was  found  not  competent  to  stand  trial.  He  did  not  meet  the 
criteria  for  involuntary  admission  to  a  state  psychiatric  facility,  and  the 
court  would  not  hear  the  case  because  of  these  underlying  competency 
issues.  He  left  the  New  Hampshire  justice  system  with  no  conviction, 
hearing  or  trial,  no  punishment  and  no  requirement  for  treatment.  He  will 
not  be  on  the  "Megan's  Law"  list.  This  person,  who  confessed  to  multiple 
counts  of  aggravated  felonious  sexual  assault,  presently  lives  in  a  house 
frequently  filled  with  small  children  because  there  is  no  legal  reasons  that 
he  can't.  In  speaking  with  the  guardian  ad  litem,  the  county  attorney  and 
the  victim  witness  advocate,  I  found  that  our  case  is  not  unique."  I  will 
move  on  now.  "In  the  case  of  a  person  with  competency  issues,  it  may  be 
that  they  need  treatment  rather  than  punishment,  but  a  judge  needs  to 
make  that  decision."  Our  committee,  unanimously  agreed.  In  a  situation 
such  as  this,  for  some  of  the  most  heinous  crimes,  a  person  needs  to  come 
before  a  judge  and  decide  if  it  is  appropriate  that  an  involuntary  commit- 
ment be  imposed.  That  is  what  339  is  about.  I  ask  the  Senate's  support. 
Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  360,  requiring  written  notification  concerning  certain  offenders 
against  children.  Judiciary  Committee.  Ought  to  pass.  Vote  5-0.  Sena- 
tor Foster  for  the  committee. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  360 
ought  to  pass.  This  bill  allows,  but  does  not  require,  a  municipality  to 
adopt  an  ordinance  that  would  require  the  notification  of  neighbors  if 
someone  whose  name  appears  on  the  list  compiled  under  RSA  651-B:7, 
II,  to  the  sexual  offender  list,  moves  into  the  neighborhood.  Currently 
those  names  appear  in  the  states  maintained  website,  but  only  if  you 
check  that  website  would  you  know  about  it.  Testimony  at  the  public 
hearing  stated  that  parents  cannot  protect  their  children  if  they  do  not 
know  that  these  dangers  exist  in  their  neighborhoods.  This  bill  allows 
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a  local  option,  but  would  not  require  the  community  to  do  so.  Instead,  they 
would  have  the  option  to  go  to  the  town  or  the  city  if  the  city  wants  to 
adopt  such  an  ordinance  they  could  do  it.  They  also  would  be  able  to  find 
what  the  appropriate  scope  of  that  notification  is  in  their  community.  The 
Judiciary  Committee  recommends  that  this  legislation  be  adopted  and 
asks  for  your  support.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  415-FN,  continuing  and  expanding  to  all  counties  the  Grafton  county 
court  pilot  project  relative  to  abuse  and  neglect  hearings.  Judiciary  Com- 
mittee. Ought  to  pass,  Vote  5-0.  Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  I  move  Senate  Bill  415-FN  ought  to  pass.  This  bill  continues  and 
expands  to  all  counties  the  Grafton  County  Court  Pilot  Project  which 
opens  abuse  and  neglect  hearings  to  the  public.  This  legislation  was  filed 
at  the  request  of  the  Oversight  Committee  that  has  been  involved  with 
the  Grafton  County  Pilot  Project.  During  the  course  of  their  oversight, 
there  have  been  no  problems  whatsoever  and  no  reports  of  negative 
occurrences.  The  experience  and  testimony  before  the  Oversight  Com- 
mittee by  DCYF,  CASA,  Guardians  Ad  Litem  and  others  involved  with 
these  hearings,  has  been  very  positive.  When  the  pilot  was  originally 
established,  the  judges  in  these  cases  were  supportive  because  of  the 
provisions  of  RSA  169-C  that  protects  children,  also  provides  the  per- 
petrators with  secrecy.  In  actual  practice,  the  children  are  very  rarely 
present  at  these  hearings.  The  hearings  generally  involve  what  those 
accused  of  abuse  and  neglect  are  doing  to  address  the  situations.  In  all 
matters,  the  judge  always  has  the  ability  to  close  the  hearing.  Any  party 
to  the  proceeding  can  also  ask  that  the  hearing  be  closed.  Additionally, 
schedules  for  these  cases  are  not  publicly  noticed  so  it  is  not  easy  to  find 
out  when  a  hearing  is  happening  or  who  are  the  involved  parties.  These 
cases  are  not  at  all  like  trials  and  other  matters  before  some  courts 
where  members  of  the  public  can  just  walk  in  and  listen.  The  provisions 
of  Senate  Bill  415,  like  its  predecessor  Senate  Bill  124,  is  a  vital  step  in 
opening  up  these  previously  secret  proceedings.  While  a  FN  has  been 
attached  to  the  legislation,  testimony  before  the  Oversight  Committee 
indicated  that  the  only  cost  was  for  photocopying  the  protocol  involved 
with  the  new  procedure.  The  Judiciary  Committee  recommends  ought 
to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  521-FN,  increasing  the  penalty  for  identity  fraud.  Judiciary  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Sapareto  for 
the  committee. 

Senate  Judiciary 
January  15,  2004 
2004-0113S 
05/03 

Amendment  to  SB  521-FN 
Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
521-FN  ought  to  pass  with  amendment.  I  have  also  been  a  victim  of 
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identify  theft  so  I  think  this  is  entirely  appropriate.  The  provisions  of 
Senate  Bill  521  increase  the  penalty  for  identify  fraud  to  a  Class  A  felony 
in  all  cases.  Identify  theft  occurs  once  every  79  seconds  in  this  country, 
with  9.9  million  cases  last  year  alone  at  a  cost  to  the  victims  of  over  $5 
billion.  This  is  the  fastest  growing  crime  in  our  nation.  The  Attorney 
General's  office  testified  in  support  and  noted  that  the  provisions  of  this 
statute  clearly  recognized  that  identity  theft  fraud  is  a  crime  regard- 
less of  the  monetary  value  involved.  The  committee  amendment  merely 
makes  the  provisions  effective  upon  passage.  The  Judiciary  Commit- 
tee recommends  that  this  legislation  be  adopted  and  asks  your  support. 
Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  thank  the  Ju- 
diciary Committee  for  this  positive  vote.  Identity  fraud  is  fact  one  of  the 
fastest  growing  crimes  in  the  nation,  and  in  fact,  in  New  Hampshire.  In 
the  last  year  there  were  952  complaints.  Clearly  it  is  a  violation  of  a 
persons  privacy  and  has  long  term  consequences,  least  of  which  is  the 
average  victim  spends  600  hours  trying  to  resolve  their  identity  theft 
problems  to  be  able  to  restore  themselves  to  some  semblance  of  credibil- 
ity. This  kind  of  stealing  of  personal  information,  in  fact,  has  long  term 
consequences  for  people.  I  am  happy  that  the  state  of  New  Hampshire, 
and  hopefully  the  House  will  concur,  in  moving  to  recognize  the  serious- 
ness of  identity  fraud  in  this  electronic  age.  I  thank  the  committee  for 
their  work  and  urge  ought  to  pass  with  amendment  as  well.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  126-FN-A,  exempting  certain  transfers  of  title  from  the  real  estate 
transfer  tax.  Public  Affairs  Committee.  Ought  to  pass.  Vote  5-0.  Sena- 
tor Larsen  for  the  committee. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  126 
ought  to  pass.  The  bill  exempts  any  transfers  of  title  between  spouses 
and  certain  transfers  of  the  title  which  result  from  simple  legal  changes 
in  the  form  of  ownership  under  the  real  estate  transfer  tax.  This  might 
be  a  new  form  of  eliminating  a  marriage  penalty,  in  fact.  In  essence,  this 
bill  clarifies  that  the  state  will  not  tax  people  twice  for  the  ownership 
of  the  same  piece  of  real  estate.  The  original  intent  of  the  real  estate 
transfer  tax  was  to  tax  the  transfer  of  ownership  between  two  different 
parties,  not  spouses.  Unfortunately,  when  we  were  working  on  the  edu- 
cation funding  bill,  we  eliminated  former  protections  that  had  existed 
in  law,  and  it  resulted  in  husbands  and  wives  being  inadvertently  taxed 
and  penalized  for  transferring  titles  between  one  another,  changing  their 
legal  status  into  what  is  know  as  an  LLC.  Because  we  did  not  clarify 
it  in  law,  these  couples  have  been  paying  taxes,  both  at  the  time  of 
their  purchase  of  their  property  and  then  again  when  the  transfer 
into  a  new  legal  status  occurs.  The  reinstatement  of  the  exemption 
in  Senate  Bill  126  will  help  advance  fairness  and  do  what  the  legis- 
lature had  intended  to  do,  we  believe.  The  Public  Affairs  Committee 
unanimously  voted  Senate  Bill  126  ought  to  pass  and  asks  for  your 
support.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  just  have  a  question. 
Did  you... does  this  prevent  it  from  being  abused?  My  concern  is  on  line 


SENATE  JOURNAL  22  JANUARY  2004  77 

23  and  24.  It  exempts  a  beneficial  interest  in  a  trust.  So  if  somebody  sets 
up  a  trust,  usually  they  set  it  up  so  to  make  it  so  that  they  can  transfer 
it  to  their  heirs  without  having  to  actually  transfer  it  later  on.  They  put 
it  in  a  trust.  They  continue  to  own  their  interest  in  the  trust  until  they 
die.  When  they  die  it  becomes  the  other  people  in  the  trust.  But  what 
would  prevent  somebody,  and  I  know  that  people  will  go  to  long  distances 
to  try  and  evade  this  tax.  I  know  that  there  are  home  builders  who  will 
buy  a  piece  of  land,  subdivide  it  and  they  will  sell  off  the  individual  lot, 
to  the  person  before  they  build  the  house,  in  order  to  pay  the  transfer 
on  the  lot  and  not  on  the  value  of  the  house  that  they  have  built.  So  I 
know  that  they  will  go  to  long  extents  to  do  that,  but  what  would  pre- 
vent somebody  from  saying,  "I  want  to  sell  you  my  house.  So  we  form  a 
beneficial  trust,  put  the  house  into  the  trust,  you  and  I  are  owners  of  that 
trust,  then  we  dissolve  the  trust,  and  then  you  own  the  house."  The  trans- 
fer happens  without  a  transfer  in  that  case.  There  is  no  tax  paid.  What 
would  prevent  somebody  from  selling  a  $500,000  property  by  doing  that? 
Did  you,  does  that  prevent  it  in  here? 

SENATOR  LARSEN:  The  intent  was  to  only  discuss  transfer  between 
spouses.  Since  you  and  I  are  not  married,  I  don't  think  we  would  be  able 
to  accomplish  this. 

SENATOR  BOYCE:  I  agree.  My  wife  is  still  on  the  other  side  of  the  wall. 
I  agree  that  the  first  part  of  section  one  of  this  bill,  does  that.  But  the 
second  section,  which  appears  to  be  all  new,  or  at  least  changes. ..adds 
some  new  paragraphs.  My  concern  is  that  that  doesn't  all  apply  to  spouses. 
That  applies  to  a  transfer  when  it  is  a  corporation  and  the  corporation 
changes  its  name.  That  is  not  a  transfer.  If  they  change  from,  I  guess,  a 
sole  proprietorship  to  a  corporation  that  wouldn't  be  a  transfer?  Those 
things...  and  then  you  get  to  this  last  one,  a  beneficial  interest  in  a  trust. 
I  don't  understand  trust  law  enough  to  know  whether  or  not  that  is  pre- 
vented. There  may  be  something  else  somewhere,  that  prevents  that 
from  happening  but  I  can  imagine  that  there  are  people  out  there  with 
a  half  a  million  dollar  house  that  would  like  to  evade  this  tax,  and  that 
is  possibly  one  way  to  do  it. 

SENATOR  LARSEN:  My  response  would  be  that  it  is  an  area  which  the 
committee,  I  don't  recall  discussing  that  particular  line.  This  was  re- 
viewed and  we  did  bring  in  an  attorney  who  deals  with  this  issue  regu- 
larly but  he  was  very  much  an  advocate  of  changes  for  his  clients  as  well 
as  married  persons  in  New  Hampshire.  The  bill  is  going  to  Finance  and 
certainly  the  Finance  Committee  is  known  for  keeping  an  eye  on  such 
things  where  great  amounts  of  money  might  be  lost  if  we  made  a  mis- 
take. So  I  would  urge  the  Finance  Committee  to  look  at  that  language 
on  beneficial  trusts  on  line  23.  Then  we  will  have  some  answers  perhaps. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  just  wanted  to 
make  a  point  if  I  could.  On  line  25,  the  effective  date  of  this  bill  is  July  1, 
2003.  So  that  would  have  to  be  changed.  We  don't  do  retroactive  legisla- 
tion. That  would  have  to  be  changed.  I  think  that  could  be  changed  in 
Finance.  I  don't  see  an  amendment  in  the  calendar.  Thank  you,  Mr.  Presi- 
dent. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  To  address  Senator 
Boyce's  questions.  In  the  case  of... this  is  mostly  used  as  a  tool  in  finan- 
cial planning  to  avoid  probate  court.  It  is  part  of  the  common  financial 
planning  tool.  The  circumstance  that  you  described,  where  you  are  now 
going  to  create  a  separate  trust,  number  one  is,  you  now.. .any  encum- 
brances upon  that  property  would  now  list  you,  the  former  seller,  as  an 


78  SENATE  JOURNAL  22  JANUARY  2004 

indentured  in  that  case,  so  that  is  one  reason  why  that  could  probably 
never  occur.  If  you  took  out  a  mortgage  on  that  property,  then  you  are 
all  liable.  I  don't  know  anyone  who  is  selling  a  property  that  would  be 
willing  to  maintain  liability  unless  there  is  another  aspect  of  it.  The  other 
problem  is  that  you  know  retain  a  liability.  You  have  not  completed  a  sale 
of  that  property,  you  still  have  a  remaining  interest  for  it  if  you  are  a 
trustee.  So  you  are  almost  negating  the  purpose  for  it.  So  this  bill  sim- 
ply avoids  double  taxation.  Number  one:  Because  any  spouse,  on  a  fed- 
eral level,  even  with  the  state  taxes,  are  exempt.  You  could  pass  a  bil- 
lion dollars  between  spouses  without  any  federal  tax.  The  purpose  of  the 
legislation  is  the  same  thing.  Now  there  is  no... when  you  have  substan- 
tially the  same  ownership  arrangement  involved,  merely  the  name  change 
has  occurred,  then  there  should  be  no  tax.  You  have  not  transferred  the 
property.  What  you  have  done  by  placing  this  in  an  LLC,  Family  Lim- 
ited Partnership  or  an  inter  vivos  Living  Trust,  you  have  now  created  a 
means  of  bypassing  probate  because  you  have  provided  instructions  for 
the  disposition  of  that  property.  This  bill  does  one  thing  by  avoiding  the 
double  taxation.  The  other  thing  that  it  does  too  is  that  many  people 
place  their  properties  in  trusts,  again  for  the  purpose  of  financial  plan- 
ning. Now  when  mortgage  companies  have  mortgages  on  these  proper- 
ties, they  usually  have  been  reluctant  to  recognize  a  homestead  exemp- 
tion existing  or  allowing  a  transfer  of  that  property  with  a  mortgage.  In 
other  words,  the  mortgage  has  Mr.  and  Mrs.  Smith  on  it,  and  you  now 
create  a  trust.  Some  mortgages  don't  allow  that  because  the  states  don't 
recognize  that  as  same  ownership.  This  could  be  another  tool  in  help- 
ing those  mortgage  companies  recognize  that  the  ownership  is  the  same, 
and  to  allow  people  to  place  their  property  within  a  trust,  without  a  trans- 
fer tax  being  paid.  So  this  is  good  legislation  for  all  of  our  residences  of 
the  state.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  332-FN,  relative  to  tolls  for  disabled  veterans.  Transportation  Com- 
mittee. Ought  to  pass,  Vote  4-0.  Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
322-FN  ought  to  pass.  This  bill  provides  that  disabled  veterans  with 
special  license  plates  shall  be  exempt  from  paying  tolls  on  the  New 
Hampshire  turnpike  system.  While  the  fiscal  impact  of  the  bill  might 
be  a  concern,  it  is  expected  to  be  less  than  $10,000  in  each  of  the  fis- 
cal years  2004  through  2007.  This  is  a  small  price  to  pay  on  behalf  of 
New  Hampshire's  disabled  veterans  and  a  nice  way  to  recognize  and 
honor  their  service  to  our  country.  The  Transportation  Committee  rec- 
ommends Senate  Bill  332-FN  ought  to  pass  and  requests  your  support. 
Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  458,  relative  to  private  driving  instruction  and  exhibition  facilities. 
Transportation  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Flanders 
for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  Senate  Bill  458  seems  to  clarify  state  statutes  regarding  public 
professional  spectator  race  tracks  verses  private  non-spectator  instruc- 
tional club  road  courses.  A  private  non-spectator  club  should  not  fall 
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under  the  same  statutes  as  the  spectator  race  tracks.  The  existing  law 
states  that  we  adopt  about  three  decades  ago,  was  designed  to  help  mu- 
nicipalities regulate  the  operation  of  professional  spectator  based  facili- 
ties. Motor  sports  parks  are  not  public.  There  are  no  spectators  and  they 
should  not  be  regulated  under  the  same  statute.  A  motor  sport  park  club 
is  a  club  for  members  and  their  guests  and  is  not  open  to  the  general 
public.  The  driving  course  is  a  road  which  travels  through  the  woods  and 
is  not  on  an  oval  track.  The  vehicles  driven  at  the  club  are  the  members' 
own  cars  and  not  special  racing  cars,  cars  such  as  Senator  Gallus  and 
Senator  Boyce  and  a  few  people  in  the  Senate  have.  Since  we  in  the  leg- 
islature are  the  ones  who  enacted  the  race  tracks  in  the  sixties,  it  is  now 
up  to  us  to  make  sure  that  this  is  not  applied  wrongly  or  unfairly.  Sen- 
ate Bill  458  makes  it  clear  that  the  motor  sports  parks  are  not  race  tracks. 
This  bill  will  ensure  that  these  clubs  are  treated  like  any  other  land- 
owner. They  should  be  regulated  through  zoning.  The  zoning  authority 
in  current  law,  is  a  appropriate  mechanism  for  this  regulation.  Please 
vote  the  committee  recommendation  of  ought  to  pass.  Thank  you,  Mr. 
President. 

SENATOR  LARSEN:  Senator  Flanders,  I  just  had  a  question,  if  this  in 
any  way,  superceded  the  local  control  of  the  towns. 

SENATOR  FLANDERS:  No.  That  is  why  the  last  part  says  "zoning". 

SENATOR  LARSEN:  So  that  language,  you  believe  protects  local  deci- 
sion whether  to  locate  it  or  not? 

SENATOR  FLANDERS:  That  last  paragraph  says,  "local  zoning".  The 
purpose  of  this  basically  is  that  if  a  motor  club  goes  to  an  area,  they  don't 
want  them  applying  the  race  track  statute  to  the  motor  club  people  be- 
cause it  is  completely  different.  There  is  no  spectators,  there  is  no  seats 
for  spectators.  It  is  not  an  oval  track,  there  is  no  comparison.  It  is  equal 
to  a  very  private  golf  club.  The  cars  are  not  cars  that  are  made  for  rac- 
ing, they  are  regular  street  cars. 

SENATOR  LARSEN:  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

SJR  2,  designating  a  Purple  Heart  Trail  in  New  Hampshire.  Transpor- 
tation Committee.  Ought  to  pass.  Vote  5-0.  Senator  Kenney  for  the  com- 
mittee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  I  move  SJR  2  ought  to  pass.  This  Senate  Joint  Resolution  des- 
ignates a  portion  of  New  Hampshire  Route  4  from  the  Lebanon  border 
due  east,  southeast  to  the  junction  of  Interstate  95  and  then  the  entire 
length  of  Interstate  95  into  New  Hampshire  as  the  Purple  Heart  Trail. 
Now  the  purpose  of  the  Purple  Heart  Trail  is  to  give  tribute  to  those 
military  personnel  who  have  had  the  Purple  Heart  medal  bestowed  upon 
them.  The  New  Hampshire  Purple  Heart  Trail  will  be  a  part  of  a  national 
effort  to  create  a  nationwide  Purple  Heart  Trail  System.  The  trail  also 
commemorates  the  patriotic  American  heritage  given  to  us  by  George 
Washington  who  visited  our  state  in  the  late  1700's.  Given  the  fact  that 
our  country  is  at  war  and  we  have  a  significant  number  of  veterans  and 
Purple  Heart  recipients  living  in  the  state,  I  feel  that  it  is  an  appropri- 
ate time  to  put  this  trail  together.  It  has  the  support  of  the  Department 
of  Transportation  and  it  also  has  the  support  of  the  state  Veterans' Ad- 
visory Committee.  It  has  a  lot  of  support  from  the  New  Hampshire  Vet- 
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erans'  Council.  So  therefore,  the  New  Hampshire  Senate  Transportation 
Committee  unanimously  recommends  SJR  2  ought  to  pass  and  requests 
your  support  for  the  resolution  and  the  veterans  across  the  nation  and 
the  state.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  340,  repealing  the  restriction  on  the  fish  and  game  department  re- 
lated to  release  of  information  on  fish  stocking.  Wildlife  and  Recreation 
Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Gatsas 
for  the  committee. 

Wildlife  and  Recreation 
January  14,  2004 
2004-0095S 
10/04 

Amendment  to  SB  340 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  release  of  information  by  the  fish  and  game 
department  on  the    stocking  offish. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Fish  and  Game;  Fish  Stocking;  Release  of  Information.  Amend  RSA 
206:18,  I  to  read  as  follows: 

I.  [Not  less  than  30  days]  At  any  time  before  or  after  stocking  of 
said  fish  the  executive  director  of  fish  and  game  shall  release  at  such 
time  as  he  or  she  deems  advisable  the  number  and  size  offish  and  the 
name  of  the  stream  or  pond  or  lake  planted,  but  in  no  instance  shall  any 
employee  of  the  fish  and  game  department  disclose  where  or  when  they 
were  or  will  be  planted.  The  executive  director  may  penalize  any  em- 
ployee who  violates  the  provisions  of  this  section  as  he  or  she  deems 
reasonable  and  just. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0095S 

AMENDED  ANALYSIS 
This  bill  allows  the  executive  director  of  fish  and  game  to  release  in- 
formation on  fish  stocking  at  any  time  before  or  after  the  stocking. 

MOTION  TO  TABLE 

Senator  Gatsas  moved  to  have  SB  340  laid  on  the  table. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  The  department  has  no- 
tified us  that  there  are  some  questions  and  at  this  time  I  would  like  to 
make  a  motion  to  table. 

Adopted. 

LAID  ON  THE  TABLE 
SB  340,  repealing  the  restriction  on  the  fish  and  game  department  re- 
lated to  release  of  information  on  fish  stocking. 

SB  344,  relative  to  the  use  of  gifts  and  donations  to  the  fish  and  game 
department  and  relative  to  off  highway  recreational  vehicle  fees.  Wildlife 
and  Recreation  Committee.  Ought  to  pass.  Vote  4-0.  Senator  Sapareto  for 
the  committee. 
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SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
344  ought  to  pass.  This  bill  establishes  a  non-lapsing  and  continually 
appropriated  account  for  gifts  and  donations  to  the  Fish  and  Game  De- 
partment. It  also  eliminates  conflicting  statutes  regarding  OHRV  trans- 
fers of  registration  fees  and  agents'  accounting  fees.  If  Senate  Bill  344 
passes,  the  department  will  be  able  to  accept  both  gifts  and  donations 
of  up  to  $2,500  upon  approval  of  the  Fish  and  Game  commission.  Any 
gift  or  donation  that  exceeds  $2,500,  must  first  be  approved  by  the  Com- 
mission and  the  Governor  and  Executive  Council.  Fish  and  Game  will 
be  required  to  file  a  biennial  report  on  this  account  with  the  State  Trea- 
surer. The  Wildlife  Committee  recommends  Senate  Bill  344  ought  to  pass 
and  asks  for  your  support.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

MOTION  TO  REMOVE  FROM  TABLE 

Senator  D'Allesandro  moved  to  have  HB  107  taken  of  the  table. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  In  the  last  ses- 
sion, there  was  some  concern  about  this  piece  of  legislation  as  to  an  ex- 
pansion or  some  other  questions  vis-a-vis  what  is  happening  with  regard 
to  charitable  organizations.  First  of  all,  there  were  some  questions  about 
each  one  of  the  entities.  IRS  identifies  501  corporations,  501(c)s  and  gives 
them  a  number.  Before  you,  you  have  the  listing  of  each  charitable  or- 
ganization and  all  of  the  identity,  the  purpose  and  whether  or  not  a  do- 
nation to  this  charitable  organization  is  deductible.  I  think  that  might 
clarify  some  of  the  questions.  The  501(c)(3)s  are  listed  as  to  what  they 
are,  and  501(c)(4)s  as  to  what  they  are,  and  501(c)(7)s  as  to  what  they 
are,  501(c)(8)s  as  to  what  they  are,  501(c)(10)s  as  to  what  they  are,  and 
501(c)(19)s.  Now  you  have  that  before  you,  but  501(c)(3)s  are  certain 
charitable  organizations  and  you  have  the  definition  of  each  one  of  them. 
The  501(c)(4)s  are  civic  leagues,  social  welfare  organizations  and  local 
associations  of  employees.  Examples,  the  Sierra  Club  or  a  volunteer  fire 
department.  The  501(c)(7)s  are  social  clubs.  Throughout  the  state  of  New 
Hampshire  we  have  a  lot  of  social  clubs.  The  Working  Men's  Club,  the 
Italian  American  Club.  There  are  a  few  of  them.  We  have  one  in  Manches- 
ter and  one  in  Nashua,  and  a  series  of  other  social  clubs  that  are  located 
basically  within  the  urban  areas.  The  Alpine  Club  in  Manchester,  which 
is  a  Franco-American  Club  and  a  series  of  others.  The  501(c)(8)s  are  fra- 
ternal benefits  societies  with  insurance  and  welfare  funds.  The  501(c)(10)s 
are  fraternal  societies  and501(c)(19)s  are  veterans  organizations.  The 
piece  of  legislation  quite  clearly  states  that  in  order  to  qualify  in  New 
Hampshire,  you  have  to  have  been  in  existence  for  at  least  two  years  and 
that  for  at  least  two  years,  you  be  in  the  town  or  the  city  in  the  state, 
where  this  activity  is  taking  place.  Now  this  bill  was  worked  out  with 
the  Sweepstakes  Commission,  with  the  House,  with  the  Attorney 
General's  office.  The  feature  that  was  not  in  the  previous  law  that  is  in 
this  law,  is  on  line  12.  "Each  calendar  year,  every  non-profit  organiza- 
tion shall  report  to  the  Attorney  General  on  how  the  proceeds  from  the 
bingo  operations  and  the  sale  of  Lucky  Seven  Tickets  are  benefiting  the 
community,  including  the  amount  and  destination  of  net  proceeds"  be- 
cause we  thought  that  was  a  method  by  which  we  knew  how  the  com- 
munity was  being  served.  Now  there  was  some  concern  about  new  or- 
ganizations. All  of  these  organizations  have  been  in  existence  for  at  least 
two-years.  Two-years.  And,  in  the  location  where  they  are  now.  This  piece 
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of  legislation  was  really  to  grandfather  those  people  that  are  already  in 
place.  So  I  hope  that  the  information  that  you  have  before  you  clarifies 
the  delineation  of  every  501(c)  corporation.  The  fact  that  they  are  chari- 
table organizations.  The  fact  of  what  they  do,  whether  or  not  your  do- 
nation is  tax  deductible  or  not  and  what  they  must  do  with  their  pro- 
ceeds. Hopefully,  that  will  help  us  in  moving  this  piece  of  legislation 
forward.  Thank  you,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  Thank  you  Senator  D'Allesandro.  This 
body  really  knows  now,  whether  they  want  to  take  it  off  of  the  table. 

Adopted. 

Recess. 

Out  of  recess. 

HB  107,  relative  to  bingo. 

Question  is  on  the  motion  of  ought  to  pass. 

SENATOR  DALLESANDRO:  Thank  you,  Mr.  President.  I  would  like  to 
speak  for  a  second  time  on  HB  107.  Maybe  I  haven't  explained  this  prop- 
erly and  I  want  to  try  to  do  that.  What  this  piece  of  legislation  does  is 
it  gives  authority  to  the  organizations,  the  not  for  profit  organizations 
that  are  already  in  existence,  and  have  been  in  existence  for  at  least  two- 
years,  and  have  been  in  this  situation  for  two-years,  to  continue  to  pro- 
vide the  bingo  and  to  sell  the  Lucky  Sevens.  If  this  doesn't  go  through, 
then  all  of  the  social  clubs  that  are  currently  doing  this  could  be  elimi- 
nated from  doing  this.  All  of  the  organizations  such  as  all  of  the  social 
clubs,  all  the  fraternal  organizations,  all  the  veterans'  organizations,  all 
of  the  charitable  organizations.  If  we  don't  pass  this,  their  licenses  could 
be  taken  away  because  there  is  no  authority  to  give  these  licenses.  That 
was  the  purpose  of  this  piece  of  legislation.  So  clubs,  for  example  in 
Manchester  and  I  will  use  Manchester  because  that  is  the  city  that  I 
represent,  those  clubs  could  be  denied  what  they  have  been  doing  for 
years  and  years  and  years.  The  Alpine  Club,  the  Working  Men's  Club, 
the  Rimmon  Club,  the  Winona  Club,  the  Saka  Club,  the  Perisclease  Club, 
these  are  social  organizations  that  have  been  in  existence  in  Manches- 
ter for  the  last  forty  years.  Now  I  know  that  some  of  you  don't  go  to  these 
clubs.  I  understand  that,  but  in  Manchester  it  is  an  activity  that  we 
participate  in  .  Post  79,  a  Legion  Post.  Sweeny  Post,  a  Legion  Post,  the 
Jutras  Post,  a  Legion  Post,  they  conduct  bingo.  They  sell  Lucky  Seven's. 
If  we  don't  pass  this,  they  could  be  eliminated  from  this  activity,  which 
has  been  going  on  as  I  said,  for  years  and  years  and  years.  I  was  in  the 
legislature  in  1974  when  we  passed  the  Lucky  Seven  bill.  So  since  1974, 
these  clubs  and  organizations,  and  I  say  the  Moose  and  the  Elks,  they 
are  going  out  of  business.  They  will  go  out  of  business  and  they  perform 
very  significant  charitable  functions.  They  sponsor  Little  League  teams, 
they  give  money  to  our  communities,  they  run  bingos  at  Rockingham 
Park  that  provide  a  charitable  service.  If  we  don't  pass  this,  they  could 
lose  their  ability  to  do  this.  Now  if  I  have  not  explained  this  properly,  I 
am  apologetic,  because  I  understood  it,  having  dealt  with  this  for  the  last 
couple  of  years.  It  just  seemed  to  me  quite  clear,  the  clarity  of  the  legis- 
lation, you  have  to  have  been  in  existence  for  two-years.  You  have  to  be 
in  the  city  or  town  for  two-years.  You  then  have  to  have  the  IRS  status. 
You  then  have  to  have  your  license  from  the  Sweepstakes  Commission. 
Those  are  all  safeguards.  The  Department  of  Safety  supervises  these 
institutions.  So  I  hope  that  it  is  clear  now  as  to  what  the  intent  of  this 
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legislation  is.  It  is  no  way  an  attempt  to  expand  anything.  God  forbid 
we  should  expand  anything.  We  just  want  to  keep  what  we  have.  We 
think  that  it  has  been  good.  It  has  been  pretty  good  for  the  state  since 
1974  and  we  want  to  keep  it.  We  want  to  keep  those  clubs  from  going 
under.  I  heard  from  the  Moose  Lodge.  We  had  14  and  now  we  are  down 
to  11  Moose  Lodges,  because  they  just  can't  keep  up.  We  are  going  to  lose. 
Look  at  our  American  Legion  Posts.  Some  of  us  are  members,  you  know 
what  is  happening  to  those  posts?  If  they  didn't  have  this  activity,  they 
can't  survive.  I  think  that  enough  has  been  said,  Mr.  President,  for  the 
second  time.  So  I  thank  you  very  much  for  your  attention.  I  hope  that  I 
have  answered  your  questions.  I  hope  that  you  will  vote  your  conscience 
and  support  the  charitable  organizations  that  do  so  much  for  our  com- 
munities. Thank  you,  Mr.  President. 

SENATOR  BARNES:  Senator  D'Allesandro,  thank  you  for  answering 
this  question. 

SENATOR  D'ALLESANDRO:  Senator  Barnes,  I  love  to  answer  your  ques- 
tions. 

SENATOR  BARNES:  I  don't  see  any  need  for  this. 

SENATOR  D'ALLESANDRO:  Okay. 

SENATOR  BARNES:  Because  you  have  said  over  the  last  forty  years 
this  has  been  happening.  So  is  there  a  bogey  man  out  there  that  is  com- 
ing in?  You  have  said  three  times  in  your  speech,  that  they  are  going  to 
go  out  of  business,  they  aren't  going  to  have  this  if  we  don't  vote  for  this. 
Well  by  God,  they  are  still  in  business  and  we  don't  have  this  in,  so  what 
do  we  need  this  for,  it  is  already  there? 

SENATOR  D'ALLESANDRO:  Some  of  them  are  going  out  of  business. 

SENATOR  BARNES:  They  are  going  out  of  business  because  their  mem- 
bers are  dying  and  people  aren't  joining  them,  that  is  why  they  are  go- 
ing out  of  business. 

SENATOR  D'ALLESANDRO:  Well,  I  can't  breath  hfe  into  their  member- 
ship, but  I  can  certainly  try  to  help  them  in  any  way  that  I  can.  It  seems 
to  me  that  when  we  met  with  Sweepstakes,  when  we  met  with  the  Attor- 
ney General,  when  we  met  with  the  House  Committee,  this  was  the  ac- 
tion that  they  thought  would  preserve  what  we  have  in  place.  So  in  an 
attempt  to  preserve  that,  I  brought  this  legislation  forward  with  Repre- 
sentative Hunt. 

SENATOR  BARNES:  Is  there  a  bogey  man  out  there  that  is  going  to  take 
this  away  from  these  clubs? 

SENATOR  D'ALLESANDRO:  I  don't  know  if  there  is  a  bogey  man  out 
there. 

SENATOR  BARNES:  Ah.  Thank  you  Senator. 

SENATOR  D'ALLESANDRO:  You  are  welcome. 

SENATOR  FOSTER:  Senator  D'Allesandro,  I,  and  this  is  probably  par- 
tially in  response  to  Senator  Barnes  question,  I  am  aware  of  at  least  one 
situation  where  a  license,  I  think  it  was  a  Lucky  Seven  license,  actually 
had  been  withdrawn.  Are  you  aware  of  any  others?  I  do  know  of  at  least 
one  where  the  situation  has  begun  to  start. 

SENATOR  D'ALLESANDRO:  They  haven't  been  withdrawn,  because 
when  we  met  with  the  Sweepstakes  Commission,  we  said  that  we  would 
sponsor  this  legislation  in  order  to  cover  that  situation.  That  was  the 
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arrangement  that  we  made  with  the  executive  director  of  the  Sweep- 
stakes Commission,  with  the  Chairman  of  the  House  of  Representative 
Hunt  and  myself.  As  a  result  of  that,  nothing  has  taken  place  in  terms 
of  withdrawal  because  we  had  a  piece  of  legislation  that  took  care  of  the 
situation  or  we  thought  that  we  had  a  piece  of  legislation  that  took  care 
of  the  situation. 

SENATOR  GALLUS:  Senator  D'Allesandro,  would  the  potential  losers 
also  include  the  VFW  Posts  I  represent  in  Berlin,  Gorham  and  Littleton? 
Would  they? 

SENATOR  D'ALLESANDRO:  Yes.  But  if  the  bill  passes.  But  if  we  don't 
pass  it. ..the  Veterans,  yes.  The  answer  to  the  question  is  yes. 

SENATOR  ODELL:  Senator  D'Allesandro,  where  is  this  threat  coming 
from?  The  VFW  Halls,  the  American  Legion,  I  mean,  I  go  back  in  Milford, 
New  Hampshire  when  they  used  to  have  it  on  the  ballot  every  year  and 
they  would  say,  "Shall  Milford  have  beano?"  We  used  to  spell  it  "beano". 
And  we  had  beans  on  the  bingo  cards.  So  for  sixty  years  in  Milford,  and  I 
am  sure  for  long  before,  they  have  always  consistently  and  consecutively 
voted  to  have  "beano"  or  "bingo".  Where  is  this  threat  coming  from? 

SENATOR  D'ALLESANDRO:  Well  I  think  the  threat,  if  we  want  to  say 
a  threat.... If  it  is  a  perceived  threat,  it  is  a  threat.  We  wanted  to  make 
those  that  were  doing  this  responsible,  hence  we  put  in  the  language  that 
said  that  they  would  report  to  the  Attorney  General.  I  believe  the  treat 
of  action  is  coming  from  the  Sweepstakes  Commission. 

SENATOR  ODELL:  I  haven't  heard  that.  Senator.  The  second  this  is, 
there  is  a  man  who  lives  in  Senator  Peterson's  district,  who  wrote  a  book 
about  Bowling  Alone  in  America.  This  is  a  learned  study  talking  about 
what  happens  to  fraternal  organizations  and  other  demographic  factors. 
I  don't  believe  that  it  is  the  business  of  the  legislature  to  prop  up  good 
and  honorable  institutions  for  whom  the  market  is  not  responding.  We 
congregate,  we  fraternalize  in  different  ways  today,  then  we  did  in  the 
years  past.  Where  bingo  is  being  played  today,  in  an  institution  or  or- 
ganization that  is  not  succeeding,  I  do  not  think  that  is  the  responsibil- 
ity of  this  legislature.  I  don't  think  that  we  can  buck  historic  and  demo- 
graphic changes  that  are  taking  place  in  America.  Would  you  agree? 

SENATOR  D'ALLESANDRO:  Oh  sure.  And  this  is  not  an  attempt  to 
buck  historic  or  demographic  changes.  All  this  attempts  to  do  is  to  pro- 
tect existing  institutions  and  allow  them  to  continue  what  they  are  do- 
ing. If  they  can't  survive,  they  will  go  out  of  business,  but  at  least  we 
are  not  going  to  put  items  in  place  that  won't  allow  them  to  survive. 

SENATOR  ODELL:  Would  it  be  fair  for  me  to  believe,  that  if  I  don't  see 
a  threat  to  these  organizations  that  are  currently  conducting  bingo  ac- 
tivities for  their  charitable  purposes,  if  I  don't  see  a  threat  out  there, 
would  I  then  vote  against  this  bill? 

SENATOR  D'ALLESANDRO:  I  think  you  would  vote  your  conscience. 
Senator  Odell,  and  I  appreciate  that  very  much.  You  are  a  man  of  good 
conscience.  A  man  of  good  integrity  and  I  think  that  you  will  do  what- 
ever you  think  is  the  right  thing  and  I  commend  you  for  that. 

SENATOR  ODELL:  Thank  you  very  much.  Senator  D'Allesandro. 

SENATOR  KENNEY:  Senator  D'Allesandro,  as  I  look  at  the  chart  of  tax 
exempt  organizations,  and  I  see  how  they  apply  to  the  legislation,  which 
is  501(c)(3),(4),(7),(8),(10)  &  (19).  I  am  not  necessarily  opposed  to  those 
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being  in  the,  I  guess,  re-clarification  of  what  a  charitable  organization 
is,  under  this  legislation.  But  I  would  support  this  legislation  if  you 
struck  (4)  &  (7)  because  the  others  pretty  much  fall  under  what  a  is 
501(c)(3)  is.  It  also  includes  a  donation  deductible  clause  under  the  is 
501(c)(3)  clause.  But  I  would  also  like  to  point  out  that  if  you  did  not  do 
anything,  you  have  the  bonafide  religious  charitable,  civic,  veterans  or 
fraternal  organizations  under  the  charitable  organization  definition.  So 
I  am  not  sure  if  we  would  be  hurting  the  VFW's  or  the  American  Legions, 
but  I  commend  you  for  trying  to  come  up  with  some  more  clarification, 
but  that  clarification,  TAPE  CHANGE  strike  (c)  (4)  and  (c)  (7),  and  I 
would  go  along  including  the  Lucky  Seven  Tickets,  if  you  believe  that. 

SENATOR  D'ALLESANDRO:  I  appreciate  your  question,  but  "a  501(c)(4) 
is  civic  leagues,  social  welfare  organizations  and  local  associations  of 
employees.  The  Sierra  Club  for  example.  The  Sierra  Club  and  the  vol- 
unteer fire  departments.  They  benefit  the  community  as  a  whole  -  chari- 
table, education  or  recreational  -  the  net  earnings  used  exclusively  for 
charitable,  educational  or  recreational  purposes.  Private  input  is  prohib- 
ited. A  new  expression  but  not  concept  added  by  1996  tax  bill.  Many 
engage  in  substantial  lobbying,  many  support  political  candidates,  not 
subject  to  private  foundation  restrictions."  It  just  seems  to  me  that  I 
don't  want  to  strike  any  of  them  because  that  is  the  arrangement  that 
we  made  with  the  House  and  with  the  other  people  involved,  and  that 
we  do  have  a  check  and  balance  in  this  situation  because  the  Sweepstake 
Commission  does  grant  the  licenses.  If  they  find  that  the  licensee  is  not 
adhering  to  the  rules  and  regulations,  they  can  withdraw  the  license.  So 
this  is  what  we  agreed  upon  and  I  don't  think,  at  this  point,  modifica- 
tion is  something  that  I  am  empowered  to  do.  When  we  worked  this  out 
we  made  an  arrangement,  we  took  the  items  that  were  on  the  table  where 
this  activity  was  taking  place  and  we  brought  it  forward.  I  think  that 
we  ought  to  move  forward.  As  I  say,  please  if  it  is  a  conscience  bill,  vote 
your  conscience.  You  know  what  these  organizations  do.  You  know  the 
effect  that  they  have  and  you  have  an  idea  of  what  the  ramifications  are. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
from  my  stand  point  again,  I  just  want  to  reiterate  that  is  501(c)(4)  and 
is  501(c)(7),  there  is  no  apparent  donation  deductible.  Now  you  have  a 
lot  of  other  categories  there  that  are  under  the  same  conditions,  under 
the  IRS  code,  therefore  that  probably  could  have  been  lumped  into  this 
legislation.  But  I  understand  the  agreement  and  the  arrangement  that 
you  made  with  the  Attorney  General  and  the  Sweepstake  Commission. 
But  I  feel  from  my  standpoint,  that  the  charitable  organization,  which 
you  see  very  clearly  under  the  501(c)(3),  really  encompasses  that  there 
be  a  donation  deductible.  So  therefore,  I  would  not  be  able  to  support 
this  legislation  as  currently  drafted. 

SENATOR  D'ALLESANDRO:  I  guess  my  response  is,  a  is  501(c)(19)  is 
a  veterans'  organization,  and  generally  speaking,  they  are  not  deduct- 
ible. But  they  are  deductible  only  if  90  percent  of  the  members  are  war 
veterans.  So  you  have  a  veterans  organization  that  we  want  to  encom- 
pass a  lot  of  people  in  and  the  deduction  is  not  there  unless  90  percent 
of  them  are  veterans,  and  as  Senator  Barnes  pointed  out,  the  veteran's 
are  dying.  So  we  are  not  going  to  have  90  percent. 

SENATOR  KENNEY:  The  veterans  of  foreign  war  do.. .are  eligible  as  far 
as  consistent  90  percent  of  members  that  are  war  time  veterans,  but  I 
understand  your  answer  when  it  comes  to  the  American  Legion. 
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SENATOR  BELOW:  Thank  you,  Mr.  President.  Let  me  just  say  at  the 
out-set,  Senator  D'Allesandro,  I  am  not  opposed  to  this  bill  but  I  am 
inquiring  because  I  think  there  is  some  confusion  and  I  would  like  to  try 
to  help  clarify  it.  When  we  look  at  the  current  law,  which  is  the  things 
that  are  being  stricken  out  on  lines  3  &  4,  they  include,  "definition  means 
any  bonafide  religious,  charitable,  civic,  veterans  or  fraternal  organiza- 
tion." And  if  you  look  at  the  list  of  the  IRS  code  sections  referenced  in 
current  law,  as  well  as  the  bill,  they  pretty  much  match  that  list  with 
one  major  exception,  which  is  the  501(c)(7)  social  clubs.  As  I  understand 
it,  the  concern  is  not  really  with  the  veteran's  organizations  or  the  fra- 
ternal organizations  or  the  charitable  organizations,  because  they  meet 
the  current  definition,  but  rather  with  social  clubs  which,  as  I  understand 
it,  the  Sweepstakes  Commission  has  questioned  whether  they  meet  this 
bonafide  list  in  the  current  law.  The  change  would  make  it  clear  that 
social  clubs,  which  are  referenced  in  current  law  under  the  IRS  code  list, 
would  qualify.  Although  it  adds  a  clause  that  suggests,  if  not  stating 
explicitly,  that  they  need  to  show  how  their  net  proceeds  are  benefiting 
the  community  in  suggesting  that  there  is  going  to  be  some  accounting, 
that  it  is  not  just  used  for  their  own  social  club  internal  purposes.  All  that 
being  said,  I  guess  my  question  is:  Is  that  perhaps  a  correct  statement 
of  perhaps  the  nature  of  the  problem? 

SENATOR  D'ALLESANDRO:  Yes.  Yes  it  is,  and  just  a  further  elucida- 
tion, the  fact  that  in  my  district  we  have  so  many  of  those  social  clubs. 

SENATOR  BELOW:  Senator  Odell  referred  to  the  book  Bowling  Alone, 
which  expresses  the  concept  of  the  social  capital  of  communities  and  its 
value  to  our  society.  And  would  you  believe  that  I  believe  that  those  so- 
cial clubs  that  have  historically  had  bingo,  it  is  worth  preserving  that 
option  for  them  because  it  does  help  preserve  the  social  capital  and  the 
value  that  those  social  clubs  bring  historically  to  the  communities  where 
they  are  located? 

SENATOR  D'ALLESANDRO:  Sure.  I  think  that  is  really  an  excellent 
portrayal  of  what  a  social  club  should  do.  Yes. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  have  a  question  and 
a  comment.  My  question  is.  Senator  D'Allesandro,  does  this  piece  of  leg- 
islation open  up  more  clubs,  more  organizations,  more  places,  such  as 
in  section  is  501(c)(3)  prevention  of  cruelty  to  children  or  animals.  Does 
that  mean  that  the  animal  shelters  will  now  be  able  to  sell  Lucky  Seven 
Tickets?  Is  this  an  expansion  of  the  Lucky  Seven  Program?  That  is  the 
question. 

SENATOR  D'ALLESANDRO:  No.  I  don't  think  it  is  an  expansion  of  the 
Lucky  Seven  program.  I  think  it  is  an  attempt  to  take  care  of  what  we 
have  in  place  now.  I  just  haven't  heard  of  any  animal  shelters  trying  to 
run  bingo  or  trying  to  sell  Lucky  Seven  Tickets. 

SENATOR  BARNES:  Well,  here  we  are. 

SENATOR  D'ALLESANDRO:  Senator  Barnes,  I  cannot  change  the  law 
as  to  who  can  be  a  501(c)(3).  That  is  the  Internal  Revenue  Service.  We 
are  not  bigger  than  the  United  States  Government. 

SENATOR  BARNES:  Not  yet. 

SENATOR  D'ALLESANDRO:  We  are  just  not  bigger,  because  it  is  con- 
sisting of  50  parts,  made  up  of  50  states  in  the  United  States  and  our 
territories.  To  answer  your  question,  I  don't  think  the  animal  rescue 
league  is  in  the  business  of  doing  bingo.  They  do  solicitation  from  people. 
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I  think  that  Senator  Gatsas'  wife  is  very  involved  in  the  animal  shelter 
in  Manchester.  He  could  give  you  a  very  clear  iteration  as  to  how  they 
raise  their  funds. 

SENATOR  BARNES:  I  just  want  to  make  sure  that  I  got  the  answer 
from  you.  This,  in  your  opinion,  is  not  allowing  more  clubs,  more  orga- 
nizations, to  put  Lucky  Seven  in  to  compete  with  the  folks  that  have 
Lucky  Seven  now  that  are  struggling  to  keep  alive? 

SENATOR  D'ALLESANDRO:  That  is  my  opinion,  it  does  not  do  that. 

SENATOR  BARNES:  Thank  you  very  much,  Senator. 

SENATOR  D'ALLESANDRO:  You  are  welcome. 

SENATOR  BARNES:  Now  for  the  comment:  You  mentioned.  Senator 
Gallus,  a  VFW  Post,  an  American  Legion  Post,  in  your  district.  I  have  a 
funny  feeling  that  if  the  bogey  man  that  must  be  out  there,  that  Sena- 
tor D'Allesandro  must  see  on  the  way  home,  the  bogey  man  that  is  go- 
ing to  close  these  things  down.... I  think  that  there  are  enough  people  in 
this  chamber,  and  over  there,  to  make  sure  that  the  Veterans'  organi- 
zations will  keep  their  Lucky  Sevens  going.  They  have  been  going  for  a 
number  of  years  and  I  play  it  when  I  go  to  my  post  in  Raymond.  Guess 
what?  They  don't  see  any  bogey  man.  Nobody  down  there  is  concerned 
that  they  are  going  to  come  in  take  those  tickets  away  from  them.  If  they 
do,  we  are  here  to  protect  them.  Thank  you.  Would  you  believe? 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
if  I  may?  One  thing  that  would  help  me,  I  think,  and  my  constituents, 
in  the  questions  that  they  ask  me,  does  the  state  of  New  Hampshire 
recognize  bingo  and  Lucky  Seven  tickets  as  gaming  or  is  it  a  social  event 
or  what? 

SENATOR  D'ALLESANDRO:  The  state  of  New  Hampshire,  under  the 
auspices  of  the  Sweepstakes  Commission,  controls  bingo  and  controls  the 
sale  of  the  Lucky  Seven  Tickets. 

SENATOR  JOHNSON:  Okay.  Thank  you. 

SENATOR  D'ALLESANDRO:  You  are  welcome,  sir.  Thank  you. 

SENATOR  GATSAS:  Senator  D'Allesandro,  now  that  you  have  involved 
my  wife,  I  will  ask  you  the  question. 

SENATOR  D'ALLESANDRO:  I  thought  that  was  the  way  to  go.  Sena- 
tor Gatsas,  because  I  knew  that  Senator  Barnes  would  defer  to  that. 

SENATOR  GATSAS:  Senator,  in  reviewing  the  current  RSA  with  the 
definition  that  we  are  amending,  to  include  the  503(c)s,  nowhere  in  the 
current  definition  where  it  says  "charitable  organizations"  do  I  see  any 
school  being  allowed  Lucky  Seven  participation.  With  this  change,  it 
allows  schools  or  educational  universities  or  alumni  associations,  to  in- 
clude the  sale  of  Lucky  Sevens.  So  I  guess  my  question  is:  Why  would 
we  want  to  change  the  definition  as  we  see  it,  because  it  is  pretty  clear 
in  here  that  the  definition  says  "charitable  organization  means  any 
bonafide  religious,  charitable,  civic,  veterans  or  fraternal  organization 
which  have  been  in  existence  and  organized  under  the  laws  of  the  state 
of  New  Hampshire  for  at  least  two  years,  in  a  town  or  city,  in  which  the 
contribution  are  exempt  from  federal  income  tax."  I  mean,  I  don't  under- 
stand why  we  need  to  change  it  to  include  is  501(c)(3),(4),(7),(8),(10)  &  (19). 

SENATOR  D'ALLESANDRO:  The  reason  for  that  was  it  gave  very  spe- 
cific clarity  to  who  could  participate  in  this.  And  when  we  talked  about 
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striking  the  "bonafide  religious,  charitable,  civic,  veterans  or  fraternal", 
it  seemed  like  the  word  "non-profit"  encompassed  it  because  we  had  a 
mechanism  for  defining  the  non-profit  using  the  IRS  code.  That  is  the 
only  answer  that  I  can  give  you  as  it  was  drawn  up. 

SENATOR  GATSAS:  But  then  it  also  in  the  RSA,  goes  on  for  A,  B,  C  and 
D  to  list  those  different  issues,  which  in  the  new  legislation  eliminates  it. 

SENATOR  D'ALLESANDRO:  I  don't  have  the  RSA  before  me,  so  I 
guess  that  I  would  have  to  say  that  I  would  like  to  see  what  you  are 
referencing. 

SENATOR  GATSAS:  Here  you  go. 

SENATOR  D'ALLESANDRO:  Great.  Which  are  you  referring  to? 

SENATOR  GATSAS:  Five,  where  it  says  charitable  organizations. 

SENATOR  D'ALLESANDRO:  Actually  we  have  taken  that  explicit  lan- 
guage and  the  only  thing  that  we  have  done  is  added  the  501(c)(3)  et 
cetera.  It  is  in  the  statute,  271(e)(l)V,  where  the  charitable  organizations 
are  listed.  That  is  what  we  did,  we  replicated  that. 

SENATOR  GATSAS:  The  503? 

SENATOR  D'ALLESANDRO:  So  there  would  be  consistency 

SENATOR  BARNES:  Senator  Gatsas,  do  you  believe  that  if  we  pass  this, 
it  is  an  expansion  and  more  places  will  be  able  to  sell  these  Lucky  Seven 
tickets  and  put  the  hurt  on  the  ones  that  are  doing  it  legally  right  now? 

SENATOR  GATSAS:  I  don't  know  if  it  would  put  a  hurt  on  the  ones  that 
are  doing  it  right  now,  but  I  believe  that  we  would  be  allowing  other 
entities  to  use. ..we  should  understand  one  thing:  When  you  talk  about 
bingo  organizations,  that  the  charities  don't  make  money  on  the  bingo 
end.  They  make  it  on  the  Lucky  Seven  end.  So  I  think  that  if  you  are 
allowing  establishments  to  open  up  Lucky  Sevens  and  those,  I  believe, 
if  maybe  Senator  Below  can  maybe  clarify  it,  I  believe  that  the  pull  tabs 
classify  as  a  group  III  on  the  gambling  issue,  which  are  instant  gratifi- 
cation, that  you  pull  them  and  it  takes  less  time  to  pull  them  than  it  does 
to  scratch  a  ticket.  So  I  guess  your  answer  is  yes. 

SENATOR  BARNES:  That  means  that  my  work  "expansion"  is  legitimate 
in  your  mind?  It  puts  them  in  more  places,  doesn't  that  mean  expand? 

SENATOR  GATSAS:  Well,  I  don't  know  if  it  means  expand,  but  it  is  al- 
lowing to  have  more  places  to  do  it. 

MOTION  TO  TABLE 

Senator  Morse  moved  to  have  HB  107  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  107,  relative  to  bingo. 

REPORT  OF  COMMITTEE  ON  ENROLLED  BILLS 

The  Committee  on  Enrolled  Bills  has  examined  and  found  correctly  En- 
rolled the  following  entitled  House  and/or  Senate  Bill(s): 

HB  299,  removing  judicial  discretion  to  order  a  divorced  parent  to  con- 
tribute to  an  adult  child's  college  expenses. 

Senator  D'Allesandro  moved  adoption. 

Adopted. 
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RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 

Third  Reading  and  Final  Passage 
SB  314,  relative  to  access  to  medical  records. 

SB  316,  relative  to  the  payment  of  salaried  employees. 

SB  332-FN,  relative  to  tolls  for  disabled  veterans. 

SB  325-FN-L,  relative  to  penalties  for  a  false  report  to  a  law  enforce- 
ment officer. 

SB  342-FN,  relative  to  payment  of  utility  assessments  and  relative  to 
regulation  of  electric  generation  companies. 

SB  344,  relative  to  the  use  of  gifts  and  donations  to  the  fish  and  game 
department  and  relative  to  off  highway  recreational  vehicle  fees. 

SB  360,  requiring  written  notification  concerning  certain  offenders 
against  children. 

SB  380,  establishing  a  statewide  incident  command  system. 

SB  390,  relative  to  liability  of  third  person  under  workers'  compensation. 

SB  412,  extending  a  public  trust  grant  for  the  Gunstock  Area  ski  resort's 
snowmaking. 

SB  415-FN,  continuing  and  expanding  to  all  counties  the  Grafton  county 
court  pilot  project  relative  to  abuse  and  neglect  hearings. 

SB  458,  relative  to  private  driving  instruction  and  exhibition  facilities. 

SB  497-FN,  relative  to  renewal  of  electrician's  licenses. 

SB  498-FN,  relative  to  the  regulation  of  debt  adjustment  services. 

SB  500-FN,  relative  to  certain  procedures  of  financial  institutions. 

SB  521 -FN,  increasing  the  penalty  for  identity  fraud. 

SJR  2,  designating  a  Purple  Heart  Trail  in  New  Hampshire. 

ANNOUNCEMENTS 
SENATOR  EATON  (RULE  #44):  If  any  of  you  noticed  that  our  Doorkeeper 
John  Byrnes  is  not  here  today.  We  just  want  to  be  thinking  of  him  tomor- 
row because  he  goes  in  for  a  four-hour  operation  for  a  tumor.  It  is  called 
a  "Whipple  procedure".  It  is  a  malignant  tumor  just  below  his  stomach 
right  next  to  his  duodenum  and  next  to  the  vessel  for  the  pancreas.  They 
actually  have  to  take  pieces  of  those  out  to  put  it  back  together.  So  I  just 
want  everybody,  and  I  spoke  to  our  chaplain,  and  he  will  include  him  in 
his  prayers,  and  also  in  ours  and  wish  for  a  speedy  recovery.  It  will  be 
about  a  four-hour  operation  tomorrow. 

SENATOR  LARSEN  (RULE  #44):  I  move  that  the  Senate  Democrats  join 
the  Senate  Republicans  in  sending  our  best  wishes  to  him  in  whatever 
way  is  appropriate. 
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RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  refuses  to  concur  with  the  Senate  in  the 
passage  of  the  following  entitled  Bills  sent  down  from  the  Senate: 

SB  74-FN-A-L,  increasing  certain  motor  vehicle  registration  fees  and 
appropriating  the  funds  for  local  government  records  management  pro- 
grams. 

SB  95-FN-L,  relative  to  the  development  of  workforce  housing  within 
municipalities. 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


January  29,  2004 


The  Senate  met  at  10  a.m. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

Great  leadership  and  depth  of  character  are  often  most  clearly  revealed, 
not  in  triumphs  of  personal,  professional  or  political  success,  not  in  get- 
ting what  we  want,  but  rather  in  how  we  respond  to  those  unexpected 
curves  that  are  thrown  at  us  along  the  way.  The  brightest  flashes  of  our 
integrity,  or  lack  of  it,  are  most  clearly  on  display  when  we  must  accept 
things  less  than  that  which  our  dreams  cause  us  to  long  for.  In  every  elec- 
tion, in  nearly  every  legislative  vote,  in  raising  our  children  and  in  living 
our  lives,  we  are  reminded  of  that  lesson  over  and  again,  and  each  time 
an  astonishing  surprise  blindsides  us  or  a  painful  disappointment  falls, 
we  are  given  the  fresh  opportunity  to  humbly  ask  the  question,  "Where 
is  God  in  this?"  and  then  to  go  stand  next  to  Him  -  for  that's  the  place  of 
great  leadership,  depth  of  character  and  bright  integrity.  Let  us  pray: 

As  we  do  our  work  this  day,  stand  with  us,  great  God  of  our  deepest 
hopes,  in  the  wonderful  places  You  have  put  on  us.  And  even  on  those 
days  when  that  place  feels  like  a  fiery,  flaming  furnace,  insulate  us  with 
Your  greatness.  Your  depth  and  Your  brilliance  -  and  let  us  reflect  a  bit 
of  it  to  others.  Amen 

SENATOR  BARNES:  Reverend,  is  it  true  what  I  have  heard,  that  God 
is  a  Patriot  fan? 

REVEREND  JONES:  We  had  better  do  the  Pledge  of  Allegiance. 

Senator  Kenney  led  the  Pledge  of  Allegiance. 

Senator  Cohen  is  excused  for  the  day. 
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SENATOR  EATON  (RULE  #44):  Before  we  have  introduction  of  guests, 
I  would  like  to  take  just  a  moment  to  give  a  moment  of  silence  for  Randy 
Rosenberg  who  is  from  Berlin,  New  Hampshire,  who  was  killed  in  ac- 
tion in  Iraq  on  the  26'^.  He  was  a  trooper  with  Company  B,  1st  Battal- 
ion, 9""  Calvary  Regiment,  1^'  Calvary  Division  out  of  Fort  Hood,  Texas. 
We  appreciate  what  he  has  done  and  an  ultimate  sacrifice.  Thank  you. 

INTRODUCTION  OF  GUESTS 
MOTION  TO  TAKE  FROM  the  table 

Senator  Flanders  moved  to  have  Senate  Bill  207  taken  off  the  table. 

Adopted. 

SB  207,  relative  to  transactions  exempt  from  the  consumer  protection 
act. 

Question  is  on  the  floor  amendment  (0023). 

Senator  Below  withdrew  his  floor  amendment  (0023). 

Senator  Flanders  offered  a  floor  amendment. 

Sen.  Flanders,  Dist.  7 
January  13,  2004 
2004-0080S 
05/03 

Floor  Amendment  to  SB  207 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Consumer  Protection;  Exempt  Transactions.  Amend  RSA  358-A:3,  I 
to  read  as  follows: 

L  Trade  or  commerce  that  is  subject  to  the  jurisdiction  of  [the  bank 
commissioner,]  the  director  of  securities  regulation,  the  insurance  commis- 
sioner, the  public  utilities  commission,  the  [financial  institutions  and] 
insurance  regulators  of  other  states,  or  [federal  banking  or]  securities 
regulators  who  possess  the  authority  to  regulate  unfair  or  deceptive  trade 
practices. 

I-a.  Trade  or  commerce  by  any  entity  that  is  subject  to  lawsy 
regulations,  standards,  orders,  or  other  action  of  a  federal  or 
state  financial  institution  regulatory  authority  that  regulates 
consumer  complaints  or  unfair  or  deceptive  acts  or  practices  in 
the  conduct  of  such  trade  or  commerce,  that  is  either  examined 
for  compliance  with  such  laws,  regulations,  standards,  orders, 
or  other  action  by  a  federal  or  state  regulatory  authority  not  less 
than  once  every  2  years  or  is  subject  to  sanctions  or  remedial 
action  by  such  authority  for  failure  to  comply  with  such  laws, 
regulations,  standards,  orders,  or  other  action.  This  paragraph 
shall  apply  to  trade  or  commerce  involving  retail  installment 
sales  of  motor  vehicles  under  RSA  361-A  if  such  trade  or  com- 
merce arises  in  connection  with  a  consumer  credit  transaction 
as  defined  in  RSA  358-K:l  and  is  subject  to  the  jurisdiction  of 
the  bank  commissioner  under  RSA  361-A. 

2  Consumer  Protection;  Exempt  Transactions;  Burden  of  Proof;  Ref- 
erence Added.  Amend  RSA  358-A:3  to  read  as  follows: 

V.  The  burden  of  proving  exemptions  from  the  provisions  of  this  chap- 
ter by  reason  of  paragraphs  I,  I-a,  II,  III,  IV,  and  IV-a  of  this  section  shall 
be  upon  the  person  claiming  the  exemption. 

3  Bank  Commissioner;  Consumer  Complaints;  Authority  to  Award 
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Restitution.  Amend  RSA  383:10-d  to  read  as  follows: 

383:10-d  Consumer  Complaints.  The  commissioner  shall  report  all  con- 
sumer complaints  by  depositors  to  the  consumer  protection  division  of  the 
office  of  the  attorney  general  for  record  keeping  and  control  purposes.  The 
commissioner  shall  investigate  the  complaints.  When  the  complaint  is 
resolved  or  the  investigation  is  concluded  without  resolution,  the  commis- 
sioner shall  send  a  report  of  [his]  the  investigation,  including  findings  of 
fact,  to  the  consumer  protection  division.  The  commissioner  shall  have 
exclusive  authority  and  jurisdiction  to  investigate,  hold  hearings, 
and  order  restitution  for  unfair  and  deceptive  conduct  by  an  en- 
tity regulated  under  this  chapter. 

4  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0080S 

AMENDED  ANALYSIS 
This  bill  narrows  the  "regulatory  exemption"  under  current  law  as  it 
applies  to  financial  institutions  and  certain  entities  regulated  by  bank- 
ing regulatory  authorities. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Mr.  President.  Be- 
ing passed  out  is  a  floor  amendment.  There  has  been  hours  and  hours 
and  hours  of  talk  on  this  bill  in  the  previous  bill  that  we  studied  two 
years  prior  to  this.  What  we  have  done  with  this  amendment  is  that 
during  our  hearings,  the  consumer  protection  people  came  to  our  hear- 
ing and  stood  up  and  said  what  they  wanted  to  see  was  restitution  on 
the  financial  end  of  auto  dealers.  They  really  didn't  care  who  did  it,  as 
long  as  there  was  restitution.  What  we  have  done  in  this  amendment, 
and  I  think  that  we  have  solved  that  problem,  in  that  we  have  given  the 
commissioner,  the  Banking  Commissioner,  authority  and  jurisdiction,  to 
investigate,  hold  hearings  and  order  restitution,  for  unfair  conduct  by 
any... that  is  regulated  under  them.  What  we  are  basically  saying  is  com- 
mon sense.  I  did  not  know  this  but  every  auto  dealer  in  New  Hampshire 
has  a  banking  license,  even  if  they  just  make  out  the  form  and  send  it 
to  Ford  Motor  Company.  So  every  dealer  is  licensed  by  the  banking  com- 
mission. If  they  do  something  faulty  in  the  finances,  it  is  our  feeling  in 
the  Insurance  Committee  that  the  complaint  should  follow  where  the 
license  came  from.  The  Banking  Commissioner  already  has  authority  to 
pull  that  license.  In  this  amendment,  we  are  now  giving  him  authority 
to  order  restitution.  Now  what  has  got  to  be  clear,  what  everybody  has 
to  understand,  is  that  this  is  the  only  part  of  auto  dealers  that  banking 
will  have  anything  to  do  with.  If  that  vehicle  drives  off  of  the  lot  and  the 
wheels  fall  off  of  it,  they  go  to  consumer  protection.  They  have  been  doing 
that.  We  haven't  changed  any  of  that.  There  are  thoughts  that  this  is  not 
going  to  happen  and  that  this  bill  protects  the  auto  dealers  and  that  is 
just  not  so.  So  what  we  are  saying  basically  is  to  pass  this  Senate  Bill 
with  this  amendment,  which  basically  says  that  insurance... the  banking 
commissioner  has  authority  to  order  restitution.  Anything  else  happens 
to  that,  if  they  tell  you  falsehoods  about  your  car,  they  turn  the  odom- 
eter back  and  that  type  of  thing,  that  has  nothing  to  do  with  the  bank- 
ing commission,  it  has  to  do  with  consumer  affairs.  I  ask  that  you  pass 
this  bill  as  ought  to  pass  with  amendment  and  send  it  on  to  the  House. 
Thank  you,  Mr.  President. 

SENATOR  BELOW:  Senator  Flanders,  there  is  an  important  issue  here 
and  I  just  think  to  be  clear,  I  just  would  like  to  inquire  about  the  in- 
tent of  some  of  the  language  here.  On  lines  15,  16,  17  and  18  of  the  floor 
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amendment,  it  says,  "This  paragraph  shall  apply  to  trade  or  commerce 
involving  retail  installment  sales  of  motor  vehicles  under  RSA  361-A 
if  such  trade  or  commerce  arises  in  connection  with  a  consumer  credit 
transaction  as  defined  in  RSA  356-K:l  and  is  subject  to  the  jurisdic- 
tion of  the  banking  commissioner  under  RSA  361-A."  Then  there  is  ad- 
ditional language  on  lines  30. ..starting  on  line  30  at  the  bottom  of  the 
page  that  says,  "The  commissioner  shall  have  exclusive  authority  and 
jurisdiction  to  investigate,  hold  hearings,  and  order  restitution  for 
unfair  and  deceptive  conduct  by  an  entity  regulated  under  this  chap- 
ter." My  question  is,  that  language,  I  think,  as  you  have  represented, 
is  intended  to  refer  to  those  aspects,  those  parts  of  the  transaction  that 
are  in  fact  regulated  under  RSA  361-A.  So  that  if  there  is  an  unfair  and 
deceptive  practice  related  to  the  installment  sale,  the  financing  of  the 
vehicle,  that  is  going  to  be  under  the  jurisdiction  of  the  banking  com- 
missioner. Is  that  correct? 

SENATOR  FLANDERS:  That  is  correct. 

SENATOR  BELOW:  If  there  is  some  aspect  of  the  transaction  that  is 
unfair  or  deceptive  that  isn't  part  of  361-A,  that  is  for  instance,  an 
auto  dealer  represents  that  this  car  is  inspectable,  the  wheels  won't 
fall  off,  somebody  drives  away  and  the  wheels  fall  off  and  it  is  not  at 
all  inspectable. ..if  that  is  unfair,  deceptive  practice. ..and  i  am  not  say- 
ing whether  it  is,  but  if  it  was  determined  to  be,  that  customer  would 
have  recourse  other  than  through  the  banking  commissioner  because 
that  wasn't  part  of  the  361-A  regulation.  Is  that  correct? 

SENATOR  FLANDERS:  If  ...the  way  that  we  have  talked  with  the  at- 
torney ...if  that  complaint  did  go  to  the  banking  commissioner,  they 
would  refer  it  to  consumer  protection. 

SENATOR  BELOW:  Right. 

SENATOR  FLANDERS:  They  do  communicate  the  facts  back  and  forth. 
So  working  together,  that  last  situation  that  you  have  talked  about 
would  go  to  consumer  protection. 

SENATOR  BELOW:  In  that  last  language  that  I  cited  from  the  floor 
amendment,  it  refers  to  the  banking  commissioner  having  exclusive 
authority  and  jurisdiction  and  so  forth  to  order  restitution  for  unfair 
deceptive  conduct  by  an  entity  regulated  under  the  chapter.  Is  it  fair 
to  say  that  the  phrase  "regulated"  under  the  chapter  doesn't  mean  sim- 
ply the  entity,  but  rather  unfair  deceptive  conduct  by  an  entity  that  is 
regulated  under  the  chapter?  So  for  instance,  the  entity  might  be  the  auto 
dealer.  It  is  not  that  the  banking  commissioner  has  exclusive  jurisdiction 
on  the  auto  dealer  to  order  restitution,  but  rather,  they  have  exclusive 
jurisdiction  for  the  unfair  and  deceptive  conduct  by  that  entity  that  is 
regulated  under  the  chapter.  So  that  entity  is  not  exempt  from  the  con- 
sumer protection  law  for  those  parts  that  aren't  covered  by  361-A? 

SENATOR  FLANDERS:  If  the  dealership  fills  out  an  application  and 
sends  it  to  Ford  Motor  Company,  Ford  Motor  Company  messes  up.  They're 
under  a  separate  license. 

SENATOR  BELOW:  Right. 

SENATOR  FLANDERS:  They  are  also  licensed  through  the  Banking 
Commissioner.  So  that  complaint  would  go  to  Ford  Motor  Company.  Again, 
it  would  go  to  banking. 
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SENATOR  BELOW:  I  guess  I  need  to  clarify  that.  But  the  point  is,  the 
language  here  means  that  the  Banking  Commissioner  has  exclusive  ju- 
risdiction for  that  conduct  that  is  regulated  under  this  chapter? 

SENATOR  FLANDERS:  Can  we  make  it  simple  by  saying  the  "intent" 
of  what  we  are  trying  to  do  is  that  the  Banking  Commissioner  has  au- 
thority over  everything  that  he  licensed.  When  they  issue  a  license, 
they  issue  a  license  for  certain  types  of  activity.  If  that  activity  has 
caused  somebody  to  lose  money,  then  that  complaint  goes  to  the  Bank- 
ing Commissioner.  If  it  is  not  under  that  licensing,  it  goes  to  Consumer 
Protection. 

SENATOR  BELOW:  Right.  So  that  entity,  if  they  conduct... if  there  is  an 
unfair  deceptive  practice  outside  of  what  the  Banking  Commissioner  is 
regulating,  that  same  entity  could  be  subject  to  the  Consumer  Protec- 
tion Act  for  those  other  activities  or  that  other  part  of  the  transaction? 

SENATOR  FLANDERS:  If  there  was  a  financial  act,  plus  another  act, 
then  it  would  go  to  both. 

SENATOR  BELOW:  Okay.  Thank  you. 

SENATOR  FLANDERS:  Okay. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Flanders, 
can  you  show  me  under  this  where  someone  who  had,  let's  say  an  odom- 
eter turned  back  under  this  section,  in  207,  would  have  recourse  to  go 
to  the  Consumer  Protection?  I  mean,  358  I  can  see,  which  this  is  358-A. 
As  I  read,  I  have  a  copy  of  the  regulation  and  RSA's,  A-3  would  exempt 
transactions,  which  appears  to  be  exempt  under  paragraph  15,  16,  17 
and  18  because  you  are  moving  it  over  to  361.  Can  you  show  me  where, 
under,  in  this  bill  where  it  allows  someone  to  go  after... get  compensation 
when  a  dealer  has  done  an  unscrupulous  act  such  as  turn  back  the  odom- 
eter under  358? 

SENATOR  FLANDERS:  We  didn't  change  the  Consumer  Protection  Act 
law.  All  that  we  did  was  give  more  power  to  the  Banking  Commissioner. 
That  is  all  covered  under  the  Consumer  Protection  Act. 

SENATOR  SAPARETO:  Thank  you. 

SENATOR  BELOW:  I  rise  to  speak  briefly.  I  would  support  this  floor 
amendment  that  Senator  Flanders  has  offered.  I  think  that  there  are 
other  issues  with  this  broad  issue  area,  but  I  think  that  this  does  accept- 
ably sort  out  the  issue  with  regard  to  insurance,  and  makes  clear  that 
those  parts  of  the  aspects  of  the  transaction  that  are  regulated  under 
361-A,  the  installment  sales  of  motor  vehicle  chapter,  would  be  regulated 
by  the  Banking  Commissioner  and  that  is  where  one  would  go  with  an 
unfair  deceptive  trade  practice  complaint  with  regard  to  those  aspects 
of  the  transaction.  If  there  are  other  aspects  of  the  transaction  that  the 
banking  commission  does  not  regulate  through  the  installment  sales  chap- 
ter or  otherwise,  those  consumers  would  still  have  recourse  under  the 
Consumer  Protection  Act. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  rise  to  speak  in  sup- 
port of  this  amendment  over  the  original  version. 

SENATOR  KENNEY:  Senator  Flanders,  I  had  a  constituent  of  mine  whose 
car  was  repossessed  two  days  before  Christmas.  He  is  soon  to  receive  a 
disability  check.  He  got  a  commitment  from  the  towns  Public  Assistance 
Office  to  support  them  in  paying  two  installments  for  his  car.  The  car 
was  repossessed.  It  was  financed  through  Ford  Motor  Credit.  I  under- 


SENATE  JOURNAL  29  JANUARY  2004  95 

stand  that  we  are  talking  about  state  law  and  our  state  banking  insti- 
tutions, but  he  feels  as  though  he  was  unfairly  treated  when  it  came  to 
this  repossession.  Is  there  any  arm  that  the  state  banking  commission 
might  have  under  this  legislation  to  go  back  out  of  the  state,  to  another 
corporate  financial  institution,  to  try  to  bring  them  back  into  the  state 
to  explain  why  his  car  was  repossessed? 

SENATOR  FLANDERS:  That  has  nothing  to  do  with  banking,  obviously 
I  don't  think.  I  can't  see  that  it  would  have  anything  to  do  with  bank- 
ing. His  recourse... if  he  thought...!  guess  that  my  answer  would  be,  and 
it  is  a  guess... that  if  he  thought  that  he  had  been  treated  improperly,  that 
he  would  call  the  banker  or  call  Consumer  Protection,  and  they  would 
decide  where  it  would  go,  because  they  work  closely.  I  don't  think  that 
people  realize  that  they  do  work  close  together.  They  fax  each  other... in 
fact,  this  floor  amendment  says  that  the  Banking  Commissioner  has  to 
keep  track  of  all  complaints,  and  report  those  complaints  to  the  Con- 
sumer Protection  office.  So,  if  they  thought  that  they  were  being  treated 
wrongly,  they  can  call  the  Attorney  General's  office  and  find  out  where 
they  should  go.  I  don't  know  where  that  would  go.  I  mean,  obviously 
payments  have  not  been  made  for  how  many  months  that  it  takes  to  get 
a  car  repossessed,  and  if  he  was  improperly  treated,  it  would  probably 
be  Consumer  Protection.  That  is  only  a  guess. 

SENATOR  KENNEY:  Okay,  thank  you. 

Floor  amendment  adopted. 

Senator  Sapareto  offered  a  floor  amendment. 

Sen.  Sapareto,  Dist.  19 
Sen.  Kenney,  Dist.  3 
Sen.  Below,  Dist.  5 

January  13,  2004 

2004-0092S 

05/09 

Floor  Amendment  to  SB  207 

Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Consumer  Protection;  Exempt  Transactions.  RSA358-A:3, 1  is  repealed 
and  reenacted  to  read  as  follows: 

L  Transactions  in  trade  or  commerce  which: 

(a)  Are  permitted  or  regulated  by  laws,  regulations,  standards,  or- 
ders, or  other  action  of  a  federal  or  state  regulatory  authority  that  ex- 
pressly regulates  unfair  or  deceptive  acts  or  practices  in  the  conduct  of 
such  transactions;  and 

(b)  Are  subject  to  remedial  action  by  such  federal  or  state  regula- 
tory authority  through  the  imposition  of  damages,  restitution,  or  other 
monetary  recovery  for  individual  consumers  injured  by  an  entity's  non- 
compliance with  such  laws,  regulations,  standards,  orders,  or  other  ac- 
tion of  such  federal  or  state  regulatory  authority. 

2007-0092S 

AMENDED  ANALYSIS 
This  bill  provides  an  exemption  from  the  consumer  protection  act  for 
transactions  under  the  supervision  of  a  federal  or  state  regulatory  au- 
thority that  is  expressly  authorized  to  regulate  unfair  or  deceptive  con- 
duct and  to  take  appropriate  remedial  action  in  the  event  of  noncom- 
pliance. 
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SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  Mr.  President,  this  is  the  only  language  which  preserves 
any  protection  to  individual  consumers  under  358-A.  This  version  cre- 
ates exemptions  for  specific  conduct  or  transactions  rather  than  entire 
industries.  Any  conduct  or  transaction  which  is  permitted  or  regulated 
by  any  law,  regulation,  standard  of  any  federal  or  state  authority,  will 
be  exempt.  This  approach  avoids  duplicate  regulation,  but  assures  the 
consumers  a  "still  seek"  protection  through  court  action  for  unfair  trans- 
actions or  conduct,  which  is  not  otherwise  regulated  by  another  govern- 
ment agency.  Let  me  give  you  an  example:  To  the  extent  our  banking 
commission  or  any  federal  agency  for  that  matter,  regulates  auto  loan 
contracts,  a  dealer's  misconduct  in  the  use  of  auto  loan  contracts  would 
be  exempt  under  what  we  have  just  passed.  This  is  because  the  bank- 
ing commission  will  police  the  contracts  under  RSA  361-A.  However,  if 
a  car  dealer  misleads  buyers  about  the  safety  of  a  used  car  or  spins  the 
odometer,  sells  a  salvage  vehicle  without  disclosing  that  fact,  or  breaches 
the  peace  during  a  repossession,  as  maybe  described  by  Senator  Kenney, 
or  other  charges  that  stem  from  a  misconduct,  it  has  not  historically  been 
handled  by  the  Banking  Commission  or  any  other  agency.  The  consumer 
needs  to  be  able  to  seek  damages  under  358-A  in  a  suit  based  on  unregu- 
lated conduct.  That  is  the  consumer  protection  law.  With  the  wording  of 
this  version,  the  amendment  that  you  have  before  you,  the  consumer 
could  pursue  such  a  claim,  through  RSA  358  under  the  consumer  pro- 
tection laws.  The  consumer  retains  some  limited  protection  for  claims 
that  no  agency  handles.  On  the  other  side  is  that  the  dealer  is  exempt 
from  a  consumers  complaints  if  the  conduct  is  regulated  by  the  bank- 
ing commissioner.  The  original  version,  and  the  version  that  we  just  voted 
on  before.  Senator  Flanders  amendment,  exempt  the  entire  industry  sim- 
ply because  those  industries  are  either  subject,  should  the  jurisdiction 
of,  and  I  quote,  it  is  right  in  that  bill  that  we  just  passed,  "or  is  subject 
to  the  laws,  regulations  and  standards."  The  consumer  has  no  recourse 
under  358-A  for  any  of  those  acts  listed  above  under  what  we  have  just 
passed.  No  matter  what  illegal  conduct  the  auto  dealer  commits  and 
regardless  of  whether  the  Banking  Department  handles  these  types  of 
individual  claims  or  not,  the  dealer  is  completely  shielded  from  any  ac- 
tion under  RSA  358-A  by  anyone  including  the  Consumer  Protection  Di- 
vision of  the  New  Hampshire  Attorney  General's  office.  I  mean,  we  may 
as  not  even  have  a  Consumer  Protection  Agency  in  place.  So  this  ver- 
sion right  now  allows  some  limited  recourse  for  the  consumer  and  is  a 
little  better  thought  out  that  it  covers  all  of  those  deceptive  practices  and 
allows  a  recourse  for  the  consumer,  under... in  contracts  under  banking 
or  in  the  case  of  tripping  odometers  and  so  forth,  under  358-A,  which  is 
consumer  protection.  So  I  would  urge  you  to  support  this  amendment 
because  it  does  cover  those  items. 

SENATOR  FLANDERS:  I  urge  you  to  vote  this  down.  The  reason  being 
is  there  has  been  a  great  deal  of  work  put  into  this  to  get  an  agreement. 
We  have  an  agreement  from  Kelly  Ayotte  in  the  AG's  office  who  called 
me.  The  Banking  Commissioner  Peter  Hildreth,  the  Insurance  Commit- 
tee, that  this  should  leave  this  chamber  as  was  defined  by  my  amend- 
ment. Since  we  have  an  agreement  to  do  that,  I  am  asking  the  Senators 
to  please  vote  this  amendment  down.  Let  it  go  to  the  House  with  the 
amendment  that  everyone  has  agreed  upon.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  support  of  this 
floor  amendment.  Although  I  think  what  we  just  passed  is  sort  of  mar- 
ginally acceptable  within  the  insurance  realm,  I  think  that  this  is  a  much 
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simpler,  broader,  better  policy.  It  is  much  more  consistent  with  what 
most  states  do.  Very  few  states  have  as  broad  of  an  exemption  from  the 
consumer  protection  statutes  as  New  Hampshire  does.  That  previous 
amendment  did  improve  it  somewhat,  that  broad  exemption,  but  this  is 
much  better  and  it  is  still  very  much  in  the  mainstream  of  what  other 
states  have  done.  It  does  exempt  those  transactions  and  trader  commerce 
that  are  regulated  and  permitted  by  those  other  authorities  but  it  does 
assure  that  there  would  be  remedial  action,  including  authority  to  or- 
der restitution,  not  just  in  the  insurance  realm,  but  also...  or  I  should 
say  banking  realm,  because  the  bill  that  we  just  did  just  covered  bank- 
ing, but  also  in  the  insurance  realm.  Also  in  those  regulatory  areas  that 
the  statute  currently  exempts  and  doesn't  necessarily  assure  that  there 
is  restitution  ability.  Again,  if  an  entity  say,  claims  that  they  are  regu- 
lated in  another  state,  but  that  other  state  has  no  authority  to  make  the 
consumer  whole  as  a  result  as  of  unfair  deceptive  practices,  then  this 
...then  they  would  not  have  the  exemption  if  we  don't  adopt  this  amend- 
ment. So  I  would  urge  adoption  of  this  floor  amendment. 

SENATOR  FLANDERS:  Just  briefly,  Mr.  President.  The  auto  dealers  are 
controlled  under  the  banking,  under  insurance  committee/commissioner, 
under  the  motor  vehicle  and  under  the  attorney  general.  The  Lemon  Law 
is  under  the  attorney  general's  office.  Licensing  for  dealerships  comes 
from  the  Department  of  Safety.  Anything  to  do  with  insurance  goes  to 
the  Insurance  Commissioner.  All  we  are  talking  about  right  now  is  the 
Banking  Commissioner.  If  you  are  going  to  get  into  the  insurance  and 
the  motor  vehicle  and  the  attorney  general,  I  don't  think  that  this  is  the 
time. ..we  don't  have  time  to  do  that.  So  that  is  why  I  am  asking  you  to 
pass  the  amendment,  the  Flanders  amendment,  which  takes  care  of  the 
auto  dealers  and  banking.  That  is  all  that  we  were  asked  to  do.  That  is 
what  we  were  asked  to  do  at  the  beginning  of  the  year  and  that  is  what 
we  did.  We  have  done  it.  We  have  taken  care  of  that  portion  of  it.  I  urge 
you  to  pass  it  as  is,  please. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  Senator  Below,  Sena- 
tor Flanders  and  I  are  chair  and  vice  chair  of  Insurance.  We  did  not  re- 
ally discuss  this  amendment  coming  forward  to  the  public  hearing  for 
Senate  Bill  207.  I  am  really  not  prepared,  as  vice  chair  of  insurance,  I 
am  asking,  that  if  you  could  withdraw  this  at  this  time  and  bring  it  to 
our  committee,  maybe  we  can  amend  it  to  another  bill  for  insurance,  that 
would  be  germane  and  giving  it  a  full  public  hearing  and  allowing  the 
committee  to  be  able  to  come  out  with  an  opinion  on  that  amendment 
and  move  forward  in  that  way.  Would  that  be  appropriate?  I  would  like 
to  ask  that  of  you? 

SENATOR  BELOW:  I  didn't  offer  the  amendment  so... 

SENATOR  PRESCOTT:  May  I  ask  that  same  question  without  repeat- 
ing it  to  Senator  Sapareto,  Mr.  President? 

SENATOR  EATON  (In  the  Chair):  So  done. 

SENATOR  PRESCOTT:  Thank  you  so  much  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Thank  you.  Senator 
Prescott.  This  is  very  minor.  If  you  look  at  it,  you  are  only  talking  about 
six  lines.  All  we  are  doing  is  we  are  just  codifying.  If  you  read  the  amend- 
ment that  we  have  got  here,  all  we  are  doing  is  we  are  saying  that  these 
consumer  protection  transactions  are  not  exempt.  We  are  spelling  it  out 
that  these  deceptive  practices  can  still  be  prosecuted  under  the  Con- 
sumer Protection  Act.  It  is  two  lines,  that  is  all  that  it  is.  (B):  It  allows 
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for  the  remedial  actions.  All  we  are  doing  is  preserving  in  statute  that 
protection  for  our  constituents  who  are  subject  to  deceptive  practices 
which  are  not  covered  by  banking.  That  is  all.  We  really  are  not  mak- 
ing any  other  changes. 

SENATOR  PRESCOTT:  Thank  you.  Would  you  please  answer  the  ques- 
tion? My  question  is:  Would  you  allow  this  to  be  brought  in  a  venue  be- 
fore the  Insurance  Committee  so  that  we  can  have  a  full  hearing  of  it  and 
get  a  greater  understanding?  It  may  be  simple  to  you,  but  maybe  not 
simple  to  others  in  this  body  that  are  being  put  in  a  position  to  make  a 
very  quick  decision,  yes  or  no,  for  a  bill  that  may  be  very  important  to  their 
constituents. 

SENATOR  SAPARETO:  I  understand  that  and  yes,  I  would  if  my  amend- 
ment failed. 

SENATOR  PRESCOTT:  Thank  you  so  much. 

PARLIAMENTARY  INQUIREY 

SENATOR  LARSEN:  We  were  questioning  whether  this  bill  needs  to  be 
acted  on  today  if  there. ..if  it  was  within  parliamentary  procedure  that 
we  could  re-refer  the  bill  to  allow  for  a  further  discussion  in  committee. 
I  wasn't  sure  of  the  status  of  Senate  Bill  207. 

SENATOR  EATON  (In  the  Chair):  If  it  goes  back  on  the  table,  it  will  take 
two-thirds  to  come  off.  The  House  might  not  accept  it  later  on. 

SENATOR  LARSEN:  Senate  Bill  207  is  from  last  session? 

SENATOR  EATON  (In  the  Chair):  Yes  it  is. 

SENATOR  LARSEN:  That  is  what  I  wasn't  sure  of.  Thank  you. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  All  that  we  are  do- 
ing is. ..I  agree  with  Senator  Flanders  that  we  should  just  be  looking  at 
those  regulations  which  are  covered  under  banking.  All  that  I  am  doing 
is  I  am  making  sure  that  those  other  provisions,  those  other  things  that 
are  deceptive  practices,  can  still  be  prosecuted  under  the  Consumer  Pro- 
tection. If  you  look  at  the  amendment,  that  is  all  that  it  does.  It  identi- 
fies an  exempted  transaction.  So  we  either  make  a  choice  that  we  want 
to  preserve  those  protections  under  the  current  statutes  or  not.  That  is 
just  what  the  amendment  does  preserve.  Thank  you. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  This  bill  actually  came 
through  the  Banks  Committee  where  I  serve  as  vice  chair.  I  would  like 
to  support  what  Senator  Flanders  has  said  on  this  bill.  I  would  like  the 
Senate  to  understand  that  we  had  full  hearings  on  this  bill  last  year  and 
then  put  it  in  the  re-referred  status.  We  were  here  in  the  fall  for  a  daylong 
hearing  on  this  bill.  There  has  been  suggestions  that  these  types  of  pro- 
posals come  in  with  amendment  after  amendment,  from  different  direc- 
tions. It  has  been  a  very  delicate  working  out  of  the  circumstance  which 
has  been  achieved  between  the  different  interested  parties,  the  AG's  of- 
fice, and  the  banking  commission  and  the  like.  I  believe  that  the  original 
amendment,  which,  as  the  bill  as  it  now  stands  amended,  is  the  appro- 
priate action  for  this  Senate  to  move  the  bill  forward  and  gain  progress 
on  this  issue.  I  do  not  believe  that  we  should  attach  this  amendment,  at 
this  time,  which  has  been  discussed  in  different  forums,  and  rejected  by 
the  committee  as  a  solution  during  an  elongated  and  very  well  attended 
process  by  the  public.  Thank  you,  Mr.  President. 
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SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Sapareto,  had 
you  discussed  this  amendment  with  the  office  of  Consumer  Protection 
and  had  they  indicated  in  any  way  that  this  was  something  which  they 
preferred  to  see  come  through? 

SENATOR  SAPARETO:  Actually,  I  had  discussed  this  with  a  professor 
of  Franklin  Pierce  College  who  did  the  evaluation  for  this,  the  consumer 
protection  specialist.  That  is  where  the  language  actually  came  from. 
Again,  his  main  objective  was  just  to  preserve  those  protections  avail- 
able under  the  Consumer  Protection  Laws. 

SENATOR  LARSEN:  Thank  you. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  am  a  strong  advocate 
of  what  this  amendment  is  trying  to  accomplish.  Based  on  the  comments 
from  Senator  Prescott,  and  I  know  Senator  Flanders  feels  the  same  way, 
again,  understand  that  we  would  work  on  this  because  it  is  an  impor- 
tant issue.  That  the  consumer  protection  law  applied  to  all  of  these  agen- 
cies in  some  form  so  the  consumer  has  a  recourse,  I  think,  is  important; 
However,  I  do  believe  that  on  this  particular  bill,  the  committee  has 
worked  hard.  They  have  come  to  a  solution  after  a  long  and  difficult 
process  and  I  am  going  to  support  the  committee,  but  I  am  also  going 
to  continue  to  push  and  take  Senators  Prescott  and  Flanders  at  his  word, 
that  we  will  look  at  this  issue  as  it  relates  to  other  agencies  because  we 
need  to  expand  the  ability  of  people  to  go  to  the  consumer  protection 
agency  for  the  benefit  of  our  consumers.  Thank  you,  Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Senator  Larsen,  the 
last  word  that  I  got  from  the  consumer  protection  people  was  from  Kelly 
Ayotte  who  said  to  pass  it  with  the  Flanders  amendment.  So  I  don't  know 
what  anybody  else  has  discussed,  but  I  take  her  for  her  word.  This  is 
what  she  wants  and  she  is  representing  the  Consumer  Bureau.  She  has 
also  been  involved  in  it  since  day  one. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  division  vote  was  requested. 

Yeas:  7  -  Nays:  14 

Senator  Foster  rule  #42. 

Floor  amendment  failed. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

MOTION  TO  TAKE  FROM  THE  TABLE 

Senator  Foster  moved  to  have  HB  464-FN  taken  off  the  table. 

Adopted. 

HB  464-FN,  establishing  a  criminal  penalty  for  facilitating  a  drug  or 
underage  alcohol  house  party. 

Question  is  on  the  adoption  of  the  committee  amendment  (2463). 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  It  was  tabled  previously, 
I  think  out  of  concerns  that  it  could  perhaps  cause  people,  the  way  that 
it  was  written,  to  be  found  guilty  under  the  law  when  they  really  didn't 
know  that  the  house,  the  party  in  the  house,  people  were  consuming  or 
might  consume  drugs  and  alcohol  with  underage  individuals.  In  other 
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words,  the  way  that  the  bill  was  originally  drafted  people  had  concerns, 
I  think,  in  this  body,  that  somebody  might  take  an  overt  act,  for  example, 
helping  their  child  send  out  an  invitation  or  perhaps  buying  food  for  the 
party  and  the  way  that  the  bill  was  written,  if  drug  and  alcohol  were 
consumed  at  that  party,  they  could  have  been  found  guilty.  There  is  a 
floor  amendment  that  I  would  like  to  have  passed  out.  I  think  the  pend- 
ing motion  is  a  different  floor  amendment. 

SENATOR  EATON  (In  the  Chair):  Senator  Foster,  the  pending  motion 
is  ought  to  pass  as  amended.  There  is  an  amendment  that  we  have  not 
voted  on  (2463).  Is  that  to  be  withdrawn? 

SENATOR  FOSTER:  Either  withdrawn  or  voted  down. 

SENATOR  PETERSON:  The  committee  would  ask  that  the  Senate  vote 
down  the  original  committee  amendment  and  clear  the  path  for  Senator 
Foster  to  present  this  amendment,  which  we  met  in  committee  and  found 
unanimous  support  for  within  the  committee.  Thank  you,  Mr.  President. 

Amendment  failed. 

Senator  Foster  offered  a  floor  amendment. 

Sen.  Foster,  Dist.  13 

January  29,  2004 

2004-0253S 

04/01 

Floor  Amendment  to  HB  464-FN 

Amend  RSA  644:18  as  inserted  by  section  1  of  the  bill  by  replacing  it  with 
the  following: 
644:18  Facilitating  a  Drug  or  Underage  Alcohol  House  Party. 

I.  A  person  shall  be  guilty  of  a  misdemeanor  if  such  person  owns  or 
has  control  of  the  occupied  structure,  dwelling,  or  curtilage,  where  a  drug 
or  underage  alcohol  house  party  is  held  and  such  person  knowingly  com- 
mits an  overt  act  in  furtherance  of  the  occurrence  of  the  drug  or  under- 
age alcohol  house  party  knowing  persons  under  the  age  of  21  possess  or 
intend  to  consume  alcoholic  beverages  or  use  controlled  drugs  at  such 
drug  or  underage  alcohol  house  party. 

II.  It  is  an  affirmative  defense  to  prosecution  under  this  section  if  a 
person  gives  timely  notice  to  a  law  enforcement  official  of  the  occurrence 
of  the  drug  or  underage  alcohol  house  party  or  engages  in  other  conduct 
designed  to  prevent  the  occurrence  of  such  party,  or  takes  action  to  ter- 
minate such  party  once  underway. 

III.  In  this  section,  "drug  or  underage  alcohol  house  party"  means  a 
gathering  of  5  or  more  people  under  the  age  of  21  at  any  occupied  struc- 
ture, dwelling,  or  curtilage,  who  are  unrelated  to  the  person  who  owns 
such  occupied  structure,  dwelling,  or  curtilage  or  has  control  thereof, 
where  at  least  one  person  under  the  age  of  21  unlawfully  possesses  or 
consumes  an  alcoholic  beverage  or  controlled  drug.  "Occupied  structure" 
has  the  same  meaning  as  in  RSA  635:1,  and  "dwelling"  and  "curtilage" 
have  the  same  meaning  as  in  RSA  627:9. 

IV.  The  provisions  of  this  section  shall  not  apply  to  the  use  of  alcoholic 
beverages  at  legally  protected  religious  observances  or  activities,  or  to 
those  persons  using  a  controlled  drug  under  a  physician's  care  where  the 
use  of  the  drug  is  consistent  with  the  directions  of  a  physician. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  So  you  have  before  you 
the  floor  amendment.  If  you  focus  particularly  on  lines  7  &  8  of  the  amend- 
ment, you  will  see  that  what  we  have  done  here  is  to  make  clear  that  the 
individual  whose  home  it  may  be,  or  dwelling  it  may  be,  would  have  to 
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know,  in  effect,  that  a  party  is  going  on  where  either  people  possess  or  are 
consuming  drug  or  alcohol  and  they  are  under  the  age  of  21.  In  fact,  we 
tried  to  make  that  extra  specially  clear,  with  language  there.  So  I  think 
that  probably  would  address  the  concerns  that  some  of  us  had  in  this  body. 
I  would  urge  that  the  amendment  be  passed.  Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  to  support  the 
committee  amendment  and  to  thank  the  Judiciary  Committee  for  the 
time  it  has  taken  to  craft  this  bill.  As  the  District  21  Senator,  I  appreci- 
ate the  attention  given  it  by  the  committee,  sending  a  positive  message 
to  the  youth  of  Dover,  who  involve  themselves  in  the  political  process  to 
affect  change.  Even  more  importantly,  as  a  member  of  the  Governor's 
Commission  on  Alcohol  and  Drug  Abuse  Prevention  and  Treatment,  I  see 
this  bill  as  giving  parents  and  adolescents  a  tool  in  reducing  underage 
drinking.  The  final  bill  does  an  excellent  job  of  addressing  adult  sanc- 
tioned underage  drinking  parties.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  just  rise  to  compliment 
Senator  Foster  who  helped  work  through  this  in  a  way  that  clarifies  for 
all  of  us  who  will  have  teenage  parents,  as  well  as  all  of  the  parents  of 
this  state,  the  consequences  in  a  clear  way.  It  was  a  bit  complicated  to 
get  the  wording  right  and  I  think  that  Senator  Foster  did  a  great  job. 
Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  rise  in  support  of 
the  amendment  and  thank  Senator  Foster  for  his  work  and  thank  the 
Judiciary  Committee  for  their  attention  to  detail  on  this  important  bill. 
I  called  a  recess  just  a  moment  ago  because  I  was  reminded  that  the 
college  and  university  community  had  a  concern,  which  I  would  like  to 
obviate  by  these  remarks.  The  intent  of  the  committee,  in  bringing  forth 
this  amendment  is  that  a  college  and  university  that  has  an  anti-drug 
and  alcohol  abuse  policy  attempts  to  implement  it  on  the  campus  and 
may  own  campus  buildings  where  such  activity  may  occur,  unbeknown 
to  them,  is  not  committing  an  act,  an  overt  act,  in  furtherance  of  such 
party.  I  believe  that  there  was  some  concern  among  legal  authorities  that 
there  would  be  some  circumlocutious  way  that  one  could  argue  that  is 
the  case.  So  we  clearly  wish  to  have  college  and  universities  to  continue 
to  pursue  these  policies  and  find  no  fault  with  that  and  certainly  intend 
today  to  pass  no  stricture  that  would  limit  their  ability  to  do  so.  How- 
ever, the  bill  does  address  an  important  point.  That  is  that  parties  such 
as  these  cause  damage.  There  are  effects  that  flow  from  the  unbridled 
use  of  drugs  and  alcohol  among  our  young  people  and  among  our  popu- 
lation in  general  which,  indeed,  are  a  cancer  on  our  society.  A  sap  of  our 
productive  capacity  and  cause  tremendous  problems  for  our  health  and 
safety.  This  is  a  bill  that  is  a  step  forward  that  says  that  those  who  would 
actively  sponsor  such  a  party  are  indeed  responsible  to  a  degree  and 
must  indeed  be  under  the  law,  found  to  be  out  of  bounds  for  having  ac- 
tively promoted  such  behavior  that  has  such  deleterious  results.  I  urge 
the  Senate  to  pass  this  bill  as  amended,  in,  I  think,  a  reasonable  and  fair 
way  by  the  efforts  of  our  committee.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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COMMITTEE  REPORTS 

SB  61,  relative  to  collective  bargaining  units  at  charter  schools.  Edu- 
cation Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator 
O'Hearn  for  the  committee. 

Senate  Education 
January  22,  2004 
2004-0209S 
04/09 

Amendment  to  SB  61 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  collective  bargaining  units  at  charter  schools  and 
charter  conversion  schools,  and  relative  to  leaves  of  absence 
for  teachers  to  accept  employment  at  a  charter  school. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Subparagraph;  Charter  Schools;  Establishment;  Procedures. 
Amend  RSA  194-B:3,  VI  by  inserting  after  subparagraph  (b)  the  follow- 
ing new  subparagraph: 

(c)  Such  teachers  shall  be  covered  by  the  salary  and  benefit  provi- 
sions, including  seniority  and  retirement  benefits,  of  the  collective  bar- 
gaining agreement  of  the  existing  school,  unless  the  teachers  vote  other- 
wise. 

2  Charter  Schools;  Employees.  Amend  RSA  194-B:14,  Il(b)  to  read  as 
follows: 

(h)(1)  [Bargaining  units]  A  teacher  who  accepts  employment  at 
a  charter  school  [shall  be  separate  from  other  bargaining  units]  in  the 
same  school  district  may  elect  to  remain  a  member  of  the  bargain- 
ing unit  with  which  such  teacher  was  affiliated  prior  to  becoming 
a  charter  school  teacher.  A  teacher  electing  this  option  shall  retain 
all  rights  and  benefits  afforded  by  the  previous  bargaining  unit. 
(2)  A  teacher  who  accepts  employment  at  a  charter  school 
in  a  different  school  district  shall  retain  all  longevity  accrued 
through  employment  in  a  previous  school  district. 

3  New  Section;  Teachers;  Leave  of  Absence  for  Employment  at  Char- 
ter School.  Amend  RSA  189  by  inserting  after  section  39-b  the  following 
new  section: 

189:39-c  Leave  of  Absence  for  Employment  at  Charter  School. 

I.  A  teacher  employed  at  a  public  elementary  or  secondary  school 
may  request  up  to  a  3-year  leave  of  absence  for  the  purpose  of  accept- 
ing employment  at  a  charter  school.  Such  request  shall  be  submitted  in 
writing  in  accordance  with  notice  procedures  in  effect  in  the  school  dis- 
trict. Approval  for  a  leave  of  absence  request  shall  not  be  unreasonably 
withheld. 

II.  A  teacher  who  leaves  employment  at  a  charter  school  shall  have 
the  right  to  return  to  a  comparable  position  for  which  such  teacher  is 
properly  credentialed  in  the  public  school  which  granted  the  leave  of 
absence.  A  teacher  seeking  to  return  under  this  paragraph  shall  provide 
written  notice  to  the  superintendent  no  later  than  January  31  of  the  year 
in  which  return  is  sought. 

4  Repeal.  RSA  194-B:14,  II  (e),  relative  to  requiring  a  charter  school 
teacher  to  withdraw  from  the  teacher's  previous  bargaining  unit,  is  re- 
pealed. 

5  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 


SENATE  JOURNAL  29  JANUARY  2004  103 

2004-0209S 

AMENDED  ANALYSIS 

This  bill: 

L  Allows  charter  school  teachers  to  remain  members  of  the  bargain- 
ing unit  with  which  they  were  affiliated  prior  to  becoming  charter  school 
teachers  and  allows  teachers  who  become  charter  school  teachers  in  a 
different  school  district  to  retain  all  longevity  accrued  to  date. 

n.  Provides  that  the  terms  of  the  collective  bargaining  agreement  in 
effect  at  the  time  a  school  successfully  converts  to  a  charter  school  shall 
remain  in  effect,  and  any  teacher  employed  by  a  school  which  success- 
fully converts  to  a  charter  school  shall  be  covered  by  the  provisions  of 
the  collective  bargaining  agreement,  including,  but  not  limited  to  salary, 
seniority,  and  retirement  benefits,  unless  the  teachers  vote  otherwise. 

in.  Allows  a  teacher  employed  at  a  public  elementary  or  secondary 
school  to  request  up  to  a  3-year  leave  of  absence  for  the  purpose  of  ac- 
cepting employment  at  a  charter  school. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  61 
ought  to  pass  with  amendment.  This  legislation  will  give  teachers  an 
incentive  to  work  in  charter  schools  but  also  give  them  the  ability  to 
return  to  work  in  a  non-charter  public  school.  For  charter  schools  in  the 
same  school  district,  teachers  will  be  able  to  remain  a  member  of  the 
bargaining  unit  of  which  they  were  affiliated  and  they  will  maintain 
their  longevity  for  the  charter  school  outside  of  their  school  district.  This 
legislation  has  undergone  several  changes  in  an  attempt  to  address  the 
concerns  of  many  parties  dealing  with  the  benefits  and  bargaining  rights 
of  teachers  working  in  charter  schools.  The  Education  Committee  asks 
your  support  for  the  motion  of  ought  to  pass  with  amendment.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Senator  O'Hearn, 
if  a  teacher  is  a  member  of,  for  example,  a  Nashua  teacher  who  is  a  mem- 
ber of  the  AFT,  and  they  choose  to  work  in  the  charter  school  that  is  con- 
stituted in  Exeter,  which  is  governed  by  the  NEA.  How  does  the  bargain- 
ing unit  transfer  when  you  are  a  member  of  one  bargaining  unit  here  and 
another  bargaining  unit  in  the  district  where  you  are  working?  Whose  rules 
are  in  place? 

SENATOR  O'HEARN:  There  are  two  pieces  in  charter  school  legislation. 
Charter  school  legislation  is  under  194,  prior  to  that  is  193,  which  is 
conversion  charter  school.  They  can  remain  within  their  bargaining  unit 
with  a  charter  school  started  by  their  own  school  district  so  they  would 
remain  within  that  bargaining  unit  in  193  what  is  called  a  conversion 
charter  school.  So  it  is  a  charter  school  within  the  same  public  school 
that  they  are  already  working  in.  The  second  piece  is  that  they  are  not 
part  of  their  bargaining  unit.  In  the  second  piece,  when  they  are  mov- 
ing out-of-district,  they  only  can  come  back  after  three  years  and  keep 
their  longevity  or  their  seniority,  and  have  their  job  back. 

SENATOR  D'ALLESANDRO:  If  I  am  interpreting  what  you  said  prop- 
erly, if  the  charter  school  is  within  the  district,  then  you  have  all  of  the 
rights  of  your  bargaining  unit?  But  if  you  went  to  a  charter  school  that 
was  outside  of  the  district  and  part  of  another  bargaining  unit,  then 
these  would  not  apply? 
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SENATOR  O'HEARN:  That  is  correct. 

SENATOR  D'ALLESANDRO:  Thank  you.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  351 -FN,  relative  to  concurrent  enrollment  at  regional  vocational  edu- 
cation centers.  Education  Committee.  Ought  to  pass,  Vote  3-0.  Senator 
O'Hearn  for  the  committee. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  351 
ought  to  pass.  On  few  occasions  a  student  in  the  career  and  technical 
education  program  needs  to  attend  the  receiving  school  for  the  full  day 
for  his  educational  plan.  In  those  instances,  the  state  pays  75  percent 
of  the  full  tuition  for  the  receiving  school  rather  than  75  percent  of  the 
tuition  for  the  career  and  technical  program.  There  are  only  two  students 
currently  approved  for  this  and  in  the  past  the  Department  of  Education 
has  approved  of  four  students  at  most.  The  Education  Committee  asks  for 
your  support  for  the  motion  of  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  205-FN,  authorizing  the  state  to  accept  the  title  of  the  dam  and  dikes 
at  Smith  Pond,  Enfield,  New  Hampshire.  Environment  Committee.  Ought 
to  pass  with  amendment,  Vote  4-0.  Senator  Below  for  the  committee. 

Environment 
January  21,  2004 
2004-0187S 
06/09 

Amendment  to  SB  205-FN 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Findings.  The  general  court  finds: 

I.  Smith  Pond  in  Enfield  was  created  by  a  dam  and  dikes  built  by 
the  Enfield  Shakers  in  1838  and  was  connected  to  the  Lower  Shaker 
Village  for  water  power  purposes  by  a  diversion  canal  over  a  mile  in 
length  across  the  side  of  Shaker  Mountain. 

II.  Smith  Pond  has  not  been  determined  to  be  a  public  water  body  and 
is  presumed  to  be  a  private  water  body.  The  tax  records  of  the  town  of 
Enfield  show  the  area  of  the  pond  as  contained  within  4  separate  parcels 
with  3  owners  and  with  property  boundaries  across  the  pond. 

III.  The  state  of  New  Hampshire,  fish  and  game  department,  owns 
approximately  Vi  of  the  shoreline  and  area  of  the  pond,  including  a  num- 
ber of  islands,  as  part  of  the  4,200  acre  Enfield  wildlife  management 
area.  Of  the  4  parcels  containing  the  impoundment  area  of  Smith  Pond, 
the  state-owned  parcel  is  most  remote  from  Smith  Pond  Road  with  no 
dedicated  access  rights.  Access  to  the  pond  across  other  portions  of  the 
wildlife  management  area  is  remote  and  distant. 

IV.  Smith  Pond  enjoys  a  high  degree  of  water  clarity  and  quality,  there 
is  very  little  development  within  its  watershed,  and  it  feeds  a  wetland 
marsh  area  below  its  outlet. 

V.  Smith  Pond  has  significant  historic,  scenic,  environmental,  and 
recreational  value  which  would  be  reduced  if  the  dam  were  breached, 
and  preserved  and  enhanced  if  the  state  acquires  ownership  of  the  dam 
and  dikes  with  related  conservation,  public  use,  and  access  easements 
under  the  terms  of  this  act. 
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VI.  The  pond  is  a  warm  water  fishery  and  habitat  for  nesting  loons 
and  migratory  duck  populations. 

VII.  The  adjoining  Enfield  wildlife  management  area  has  been  ranked 
second  of  293  state  properties  evaluated  for  investigation  by  the  New 
Hampshire  natural  heritage  inventory  program  due  to  its  ecological  di- 
versity and  potential  for  rare  species  and  exemplary  natural  commu- 
nities. 

VIII.  The  last  successor  entity  to  the  Enfield  Shakers  who  originally 
developed  and  owned  the  dam,  dikes  and  impoundment  area,  Enfield 
Shaker  Limited  Partnership,  recorded  a  release  and  abandonment  of  all 
rights  it  may  have  to  the  water  of  Smith  Pond  and  the  land  appurtenant 
thereto,  as  well  as  all  rights  to  convey  such  water  over  the  land  of  oth- 
ers in  the  Grafton  County  registry  of  deeds,  Book  1946,  Page  412,  be- 
fore dissolving  and  ceasing  to  exist.  No  other  property  owner  has  as- 
serted, assumed,  or  accepted  those  property  rights. 

IX.  The  current  state  of  disrepair  of  the  dam  and  dikes  creates  a 
safety  hazard  that  needs  to  be  corrected  by  either  breaching  or  repair- 
ing the  dam  and  dikes,  neither  of  which  can  be  readily  pursued  due  to 
the  legal  uncertainties  as  to  ownership  of  and  responsibility  for  the  dam, 
dikes  and  impoundment,  and  access  thereto. 

X.  If  the  state  accepts  ownership  of  the  dam  and  dikes  under  the 
conditions  of  this  act,  the  financial  liability  and  risk  to  the  state  will  be 
minimized  while  significant  public  access,  recreation,  historic  preserva- 
tion, and  conservation  values  will  be  gained.  The  fish  and  game  depart- 
ment will  also  realize  improved  access  for  management  and  public  use 
of  its  Enfield  wildlife  management  area. 

2  Smith  Pond;  Town  of  Enfield.  The  department  of  environmental  ser- 
vices may  accept  ownership  and  title  to  the  outlet  dam  and  appurtenant 
dikes  of  the  approximately  68-acre  Smith  Pond,  located  off  of  Interstate 
89  at  exit  15,  Smith  Pond  Road,  Enfield,  New  Hampshire,  subject  to  the 
following  conditions: 

I.  A  finding  by  the  department  that  the  dam  and  dikes  are  in  a  rea- 
sonable and  acceptable  state  of  repair. 

II.  Acceptance  by  the  department  of  one  or  more  easements  for  main- 
tenance access  to  the  dam  and  dikes. 

III.  Acceptance  by  the  state  of  New  Hampshire,  acting  through  the 
department  of  environmental  services,  the  department  of  resources  and 
economic  development,  or  the  fish  and  game  department,  of  a  conserva- 
tion easement  to  the  entire  area  of  the  pond  at  the  impounded  mean  high 
water,  beyond  such  rights  as  the  state  already  owns  as  part  of  the  Enfield 
wildlife  management  area,  that  permits  reasonable  public  pedestrian 
access,  swimming,  fishing,  hunting,  and  non-motorized,  carry-in,  boat 
access  including  canoes,  kayaks,  inflatable  rafts,  and  similar  vessels, 
except  as  provided  below.  The  easement  shall  also  include  public  pedes- 
trian access  to  the  pond  from  the  public  way  of  Smith  Pond  Road  and 
occasional  vehicular  access  by  individuals  with  disabilities  as  conditions 
may  reasonably  allow  and  by  prior  arrangement  with  the  owner  of  the 
right-of-way  up  the  private  portion  of  Smith  Pond  Road,  either  directly 
or  through  a  state  office  designated  by  such  owner,  with  a  provision 
that  such  individuals  with  disabilities  may  launch  and  use  on  Smith 
Pond  a  non-motorized  boat  or  one  powered  with  an  electric  motor  with 
a  manufacturer's  rated  capacity  not  to  exceed  3  horsepower.  The  town 
of  Enfield  or  a  not-for-profit  entity  may  partner  with  the  state  in  ac- 
quiring or  holding  such  a  conservation  easement. 

IV.  Acceptance  by  the  fish  and  game  department  of  an  easement  up 
Smith  Pond  Road  and  across  private  lands  to  the  Enfield  wildlife  man- 
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agement  area,  adjoining  the  pond  area,  for  purposes  of  occasional  tim- 
ber management  and  harvesting,  as  determined  by  the  fish  and  game 
department,  and  for  hunting  and  fishing  access  by  the  pubhc. 

V.  A  finding  by  the  department  and  the  state  treasurer  that  there  have 
been  funds  escrowed  for  deposit  into  the  Smith  Pond  Dam  maintenance 
account  estabhshed  in  section  3  of  this  act  which  are  sufficient  to  be  rea- 
sonably expected  to  produce  growth  and  returns  from  investments,  which 
alone  or  in  combination  with  binding  agreements  for  payments  or  assess- 
ments with  one  or  more  property  owners  pursuant  to  RSA  482:44,  are 
adequate  to  fund  reasonably  expected  future  maintenance  and  repair  costs 
of  the  Smith  Pond  dam  and  dikes  to  be  owned  by  the  state. 

3  Smith  Pond  Dam  Maintenance  Account.  The  Smith  Pond  dam  main- 
tenance account  is  created  as  a  water  resources  council  account  of  the 
department  of  environmental  services  authorized  under  RSA  6:12-d,  XII. 
The  department  of  environmental  services  may  solicit  and  accept  grants 
or  gifts  for  deposit  into  the  Smith  Pond  dam  maintenance  account.  The 
state  treasurer  shall  hold  such  funds  distinct  and  separate  from  other 
funds  of  the  state  and  invest  them  in  accordance  with  RSA  6:8,  to  pro- 
duce growth  and  returns  from  investments  to  fund  future  maintenance 
and  repair  costs  of  the  Smith  Pond  dam  and  appurtenant  dikes  includ- 
ing access  routes  thereto. 

4  Repairs  Authorized.  After  the  effective  date  of  this  act,  the  depart- 
ment of  environmental  services  may  obtain  permission  from  abutting 
landowners  to  undertake  the  work  required  to  restore  the  dam  and  dikes 
to  an  acceptable  state  of  repair  to  the  extent  that  funding  for  such  work 
is  available  from  sources  other  than  the  department. 

5  Eligible  Resource  Assets  Under  Land  and  Community  Heritage  In- 
vestment Program.  The  easements  to  be  accepted  under  section  2  of  this 
act  shall  be  eligible  resource  assets  for  financial  assistance  under  RSA 
227-M:8,  III. 

6  Title.  A  court  of  competent  jurisdiction  may  quiet  title  to  the  dam, 
dikes,  and  the  impoundment  rights  of  Smith  Pond  and  vest  ownership 
therein  with  the  state  of  New  Hampshire,  department  of  environmental 
services,  upon  representation  by  the  state  that  the  preconditions  of  sec- 
tion 2  have  been  satisfied  and  a  finding  that  any  property  owners  who  may 
hold  such  rights  have  either  quitclaimed  their  interest  in  such  rights  to 
the  state  or  abandoned  such  rights. 

7  Effective  Date.  This  act  shall  take  effect  30  days  after  its  passage. 

2004-0187S 

AMENDED  ANALYSIS 
This  bill  authorizes  the  department  of  environmental  services  to  ac- 
cept title  to  the  dam  and  dikes  at  Smith  Pond  in  Enfield,  provided  cer- 
tain conditions  are  first  met.  The  bill  establishes  the  Smith  Pond  dam 
maintenance  account  to  fund  maintenance  and  repair  costs  for  the  Smith 
Pond  dam  and  appurtenant  dikes. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  Senate  Bill  205  as 
ought  to  pass  with  amendment,  as  recommended  by  the  Environment 
Committee.  This  bill  originated  in  the  2003  session  and  was  re-referred 
in  order  to  allow  the  Dam  Management  Review  Committee  time  to  exam- 
ine and  make  a  recommendation  on  the  feasibility  of  the  state  accepting 
ownership  of  the  dam  and  dikes  at  Smith  Pond  in  the  town  of  Enfield. 
Smith  Pond  is  a  very  unusual  location.  It  is  about  68  acres.  It  was  cre- 
ated by  the  Shakers  in  the  early  1800's.  It  is  unusual,  although  it  is  of  that 
large  size,  it  is  actually  presumed  to  be  a  private  pond  because  there  is 
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no  documentation  of  a  ten-acre  body  preexisting  the  site.  So  therefore,  it 
is  mostly  privately  or  presumed  to  be  privately  owned  although  the  state 
owns  forty-two  hundred  acre  Enfield  Wildlife  Management  area  that  in- 
cludes part  of  the  pond  but  there  is  limited  public  access.  The  long  and 
short  of  this  is  that  after  a  fair  amount  of  work,  we  believe  that  we  have 
a  mechanism  that  will  produce  sufficient  public  benefits  without  any  sig- 
nificant financial  cost  or  liability  to  the  state.  So  the  long  and  short  of  it 
is  that  the  Dam  Management  Review  Committee,  after  visiting  the  site, 
did  vote  to  recommend  the  legislation  with  an  earlier  draft  of  the  amend- 
ment that  the  committee  adopted.  It  was  supported  by  the  Department 
of  Environmental  Services,  the  Fish  and  Game  Department  and  the  New 
Hampshire  Wildlife  Federation.  Therefore,  I  urge  adoption  of  the  commit- 
tee report  of  ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Senator  Below,  I  just 
have  a  couple  of  minor  questions.  One  is  what  is  the  classification  of  the 
dam?  Two  is  does  it  require  emergency  evacuation  plans,  and  three  is 
have  the  local  community  people  ....  are  they  in  support  of  this? 

SENATOR  BELOW:  Good  questions.  The  dam  is  a  middle  class  hazard. 
I  am  trying  to  think  of  the  technical  term.  I  think  it  is  in  the  findings, 
but  it  is  a  moderate  sort  of  hazard  dam,  in  that  there. ..if  it  was  breached, 
it  could  cause,  down  near  Lake  Mascoma,  it  could  overrun  the  roadway 
and  impact  a  couple  of  homes  and  buildings.  There  are  issues  with  it. 
Part  of  the  issue  is  that  there  is  no  clear  ownership  of  the  dam,  there  is 
unsettled  title.  The  Shakers  owned  it.  They  conveyed  it  to  the  LaSallette 
Order,  which  conveyed  it  to  a  private  for  profit  entity  called  the  Enfield 
Shaker  Limited  Partnership  which  recorded  a  release  and  abandonment 
of  their  rights,  and  recorded  that,  and  then  went  on  to  dissolve,  and  they 
no  longer  exist,  and  the  underlying  property  owner,  in  correspondence 
with  the  Attorney  General's  office,  has  argued  that  they  do  not  accept 
the  notion  that  they  are  responsible  for  it  or  have  title  for  this.  So  that 
is  one  of  the  issues.  The  long  and  short  of  it  is  that  there  is  a  lot  of  local 
support  and  interest  in  this.  We  did  have  participation  from  the  Enfield 
Conservation  Commission.  I  have  been  in  discussions  with  the  town 
Manager  there  and  the  town  has  actually  taken  some  actions  to  support 
access  to  the  site  and  such.  It  is  a  fairly  sort  of  complex  path  that  the 
bill  sort  of  enables,  but  basically,  it  enables  a  bunch  of  preconditions, 
such  as  that  the  dam  has  to  be  brought  up  to  a  complete  acceptable  state 
of  repair.  There  are  certain  conservations  and  public  access  easements 
that  have  to  be  received  by  the  state  as  well  as  financial  arrangements 
which  may  include  a  gift  to  the  state  that  will  essentially  endow  the  dam 
and  dikes  for  future  maintenance  cost.  That  is  why  there  ends  up... there 
should  not  be  any  costs  to  the  state,  once  all  of  these  conditions  are  met. 
I  am  working  with  other  land  owners  who  are  interested  in  working  with 
the  state  to  create  this  conservation,  public  access  opportunity.  There  are 
groups  like  the  Shaker  Museum  and  the  Upper  Valley  Land  Trust  that 
are  potential  partners  as  well  as  the  town  of  Enfield  in  the  project. 

Adopted. 

Ordered  to  third  reading. 

SB  317,  relative  to  registration  of  pesticide  applicators  and  rules  of  the 
pesticide  control  board.  Environment  Committee.  Ought  to  pass,  Vote 
4-0.  Senator  Below  for  the  committee. 
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SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  Senate  Bill  317 
ought  to  pass  as  recommended  by  the  committee. 

Adopted. 

Ordered  to  third  reading. 

SB  519,  establishing  a  committee  to  study  the  establishment  of  a  farm 
viability  program.  Environment  Committee.  Ought  to  pass  with  amend- 
ment, Vote  5-0.  Senator  Below  for  the  committee. 

Environment 
January  22,  2004 
2004-0196S 
08/09 

Amendment  to  SB  519 
Amend  subparagraph  Kb)  of  section  2  by  replacing  it  with  the  following: 
(b)  Five  members  of  the  house  of  representatives,  appointed  by  the 
speaker  of  the  house  of  representatives. 

Amend  the  bill  by  replacing  section  5  with  the  following: 

5  Report.  The  committee  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  president  of  the  senate,  the  speaker 
of  the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the 
governor,  and  the  state  library  on  or  before  December  1,  2004. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  Senate  Bill  519 
ought  to  pass  with  amendment  as  recommended  by  the  Environment 
Committee.  As  we  all  know,  agriculture  and  farming  have  played... have 
been  and  continue  to  be  a  very  important  part  of  New  Hampshire's  cul- 
ture and  economy.  Farming  has  undergone  some  changes  and  challenges 
in  recent  years.  Under  this  bill,  there  will  be  a  focused  examination  of 
the  ways  in  which  we  might  help  maintain  the  viability  of  agriculture 
and  farming  in  this  state  and  hopefully  come  up  with  some  recommen- 
dations that  will  do  so  in  future  legislation.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  403,  relative  to  the  board  of  medicine.  Executive  Departments  and 
Administration  Committee.  Ought  to  pass.  Vote  3-0.  Senator  Estabrook 
for  the  committee. 

SENATOR  ESTARBOOK:  Thank  you,  Mr.  President.  I  think  that  I  will 
yield  to  Senator  Peterson  who  seems  prepared  to  speak  to  the  bill. 

SENATOR  PETERSON:  Thank  you.  Senator  Estabrook  and  thank  you, 
Mr.  President.  I  move  ought  to  pass  on  Senate  Bill  403.  Senate  Bill  403 
is  a  housecleaning  bill  with  technical  corrections  requiring  the  board 
to  mail  to  the  licensee  on  or  before  March  1,  an  application  for  renewal. 
The  bill  also  clarifies  that  physician  and  surgeon  licenses  will  not  ex- 
pire until  the  Board  of  Medicine  has  taken  final  action  on  the  applica- 
tion for  renewal,  rather  than  July  1  as  required  by  current  law,  and 
requires  that  licensees  pay  double  the  renewal  fee  if  paid  up  to  90  days 
after  the  board  takes  action.  The  committee  unanimously  recommends 
ought  to  pass.  Thank  you. 

Adopted. 

Ordered  to  tliird  reading. 
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SB  469,  relative  to  licensing  of  boiler  inspectors.  Executive  Depart- 
ments and  Administration  Committee.  Ought  to  pass  with  amendment, 
Vote  5-0.  Senator  Kenney  for  the  committee. 

Senate  Executive  Departments  and  Administration 

January  22,  2004 

2004-0198S 

08/01 

Amendment  to  SB  469 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Boiler  Inspectors;  Licensing.  Amend  RSA  157-A:7,  I  and  II  to  read 
as  follows: 

I.  A  boiler  and  pressure  vessel  inspector  shall  hold  [tc]  an  active 
National  Board  commission  and  be  qualified  by  the  commissioner  of 
labor. 

II.  A  license  shall  be  issued  by  the  commissioner  to  an  inspector  for 
a  [2-year]  1-year  period.  A  fee  of  $30  shall  be  charged  for  the  license.  A 
license  may  be  renewed  every  [2  years]  year  upon  payment  of  a  fee  of 
[$20]  $10.  Employees  of  the  department  of  labor  shall  not  be  charged  for 
the  issuance  or  renewal  of  a  license. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  Senate  Bill  469.  Senate  Bill  469  changes  licensing 
requirements  of  boiler  inspectors  from  once  every  2  years  to  annually. 
Federal  licenses  are  renewed  once  every  year  as  well.  The  committee 
amended  the  bill  to  include  language  that  was  inadvertently  left  out 
requiring  boiler  inspectors  to  carry  an  active  national  commission  from 
the  profession's  certifying  body.  The  loophole  this  bill  corrects  has  al- 
lowed at  least  one  inspector  to  be  licensed  in  New  Hampshire  even  though 
their  national  commission  had  lapsed.  Senate  Bill  469  as  amended  will 
help  bring  New  Hampshire  law  in  line  with  national  standards  and  the 
committee  unanimously  recommends  ought  to  pass  with  amendment. 
Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Just  to  bring  a  minor 
point  to  the  attention... while  you  have  your  Senate  Bill  469  in  front  of 
you... I  don't  think  there  is  a  "Representative  Barnes"  in  the  House,  but 
there  is  a  Senator  Barnes  who  signed  onto  this  bill  in  this  Chamber. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  258,  relative  to  the  community-technical  college  system.  Executive 
Departments  and  Administration  Committee.  Ought  to  pass  with  amend- 
ment, Vote  5-0.  Senator  Prescott  for  the  committee. 

Senate  Executive  Departments  and  Administration 

January  22,  2004 

2004-0192S 

04/05 

Amendment  to  HB  258 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  the  regional  community-technical  college  system. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  With  the  fol- 
lowing: 
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1  New  Paragraph;  Regional  Community-Technical  Colleges;  Duties. 
Amend  RSA  188-F:4-a  by  inserting  after  paragraph  V  the  following  new 
paragraph: 

VI.  Enter  directly  into  contracts  with  the  community-technical  college 
foundation,  without  competitive  bidding,  for  services  including  alumni 
development,  fundraising  support,  development  of  scholarship  initiatives, 
and  other  related  services. 

2  New  Paragraph;  Hiring  Delay;  Regional  Community-Technical  Col- 
lege Positions  Exempt.  Amend  2003,  319:178,  by  inserting  after  para- 
graph II  the  following  new  paragraph: 

Il-a.  Faculty  positions,  teachers,  teachers  assistants,  teacher  aides, 
and  counselors  within  the  regional  community-technical  college  system 
shall  be  exempt  from  the  hiring  delay  imposed  in  paragraph  I. 

3  Repeal.  RSA  188-F:4-a,  VI,  relative  to  contracts  with  the  community- 
technical  college  foundation,  is  repealed. 

4  Effective  Date. 

I.  Section  3  of  this  act  shall  take  effect  July  1,  2007. 

II.  The  remainder  of  this  act  shall  take  effect  upon  its  passage. 

2004-0192S 

AMENDED  ANALYSIS 
This  bill  amends  the  duties  of  the  board  of  trustees  of  the  regional  com- 
munity-technical college  system  and  exempts  certain  positions  within  the 
regional  community-technical  college  system  from  the  hiring  delay  im- 
posed for  the  biennium  ending  June  30,  2005. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  ought  to 
pass  with  amendment  from  the  committee.  There  is  also  going  to  be 
another  amendment  to  be  presented  to  the  body  today.  If  that  is  avail- 
able to  be  passed  out,  I  would  hope.  But  I  would  also  like  that  the 
Senate  please  pass  this  bill  as  is,  because  the  amendment  being  brought 
forward  is  to  correct  one  issue.  To  start  with  the  bill,  it  was  re-referred 
to  our  committee  last  session.  The  amendment  no  longer  seeks  the 
authority  to  act  independently  of  the  governor  and  council.  The  amend- 
ment before  us  replaces  the  entire  bill  with  two  provisions.  That  is  the 
committee  amendment  on  page  12.  The  first  authorizes  the  colleges  to 
enter  sole  source  contracts  with  the  New  Hampshire  Community  Tech- 
nical College  Foundation  for  services  the  foundation  is  uniquely  able 
to  provide:  develop  alumni  networks,  reach  out  to  industry  for  dona- 
tions, and  support  for  capital  campaigns  and  scholarship  programs.  We 
are  going  to  bring  a  floor  amendment  to  greater  identify  that  the  con- 
tracts entered  into  with  the  foundation,  will  be  strictly  for  fundraising 
activities.  This  provision  will  sunset  in  three  years.  The  second  part 
of  the  bill  brings  back  language  that  was  part  of  previous  budget  law 
exempting  teaching  positions  from  the  hiring  freeze.  Previous  budget 
law  recognized  the  unique  personnel  situation  universities  and  colleges 
are  in  and  this  bill  will  restore  the  necessary  flexibility  to  allow  them 
hire  those  teachers.  The  committee  unanimously  recommends  ought  to 
pass  with  this  amendment,  the  committee  amendment.  If  the  floor 
amendment  is  available  at  some  time,  we  will  move  to  work  on  that  one 
too.  Thank  you  very  much,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  sup- 
port of  the  committee  amendment  as  listed  in  the  calendar.  But  really  I 
rise  to  commend  Senator  Johnson  who  has  been  working  for  the  Com- 


SENATE  JOURNAL  29  JANUARY  2004  111 

munity  Technical  Colleges  ever  since  I  have  been  in  the  Senate,  has  been 
their  constant  champion  and  has  been  there  for  them  repeatedly.  I  think 
the  amendment  to  this  legislation  that  we  currently  see  in  the  calendar, 
does  one  thing  that  is  very,  very  significant,  and  that  is  to  eliminate  the 
teachers  from  the  hiring  freeze.  Because  in  order  to  generate  the  income, 
you  have  to  have  the  teachers.  Those  classes  are  sold,  the  teachers  have 
to  be  there  to  teach.  If  we  don't  exempt  them,  then  we  have  a  situation 
where  we  will  be  turning  students  away,  and  that  doesn't  make  a  great 
deal  of  sense.  But  again,  I  applaud  Senator  Johnson  who  is  the  cham- 
pion of  the  Community  Technical  Colleges,  who  has  been  on  this  case  for 
a  long  period  of  time.  So  I  say  thank  you  Senator  Johnson  on  behalf  of 
the  young  people  who  go  to  those  Community  Technical  Colleges  and  get 
a  fine  education  and  become  productive  members  of  our  society.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

Recess. 

Out  of  recess. 

Senator  Prescott  offered  a  floor  amendment. 

Sen.  Prescott,  Dist.  23 
Sen.  Gallus,  Dist.  1 

January  29,  2004 

2004-0257S 

04/05 

Floor  Amendment  to  HB  258 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  the  regional  community-technical  college  system  and 
relative  to  the  bonding  of  a  Cannon  Mountain  capital  appro- 
priation. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  Regional  Community-Technical  Colleges;  Duties. 
Amend  RSA  188-F:4-a  by  inserting  after  paragraph  V  the  following  new 
paragraph: 

VI.  Enter  directly  into  contracts  with  the  community-technical  college 
foundation,  without  competitive  bidding,  for  services  including  alumni 
development,  fundraising  support,  development  of  scholarship  initiatives, 
and  other  fundraising-related  services. 

2  New  Paragraph;  Hiring  Delay;  Regional  Community-Technical  Col- 
lege Positions  Exempt.  Amend  2003,  319:178,  by  inserting  after  para- 
graph II  the  following  new  paragraph: 

Il-a.  Faculty  positions,  teachers,  teachers  assistants,  teacher  aides, 
and  counselors  within  the  regional  community-technical  college  system 
shall  be  exempt  from  the  hiring  delay  imposed  in  paragraph  I. 

3  Repeal.  RSA  188-F:4-a,  VI,  relative  to  contracts  with  the  community- 
technical  college  foundation,  is  repealed. 

4  Capital  Budget;  2001;  Cannon  Mountain;  Park  Fund.  Amend  2001, 
202:1,  XI  to  read  as  follows: 

XI.  Department  Of  Resources  and  Economic  Development. 

A.  Statewide  Radio  System  $582,200 

B.  Exterior  Repairs,  Roofing  -  Statewide  200,000 

C.  Road  Repairs/Parking  Lot  Maintenance  -  Statewide      200,000 
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D.  Cannon  Mt.  Aerial  Tram-Upgrade  Drive  & 

Control  Sys.  995,000 

Less  Park  Fund  *  -995.000 

Net  state  appropriation  subparagraph  D  0 

Total  state  appropriation  paragraph  XI  $982,200 

*To  provide  funds  for  the  appropriation  of  State  Park  Funds 
made  in  subparagraph  D  the  state  treasurer  is  hereby  authorized 
to  borrow  upon  the  credit  of  the  state  not  exceeding  the  sum  of 
$995,000  and  for  said  purpose  may  issue  bonds  and  notes  in  the 
name  of  and  on  behalf  of  the  state  of  New  Hampshire  in  accor- 
dance with  RSA  6-A.  Payments  of  principal  and  interest  on  the 
bonds  and  notes  shall  be  made  from  the  state  park  fund  estab- 
lished in  RSA  216-A:3i. 
5  Effective  Date. 
L  Section  3  of  this  act  shall  take  effect  July  1,  2007. 
IL  The  remainder  of  this  act  shall  take  effect  upon  its  passage. 

2004-0257S 

AMENDED  ANALYSIS 
This  bill  amends  the  duties  of  the  board  of  trustees  of  the  regional  com- 
munity-technical college  system  and  exempts  certain  positions  within  the 
regional  community-technical  college  system  from  the  hiring  delay  im- 
posed for  the  biennium  ending  June  30,  2005.  The  bill  also  provides  for 
the  bonding  of  a  2001  capital  appropriation  for  Cannon  Mountain  to  be 
paid  from  the  park  fund. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  have  an  amendment 
which  I  am  sponsoring  with  Senator  Gallus,  which  we  would  like  to  bring 
over  a  germane  amendment  to.  I  won't  speak  to  that  part,  I  will  speak 
to  my  part.  There  is  only  one  word  added  this  floor  amendment  for  HB 
258  committee  amendment.  That  was  adding  in  the  word  "fundraising". 
If  you  turn  to  your  docket  page  12,  under  line  VI  and  other  related  ser- 
vices, the  word  was  added,  other  "fundraising"  related  services.  Thank 
you  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  noticed  here  that 
there  is  a  appointment  here  for  Senators  with  the  non-standing  rule  that 
those  who  support  the  amendment  will  be  appointed  to  the  committee 
from  the  Senate.  Does  that  apply  here? 

SENATOR  EATON  (In  the  Chair):  We  will  work  that  out. 

SENATOR  LARSEN:  I  realize  that  we  are  kind  of  doing  this  verbally,  as 
I  don't  see  an  amendment  in  hand,  but  I  question  if  "fundraising"  is  the 
proper  word  to  use.  I  wonder  if  it  shouldn't  be  development  related  ser- 
vices? Development  is  a  broader... has  a  broader  connotation  that  includes 
fundraising  as  well  as  alumni  development.  We  have  a  moment  to  talk 
about  this  so  I  question  the  word  "fundraising"  as  the  proper  amendment. 

SENATOR  PRESCOTT:  Thank  you  very  much,  Senator  Larsen.  Read- 
ing the  bill,  it  is  for  services  including  alumni  development  fundraising 
support,  development  of  scholarship  initiatives  and  other  related. ..the 
amendment  days,  "other  fundraising  related  services".  So  it  broadens  the 
fundraising  related  services.  It  is  already  inclusive  of  alumni  develop- 
ment. Thank  you,  Mr.  President. 

SENATOR  GALLUS:  Thank  you,  Mr.  President,  and  members  of  the  Sen- 
ate. I  would  like  to  offer  this  floor  amendment  to  HB  258.  Basically,  the 
bill  as  Senator  Prescott  has  mentioned,  amends  the  duties  of  the  Board 
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ofTrustees  at  the  Regional  Community  Technical  College  System  and 
exempts  certain  position  within  the  Regional  Community  Technical 
College  System  from  the  hiring  delay  imposed  for  the  biennium  end- 
ing June  30,  2005.  The  bill  also  provides  for  the  bonding  of  a  2001 
capital  appropriation  for  Cannon  Mountain  to  be  paid  for  from  the 
Park  Fund.  It  just  corrects  what  was  already  done  in  the  capital  bud- 
get and  takes  the  money  out  of  the  Park  Fund  for  the  aerial  tram  up- 
grade at  Cannon  Mountain.  Another  great  addition  to  the  north  coun- 
try of  New  Hampshire.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  331-FN,  relative  to  the  offset  of  workers'  compensation  lump  sum 
payments  against  retirement  system  disability  allowances  and  death  ben- 
efits. Insurance  Committee.  Ought  to  pass.  Vote  3-0.  Senator  Flanders  for 
the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  I  move  ought  to  pass  as  recommended  by  the  committee.  What 
we  found  is  in  the  Workers'  Compensation  statutes  is  different  forms  of 
lump  sum  settlements.  One  form  of  a  lump  sum  settlement  is  when  the 
injured  person  takes  one  check  and  they  go  home  with  it.  The  other  form 
is  an  annuity.  That  is  also  referred  to  as  a  lump  sum  settlement.  Same 
forms  to  sign.  In  this  situation,  the  person  can  get  any  number  of  things. 
They  can  get  a  certain  amount  of  money  up  front,  they  get  money  in 
twenty-years,  they  can  get  a  monthly  benefit.  What  we  found  is,  that 
under  the  Retirement  System,  if  you  took  a  monthly  benefit  there  was 
an  offset  for  your  retirement.  If  you  took  a  lump  sum  there  wasn't.  That 
wasn't  too  hard  to  figure  out.  There  aren't  too  many  annuities  being 
settled  and  an  awful  lot  of  lump  sums  are.  We  felt,  after  hearing  the 
testimony,  that  it  is  only  fair  that  the  lump  sum  settlement  monthly  is 
being  offset  then  the  lump  sum  itself  should  be  offset.  We  passed  this 
3-0.  Now,  we  did  not  hear  any  testimony  at  the  hearing  about  how  much 
of  that  lump  sum  should  be  offset.  I  asked  the  people  who  have  a  prob- 
lem with  this,  to  hold  this  off  until  that  bill  goes  to  the  House  because  I 
think  there  should  be  a  hearing  on  it.  I  don't  think  that  we  should  dis- 
cuss that  today  because  I  think  there  is  a  lot  of  input  to  whether  you  are 
going  to  do  one  lump  sum  at  80  percent  or  the  monthly  at  100  percent. 
I  think  that  has  to  be  at  a  hearing.  I  ask  you  to  pass  this  bill  and  send 
it  onto  the  House,  basically  just  evening  it  up  a  lump  sum  settlement. 
This  saves  approximately  $208,000  of  retirement  money  for  a  year. 
Thank  you,  Mr.  President.  . 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Flanders, 
does  this  have  anything  to  do  with  the  death  benefit  for  an  officer  killed 
in  the  line  of  duty? 

SENATOR  FLANDERS:  No.  We  did  not  do  anything  with  death  benefits. 

SENATOR  PETERSON:  Thank  you. 

SENATOR  LARSEN:  Senator  Flanders,  I  see  from  the  hearing  report 
that  the  firefighters  of  this  state  and  the  police  association  of  this  state 
came  to  express  concern  for  this  bill.  That  it  in  fact  changes  the  distri- 
bution of  people  who  are,  in  fact,  injured  on  the  job  and  I  believe  that  it 
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is  their  concern  that  it  harms  those  who  are  forced  to  retire,  due  to  the 
extent  of  their  disabihty,  and  reduces  the  level  of  support  they  receive 
from  the  state.  The  present  situation,  some  people  are  working  two  jobs. 
This,  I  believe,  causes  their  income  to  become  drastically  reduced  and 
while  it  saves  the  state  it,  in  fact,  puts  those  who  are  disabled  in  the  line 
of  duty  at  a  disadvantage  where  the  support  they  receive  to  live  on  is 
reduced.  I  wondered  if  you  could  respond  to  that? 

SENATOR  FLANDERS:  Well  we  heard  evidence  as  to  what  happened. 
What  we  said  was  if  you  are  going  to  do  it  here,  you  have  to  do  it  there. 
Again,  do  we  want  everyone  to  double  dip?  That  is  what  is  happening. 
If  you  go  out  and  you  lump  sum  a  case  for  $100,000  and  then  you  go  and 
collect  100  percent  of  your  retirement,  you  are  double  dipping.  If  we 
want  that,  then  vote  against  the  bill  and  watch  the  money  go  out.  What 
we  are  saying  is:  Again,  workers'  compensation  settlement  is  part  of  dis- 
ability. Now  part  of  that  should  not  and  will  not  be  against  the  retire- 
ment. Permanency  for  example.  The  permanency  portion  of  the  lump 
sum  has  nothing  to  do  with  the  disability  part.  But  all  we  are  saying... all 
the  committee  said  was,  it  is  just  not  fair  to  double  dip.  I  don't  care  if 
you  are  a  fireman,  or  you  a  teacher  or  you  are  an  insurance  salesman, 
or  a  horse  jockey.  What  difference  does  it  make?  We  should  not  double 
dip.  Most  people  can't,  why  should  people  in  the  retirement  system  be 
able  to?  That  was  basically  what  we  came  up  with. 

SENATOR  LARSEN:  Senator  Flanders,  could  you  explain  the  relation- 
ship of  social  security  disability  payments  to  this?  I  understood  that  in 
social  security  there  are  certain  payments  that  do  not  affect  your  social 
security  disability  benefits,  and  one  of  those  is,  in  fact,  state  and  local 
government  benefits.  Could  you  explain  how  social  security  addresses 
this  issue  and  how  it  works? 

SENATOR  FLANDERS:  No,  I  am  sorry.  I  am  not  an  expert  on  social 
security,  only  that  I  collect  it.  When  I  retired  I  was  not  disabled  so  I  did 
not  have  to  go  through  any  of  that  offset  with  social  security. 

SENATOR  LARSEN:  I  understand  that  if  you  get  a  lump  sum  disability 
payment  through  social  security,  the  amount  of  social  security  benefits  you 
and  your  family  receive  may  be  reduced.  It  is  done  by  prorating  a  lump 
sum  over  the  number  of  months.  Workers'  compensation  or  other  public 
benefit  would  normally  be  made  if  you  had  not  gotten  a  lump  sum.  The 
prorated  amount  is  then  added  to  your  social  security  benefits  you  and 
your  family  receive.  This  sum  as  compared  to  80  percent  of  your  average 
earnings.  If  you  decide  to  receive  social  security  benefits,  it  must  be  re- 
duced. I  just  needed  to  understand  the  inter-relations  about  those  two,  but 
it  sounds  like  your  not  able  to  help  me  with  that. 

SENATOR  FLANDERS:  The  only  thing  that  I  can  tell  you  from  experi- 
ence is  that  when  a  lump  sum  is  negotiated  with  an  attorney  is  there  is 
an  awful  lot  of  negotiation  going  on  trying  to  keep  some  from  social  secu- 
rity. There  is  no  question.  The  same  thing  would  be  done  with  retirement 
but  it  has  nothing  to  do  with  this  bill.  That  is  the  time  of  the  settlement 
which  you  include  in  the  settlement.  That  is  negotiated  at  the  time  of  the 
lump  sum  settlement  and  that  is  done  with  social  security.  That  is  the  only 
portion  that  I  know.  I  have  seen  that  done  from  the  workers'  comp  side. 

SENATOR  LARSEN:  Thank  you  very  much. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Flanders,  Sena- 
tor Peterson  asked  you  a  question,  that  if  an  officer  is  killed  in  the  line 
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of  duty,  is  that  death  benefit  portion  withdrawn  from  the  lump  sum  settle- 
ment? I  think  that  your  answer  was  yes  and  I  am  looking  from  line  nine 
to  seventeen,  and  it  basically  talks  about  the  same  thing  as  a  disability 
retirement  benefit,  that  the  death  benefit  would  be  the  same  deduction. 

SENATOR  FLANDERS:  I  thought  that  I  had  a  note.  No,  I  don't.  It  is 
RSA  108.  "It  would  be  for  the  Board  of  Trustees  to  determine  an  offset 
against  the  pay  of  the  lien  of  the  state  annuity."  Does  anybody  that  was 
at  the  committee  hearing  remember  the  discussion  that  we  had  on  death 
benefits  saying  that  we  have  not  covered  that? 

SENATOR  PRESCOTT:  Thank  you  very  much,  Mr.  President.  Senator 
Gatsas,  it  may  not  answer  the  question,  but  the  most  part  of  it  that  stands 
out  for  me  is  that  New  Hampshire,  by  passing  this  law,  will  be  dispers- 
ing those  funds  according  to  the  same  way  that  social  security  does  theirs. 
So  we  are  bringing  our  law  in  line  with  the  federal  laws.  There  may  be 
nuances  and  changes,  but  that  is  what  we  are  doing. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  The  information  that  we 
received  is,  in  fact,  that  social  security  offsets  the  difference  of  the  monthly 
workers'  compensation  settlement  in  the  monthly  social  security.  So  a 
members  combined  earnings  could  not  exceed  80  percent  of  your  current 
earnings.  Currently,  the  retirement  system  offsets  a  100  percent  of  the 
monthly  compensation  payment  from  the  New  Hampshire  Retirement 
system  pension  benefits.  So  I  think  that  the  contrast  is  social  security 
sets  an  80  percent  level  while  the  retirement  system  sets  100  percent 
level.  If  I  might  speak  further,  I  understand  that  this  bill  is  going  to 
Finance  and  we  were  glad  to  hear  that  because,  in  fact,  I  think  that  this 
bill  needs  a  little  more  attention.  The  $208,000  savings  that  is  estimated 
to  the  retirement  system,  many  of  us  have  concern,  is  in  fact,  a  savings 
which  comes  out  of  the  ability  of  injured  people,  people  who  are  disabled 
on  the  job,  who  have  sustained  an  injury  while  in  the  performance  of 
their  duties.  It  is  coming  out  of  their  ability  to  live  and  so  while  you  may 
be  saving  what  to  the  state  is  a  smaller  sum,  you  are,  in  fact,  reducing 
a  disabled  member's  ability  to  survive  during  the  period  of  their  disabil- 
ity. So  I  think  that  this  is  one  which  I  hope  Senate  Finance  will  look  at 
closely.  I  think  it  is  one  which  we  may  want  to  think  of  the  state  policy 
as  it  affects  people  who  are  injured  on  the  job,  and  reconsider  this  when 
it  comes  back  to  us  after  Finance. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Flanders,  I 
noticed  that  the  fiscal  note  wasn't  completed  at  the  time  of  introduction, 
is  there  a  completed  fiscal  note  on  the  savings? 

SENATOR  FLANDERS:  No,  I  don't  have  that.  The  only  thing  that  I  have 
is  the  figure  that  I  gave  you,  that  would  save  the  system. 

SENATOR  SAPARETO:  Which  was? 

SENATOR  FLANDERS:  That  is  $208,000. 

SENATOR  SAPARETO:  Thank  you. 

SENATOR  FLANDERS:  May  I  answer  Senator  Larsen's  question?  Un- 
fortunately, I  think  that  you  are  comparing  bananas  and  apples.  We  are 
not  discussion  social  security.  We  are  discussing  the  retirement  system. 
The  monthly  annuity  is  deducted  at  100  percent.  If  that  stays  that  way 
then  we  have  to  do  the  same  a  lump  sum.  You  can't  have  bananas  and 
apples  in  the  same  box.  When  you  are  referring  to  social  security  that 
may  be  fine,  and  that  maybe  taken  up  at  a  public  hearing,  but  the  whole 
business  has  to  be  taken  up  at  one  time  at  a  hearing  because  you  can't 
reduce  one  and  leave  one  up  here.  My  experience,  and  I  think  that  ev- 
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erybody  would  understand,  that  it  should  be  an  incentive  for  people  to 
take  their  lump  sum  monthly  because  then  they  have  it  to  live  off.  His- 
tory will  show,  the  Labor  Department  will  proof,  that  people  that  take 
lump  sums  in  a  large  amount,  blow  it.  So  we  should  set  up  an  incentive 
for  these  people  to  take  their  lump  sum  on  a  monthly  annuity  and  go 
along  with  their  retirement.  But  you  are  talking  about  these  people  on 
disability  If  they  are  not  in  a  retirement  system  in  New  Hampshire,  they 
don't  have  all  of  this.  They  get  injured  and  they  go  and  collect  retire- 
ment. We  are  trying  to  make  it  an  even  boat.  If  we  abuse  the  retirement 
system  and  there  is  no  money  there,  then  we  have  a  different  situation 
where  it  will  be,  not  a  case  of  not  getting  full  benefits,  it  may  be  getting 
half  benefits.  So  let's  slow  it  down  and  take  it  easy,  keep  it  fair.  Com- 
pare bananas  to  apples.  If  you  are  going  to  do  100  percent  here,  then  you 
should  do  100  percent  there. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Well,  comparing  apples 
and  bananas,  then  my  concern  is  that  this  bill  states  that  anybody  killed 
in  the  duty  has  an  offset.  I  don't  think  that  anybody  in  this  chamber 
wants  to  prevent  a  fireman  or  a  police  officer  in  the  line  of  duty,  having 
to  pay  back.  I  don't  think  that  is  what  this  legislation  is  about.  Maybe 
it  is  about  disability,  but  I  don't  think  that  it  is  about  that.  So  at  this 
time,  Mr.  President,  I  would  like  to  make  a  move  to  table. 

Senator  Sapareto  asked  if  the  question  was  devisable. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Would  this  bill  be 
divisible?  We  have  two  sections  here,  one  dealing  with  workers'  compen- 
sation for  the  death  benefits  under  two  and  we  have  item  one,  which  is 
disability  retired  benefits.  I  would  ask  that  if  we  could  separate  the  ques- 
tion out,  I  would  certainly  be  in  favor  of  the  first  part  which  does  not 
apply  to  the  death  benefits  for  those  killed  in  the  line  of  duty. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  If  this  bill  were  tabled 
there  wouldn't  be  any  more  public  discussion.  But  if  it  passed  and  went 
to  Finance,  there  would  be  more  public  hearings,  is  that  correct? 

SENATOR  EATON  (In  the  Chair):  That  is  correct. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  There  would  be  hear- 
ings in  the  House.  What  I  have  told  people  who  have  given  you  some  of 
the  information  you  asked  me  today,  I  have  asked  that  person  to  wait  and 
present  this  in  the  House,  so  that  there  could  be  a  public  hearing  and  they 
could  be  there.  If  you  table  it,  I  don't  think  that  you  are  going  to  be  able 
to  do  anything.  But  I  would  like  to  see  it  passed,  go  to  Finance  and  go  to 
the  House,  then  these  concerns  that  you  have  can  be  discussed  there. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Mr.  President, 
if  we  special  ordered  this  bill  for  our  next  session,  it  seems  to  me  that 
we  could  get  clarification  of  Senator  Gatsas'  point,  which  I  read  the  same 
way  that  he  does.  We  would  have  the  ability  of  this  Senate  to  look  at  this 
piece  of  legislation  and  address  the  queries  that  we  all  have  with  regard 
to  it.  Is  that  a  permissible  situation? 

SENATOR  EATON  (In  the  Chair):  It  can  be  special  ordered,  yes. 

The  President  declared  the  question  is  devisable. 

SENATOR  EATON  (In  the  Chair):  To  answer  your  question,  Senator 
Sapareto,  it  is  divisible.  I  am  not  sure  that  we  should  do  that  at  this  time 
until  we  get  some  other  questions  answered.  That  is  entirely  up  to  you. 

SENATOR  PETERSON:  TAPE  CHANGE  I  had  a  bill  a  few  years  ago 
when  I  was  chairman  of  the  House  Executive  Departments  and  Admin- 
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istration  Committee,  which  suggested  that  the  benefits  in  the  case  of  a 
death  in  the  Une  of  duty  for  a  pohcemen  or  a  fire  officer  be  increased. 
We  passed  that  bill  and  it  went  on  through  the  process  and  then  died 
in  the  Committee  of  Conference  because  new  information  came  forward 
that  this  was  a  lump  sum  payment  that  came  on  top  of  the  lump  sum 
payment  which  was  involved  in  the  workmen's  compensation  system.  My 
concern,  Mr.  President,  goes  back  to  why  I  voted  for  the  original  bill.  I 
think  that  if  we  have  a  fire  fighter  or  if  we  have  a  policeman  who  is  out 
in  the  line  of  duty  and  is  killed  and  they  have  an  income  which  is  in  the 
low  or  moderate  range  and  leave  a  widow  with  children,  the  concern  that 
came  before  our  committee  was  that  they  might  indeed  have  to  give  up 
their  home.  That  the  death  benefit  ought  to  be  sufficient  so  that  there 
would  not  be  that  circumstance  placed  upon  a  family  where  the  public 
employee  had  stood  in  our  stead,  in  the  line  of  fire.  I  think  that  it  is  a 
very  important  point  and  one  that  we  should  clarify  through  whatever 
process  is  best.  If  we  wanted  to  special  order  the  bill  for  next  week  and 
explore  whether  or  not  that  issue  is  affected,  I  would  certainly  support 
that.  If  it  is  the  will  of  the  Senate  to  pass  this  bill  at  this  time,  I  would 
ask  that  the  Finance  Committee  look  carefully  into  this  point  because 
it  is  one  that  I  think  that  the  Senate  needs  to  have  a  clear  position  on 
before  the  bill  leaves  this  chamber.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  At  this  time,  I  would  urge 
my  colleagues  to  vote  this  bill  onto  the  next  level,  which  is  to  the  Finance 
Committee  where  there  will  be  public  hearings  and  there  will  be  ample 
opportunity  to  ask  additional  questions  to  make  sure  that  we  are  doing 
exactly  what  we  think  we  are.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Well,  I  am  and  perhaps  a  number  of  others  in  the 
room  have  severe  concerns  about  Senate  Bill  331  and  its  effect  on  people 
who  are  disabled  in  the  line  of  duty  or  severely  disabled  and  certainly 
if  it  results  in  accidental  death.  It  sounds  as  if  we  are  going  to  have  a 
fair  hearing  in  the  Finance  Committee  on  both  the  financial  implications 
and  perhaps  any  technical  corrections  that  would  need  to  occur,  which 
would  address  some  of  our  concerns  at  least.  At  this  point,  we  would 
register  opposition  to  the  current  bill,  but  I  will  be  voting  to  allow  it  to 
go  to  Finance. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  support  the 
bill  going  to  Finance,  but  I  think  that  my  colleagues  should  know  that 
Finance  is  usually  not  a  policy  situation,  but  policy  will  be  discussed  at 
Finance  because  of  the  intricate  nature  of  this  piece  of  legislation.  Thank 
you,  Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  What  I  was  referring 
to  I  finally  found.  It  is  an  organization  that  reports  back  to  the  retirement 
board  on  what  their  legislation  will  do.  There  is  a  paragraph  in  here  that 
says  basically,  that  the  proposed  legislation  did  not  amend  RSA  100.  There- 
fore, the  workers'  compensation  offer  continues  not  to  be  acceptable  for 
Group  II  members  who  die  as  a  natural  approximate  result  of  injuries 
received.  I  am  going  to  ask  if  I  may,  if  it  is  proper,  that  the  Finance  Com- 
mittee research  this  to  make  sure  that  this  statement  equals  the  bill. 

Question  is  on  the  committee  report  of  ought  to  pass. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 
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SB  369,  relative  to  examinations  of  insurance  companies  by  the  insur- 
ance department.  Insurance  Committee.  Ought  to  pass,  Vote  4-0.  Sena- 
tor Martel  for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  369  ought  to  pass,  as  recommended  by  the  Senate  Insurance  Com- 
mittee. The  Insurance  Department  requested  this  bill  after  a  recent 
audit.  The  audit  recommended  that  the  department  should  update  its 
regulations  to  conform  with  NAIC  legislation.  The  regulation  in  ques- 
tion relates  to  the  conduct  of  investigations  into  various  insurance  car- 
riers. Adapting  this  legislation  to  NAIC  language  would  allow  the  In- 
surance Department  to  easily  share  information  on  these  investigations 
in  other  states.  The  committee  voted  4-0  that  this  bill  ought  to  pass. 
Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  402,  relative  to  an  optional  retirement  annuity  benefit  for  members 
of  the  Manchester  retirement  system.  Insurance  Committee.  Ought  to 
pass  with  amendment,  Vote  3-0.  Senator  Martel  for  the  committee. 

Insurance 
January  21,  2004 
2004-0179S 
10/05 

Amendment  to  SB  402 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  Manchester  Retirement  System;  Optional  Retire- 
ment Benefit.  Amend  1973,  218:12,  as  amended  by  2002,  194:1,  by  in- 
serting after  paragraph  V  the  following  new  paragraph: 

VI.  A  member  may  elect,  under  rules  of  the  board,  to  receive  a  re- 
tirement benefit  of  2  percent  of  the  member's  average  final  earnings  for 
all  years  of  service  or  any  portion  thereof,  provided  that  the  member 
shall  be  responsible  for  payment  of  50  percent  of  the  actuarially  deter- 
mined cost  of  the  benefit.  The  retirement  system  shall  be  responsible  for 
the  payment  of  the  remaining  50  percent  of  the  actuarially  determined 
cost  of  the  benefit. 

2  Referendum.  At  the  election  to  be  held  in  the  city  in  September  or 
November,  2004,  the  city  clerk  then  in  office  shall  cause  to  be  included 
on  the  ballot  the  following  statement  and  question:  "A  contributory  re- 
tirement plan  for  city  employees  was  adopted  by  the  voters  of  Manches- 
ter at  the  November  1973  election.  The  plan  became  effective  in  Janu- 
ary 1974,  and  now,  benefit  improvements  are  requested.  Are  you  in  favor 
of  the  passage  of  an  act  of  the  General  Court  of  2004,  amending  section 
12  of  the  city  of  Manchester  employees  contributory  retirement  system 
to  provide  for  an  optional  retirement  annuity  benefit?"  Beneath  this  state- 
ment and  question  shall  be  printed  the  word  "Yes"  and  the  word  "No" 
with  a  square  immediately  opposite  such  word  in  which  the  voter  may 
indicate  his  or  her  choice.  If  a  majority  of  the  voters  present  and  voting 
on  the  question  shall  signify  their  approval  thereof,  this  act  shall  be 
declared  adopted  effective  90  days  after  the  date  of  the  election,  except 
as  otherwise  provided  within  the  act.  The  city  clerk  shall,  within  10  days 
after  said  election,  certify  to  the  secretary  of  state  the  result  of  the  vote 
on  the  question. 
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3  Effective  Date.  Section  2  of  this  act,  relative  to  the  referendum,  shall 
take  effect  upon  its  passage.  If  the  provisions  of  section  1  of  this  act  shall 
be  adopted  as  provided  in  section  2,  said  provisions  shall  be  declared 
adopted  and  shall  become  effective  90  days  after  the  date  of  the  election. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
402  ought  to  pass  with  amendment  as  recommended  by  the  Senate  In- 
surance Committee.  Senator  D'Allesandro  and  I  both  sponsored  this  bill 
on  behalf  of  Manchester  City  employees  who  were  hired  by  the  city  be- 
fore 1999.  Passage  of  this  bill  will  allow  these  city  employees  to  buy  back 
one  half  of  a  percentage  point  on  their  time  in  the  retirement  system. 
This  will  put  them  on  an  equal  plane  with  city  employees  hired  after 
1999.  Assuming  the  legislature  approves  this  bill,  it  must  still  go  before 
the  voters  of  Manchester  to  receive  final  approval.  So  I  ask  the  Senate 
to  please  pass  this  bill,  so  we  may  let  the  residents  of  Manchester  vote 
on  this  measure  as  well.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  423,  relative  to  confidentiality  and  workers'  compensation.  Insurance 
Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Flanders 
for  the  committee. 

Insurance 
January  20,  2004 
2004-0160S 
01/10 

Amendment  to  SB  423 
Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  I  hope  this  is  going  to  be  an  easy  one.  I  am  going  to  start  my 
comments  by  saying  that  everybody  has  seen  on  television,  Dial  800 
CALL  JIM,  well  that  is  what  we  are  talking  about  today.  What  hap- 
pened back  in  the  middle  of  the  summer  was  that  I  went  home  after  a 
day  of  doing  something  and  my  wife  is  sitting  at  the  kitchen  table  with 
this  letter  in  hand  and  she  says,  "What  is  going  on  in  Concord?"  It  is 
a  letter  from  James  Sokolove  to  Miss  Jennifer  Barnes  who  lives  in 
Hillsborough,  New  Hampshire  who  was  collecting  workers'  compensa- 
tion from  Crotched  Mountain.  I  have  their  permission  to  use  these 
names.  What  the  research  found  was  that  James  Sokolove  who  is  an 
attorney  in  Massachusetts  who  does  this  all  the  way  from  Maine  to 
California,  has  these  ads  on  television,  was  able  to  get  out  of  the  La- 
bor Department,  Jennifer's  name,  Jennifer's  address,  Jennifer's  date 
of  injury,  and  where  Jennifer  worked.  As  a  result  of  that,  in  June  just 
sent  out  letters  all  through  New  Hampshire.  The  people  receiving  the 
letters  were  very  upset  as  well  as  the  employer  and  the  employees. 
Now  it  is  continuing  again  in  December.  At  the  hearing,  we  had  a  let- 
ter submitted  where  a  gentleman  who  lived  in  Maine  got  the  same  let- 
ter. To  find  out,  this  was  a  no  lost  time,  no  medical  treatment.  He  was 
walking  along  and  he  bumped  a  table  and  got  a  charlie-horse  and  James 
Sokolove  sent  him  a  letter  and  asked  him  if  he  would  like  to  be  repre- 
sented. This  also  happened  again  to  Crotched  Mountain  on  December  15 


120  SENATE  JOURNAL  29  JANUARY  2004 

to  somebody  in  Hooksett,  New  Hampshire.  All  that  we  are  saying  in  this 
bill  is  that  nobody  should  have  the  right  to  go  to  the  Labor  Department 
and  receive  this  information.  Basically,  it  would  be  the  same  for  an  out- 
side attorney  as  it  would  be  for  the  insurance  carriers  and  a  famous  at- 
torney. You  can't  any  information  without  the  injured  persons  signature. 
We  ask  that  you  pass  this  bill  for  the  protection  of  employees  and  em- 
ployers. Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  153,  adopting  the  nurse  licensure  compact.  Public  Institutions, 
Health  and  Human  Services  Committee.  Ought  to  pass  with  amend- 
ment. Vote  4-1.  Senator  Martel  for  the  committee. 

Public  Institutions,  Health  and  Human  Services 

November  4,  2003 

2003-2453S 

08/09 

Amendment  to  SB  153 
Amend  the  bill  by  replacing  all  after  section  3  with  the  following: 

4  Board  of  Nursing;  Powers  and  Duties.  Amend  RSA  326-B:4,  XIV  to 
read  as  follows: 

XIV.  Establish  and  collect  fees,  under  rules  adopted  by  the  board 
pursuant  to  RSA  541-A,  relative  to  applicants  seeking  any  type  of  license 
issued  by  the  board  under  this  chapter,  including  fees  for  applications 
for  temporary  licenses,  reinstatement  of  inactive  licenses,  license  by  ex- 
aminations, [attd]  renewal  of  licenses,  and  multi-state  licenses,  as  well 
as  fees  for  verifying  license  status,  program  graduation,  or  computerized 
lists. 

5  New  Paragraphs;  Board  of  Nursing;  Powers  and  Duties.  Amend  RSA 
326-B:4  by  inserting  after  paragraph  XIV  the  following  new  paragraphs: 

XV.  The  board  may  require  a  registered  nurse  or  a  licensed  practi- 
cal nurse  licensed  in  the  state  of  New  Hampshire  to  obtain  a  multi-state 
license  if  the  registered  nurse  or  licensed  practical  nurse  practices  in  a 
remote  state.  The  board  may  charge  an  additional  fee  for  such  a  multi- 
state  license. 

XVI.  The  board  may,  in  accordance  with  state  due  process  laws,  limit 
the  multi-state  licensure  privilege  of  any  registered  nurse  or  licensed 
practical  nurse  to  practice  in  New  Hampshire  and  may  take  any  other 
actions  under  applicable  state  laws  necessary  to  protect  the  health  and 
safety  of  New  Hampshire  citizens.  If  the  board  does  take  such  action,  it 
shall  promptly  notify  the  administrator  of  the  coordinated  licensure  in- 
formation system.  The  administrator  of  the  coordinated  licensure  infor- 
mation system  shall  promptly  notify  the  home  state  of  any  such  action 
taken  by  the  state  of  New  Hampshire. 

6  New  Paragraphs;  Board  of  Nursing;  Duties  of  Licensees.  Amend  RSA 
326-B:8-a  by  inserting  after  paragraph  III  the  following  new  paragraphs: 

IV.  A  registered  nurse  or  a  licensed  practical  nurse,  holding  a  valid 
license  from  a  remote  state,  shall  register  with  the  board  and  shall  pro- 
vide such  information  as  the  board  shall  require  prior  to  the  time  when 
that  individual  is  physically  present  and  practicing  in  New  Hampshire. 
The  board  may  require  a  criminal  background  check  as  part  of  the  reg- 
istration requirement. 


SENATE  JOURNAL  29  JANUARY  2004  121 

V.  A  registered  nurse  or  a  licensed  practical  nurse,  possessing  a  valid 
license  from  a  remote  state,  shall  apply  for  nurse  licensure  in  New  Hamp- 
shire as  provided  for  in  this  chapter  when  that  registered  nurse  or  li- 
censed practical  nurse  is  physically  present  and  practicing  in  New  Hamp- 
shire for  more  than  30  days. 
7  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  Senate  Bill  153  autho- 
rizes the  state  to  join  the  Interstate  Nurses'  Compact.  This  bill  permits 
licensed  nurses  living  in  those  states  which  have  joined  the  Interstate 
Compact  to  practice  nursing  in  New  Hampshire  and  New  Hampshire 
will  recognize  their  license  as  valid.  The  out-of-state  nurse  must  regis- 
ter with  the  Board  of  Nursing  beforehand  and  if  they  decide  to  move  to 
New  Hampshire,  they  must  apply  for  a  New  Hampshire  nurse  license 
after  30  days.  This  bill  will  also  allow  New  Hampshire  nurses  to  prac- 
tice in  the  other  compact  states  without  having  to  first  obtain  a  license 
to  practice  in  that  state.  As  you  may  remember,  when  this  bill  was  in- 
troduced last  year,  the  Board  of  Nursing  had  some  concerns  about  the 
bill  so  the  Senate  re-referred  the  bill  for  more  work.  Over  the  summer, 
the  Board  of  Nursing  and  supporters  of  the  bill,  met  several  times  to 
draft  an  amendment  addressing  the  board's  concerns  and  giving  the  Board 
of  Nursing  more  regulatory  control  over  licensed  nurses  who  move  here 
from  states  which  are  members  of  the  compact,  including  the  right  to 
require  proof  of  a  criminal  background  check.  The  amendment  to  the  bill 
which  is  printed  on  page  six  of  today's  Senate  Calendar  does  address  all 
of  the  concerns  of  the  Board  of  Nursing.  The  amendment  clearly  states 
that  the  out-of-state  nurse  is  subject  to  the  Board  of  Nursing,  and  it 
allows  the  board  to  limit  or  restrict  the  nurse's  license  to  practice  in  order 
to  protect  the  health  and  safety  of  our  citizens.  The  Board  of  Nursing  has 
voted  unanimously  to  support  the  passage  of  Senate  Bill  153  with  this 
amendment.  I  ask  that  the  Senate  to  pass  Senate  Bill  153  as  amended 
as  well.  Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you  Mr.  President.  I  rise  to  clarify  my 
position  with  regard  to  Senate  Bill  153.  In  committee,  I  was  the  lone  vote 
in  opposition.  I  continue  to  have  serious  concerns  about  this  bill  but  will 
support  its  passage  today.  When  this  bill  came  to  the  Senate  floor  and 
was  retained  in  committee,  I  shared  a  variety  of  concerns  brought  for- 
ward by  the  Board  of  Nursing.  Some  of  these  have  been  worked  through 
in  the  amendment.  Others,  I  feel,  have  not.  My  remaining  concerns  cen- 
ter on  section  six  of  the  amendment  on  page  six  in  the  calendar.  This 
section  requires  that  nurses  who  want  to  practice  in  New  Hampshire 
under  compact  license,  to  register,  undergo  a  background  check  and  get 
a  New  Hampshire  license  within  30  days.  The  compact  does  not  contain 
these  requirements,  and  prohibits  states  from  having  requirements  be- 
yond those  in  the  compact.  Further,  a  memo  from  the  New  Hampshire 
Board,  on  the  national  compact's  response  to  this  conflict,  indicates  that 
New  Hampshire  will  be  unable  to  join  with  these  stipulations.  I  am  as- 
sured by  the  bill's  proponents  that  New  Hampshire's  laws  will  supercede 
the  compact  and  should  the  conflict  remain.  New  Hampshire  will  not 
become  a  member.  Those  issue  are  still  without  clarity,  I  have  been 
advised  by  the  chair  of  the  Board  of  Nursing,  a  constituent,  that  the  bill 
now  has  the  board's  support.  Its  support  is  predicated  on  resolution  of 
the  conflicts  between  New  Hampshire  requirements  and  the  compacts 
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terms,  which  all  agree  will  occur  upon  passage.  I  hope  that  the  House 
will  look  carefully  at  these  conflicting  requirements  and  shed  further 
light  prior  to  passage.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  431,  prohibiting  the  waiver  of  workers'  compensation  subrogation 
rights.  Insurance  Committee.  Ought  to  pass  with  amendment,  Vote 
4-0.  Senator  Martel  for  the  committee. 

Insurance 
January  20,  2004 
2004-0164S 
01/09 

Amendment  to  SB  431 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  prohibiting  the  waiver  of  workers'  compensation  subrogation 
rights  and  prohibiting  certain  indemnification  provisions  in 
construction-related  contracts. 

Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  New  Section;  Certain  Indemnification  Provisions  Prohibited.  Amend 
RSA  338-A  by  inserting  after  section  1  the  following  new  section: 

338-A:2  Indemnification  as  Part  of  Contract.  Any  provision  for  or  in 
connection  with  a  contract  for  construction,  reconstruction,  installation, 
alteration,  remodeling,  repair,  demolition  or  maintenance  work,  includ- 
ing without  limitation,  excavation,  backfilling  or  grading,  on  any  build- 
ing or  structure,  whether  underground  or  above  ground,  or  on  any  real 
property,  including  without  limitation  any  road,  bridge,  tunnel,  sewer, 
water  or  other  utility  line,  which  requires  any  party  to  indemnify  any 
person  or  entity  for  injury  to  persons  or  damage  to  property  not  caused 
by  the  party  or  its  employees,  agents  or  subcontractors,  shall  be  void. 

3  Applicability.  Section  2  of  this  act  shall  apply  to  contracts  which  take 
effect  on  or  after  the  effective  date  of  this  act. 

4  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0164S 

AMENDED  ANALYSIS 

This  bill  prohibits  waivers  of  workers'  compensation  subrogation  rights. 
The  bill  also  prohibits  certain  indemnification  provisions  connected  with 
construction-related  contracts. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
431  ought  to  pass  with  amendment  as  recommended  by  the  Senate  In- 
surance Committee.  The  committee  heard  testimony  from  contractors 
and  others  relating  to  the  extreme  hardship  they  undergo  when  trying 
to  secure  certain  contracts  within  the  state.  Under  current  law  both  out- 
of-state  and  in-state  companies  are  allowed  to  force  their  contractors  to 
waive  their  subrogation  rights  before  receiving  a  contract  to  do  business 
with  the  company  in  question.  Doing  so  puts  the  contractors  at  very 
serious  risks  should  an  accident  occur  that  is  the  fault  of  the  company. 
We  do  not  believe  that  this  is  a  fair  way  to  do  business,  which  is  why 
we  voted  4-0  that  this  bill  ought  to  pass  as  amended  and  I  thank  you, 
Mr.  President. 
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SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Martel,  I  was 
a  cosponsor  of  this  bill  when  it  started  out  dealing  with  workers'  com- 
pensation subrogation  rights  and  seems  to  have  changed  into  something 
completely  different,  at  least  the  amendment  is,  and  so  I  just  want  to 
make  sure  that  I  understand  the  amendment.  It  seems  to  provide  that 
it  would  cover  any  kind  of  construction  contract,  not  just  public  con- 
tracts. Is  that  correct? 

SENATOR  MARTEL:  That  is  correct. 

SENATOR  FOSTER:  So  what  it  is  essentially  providing  as  I  read  it  is 
that  a  provision  in  a  contract  that  provided  for  indemnification,  that  are 
negotiated  by  two  private  individuals,  even  perhaps  a  homeowner  and 
a  general  contractor,  would  be  void  and  of  no  effect,  even  though  it  was 
negotiated  and  in  a  private  sector.  Is  that  correct? 

SENATOR  MARTEL:  I  believe  so,  but  my  understanding  is  that  that  is 
true.  I  would  like  to  defer  to  my  committee  chairman,  just  to  give  me  a 
verification  if  that  is  right  or  wrong,  if  I  could.  Mr.  Chairman,  I  just 
asked  if  I  could  get  a  verification  on  what  I  just  said,  they  contract 
into... we  are  talking  here  between  a  homeowner  and  a  company,  may  be 
null  and  void  with  this  legislation.  Is  that  correct.  Senator  Foster? 

SENATOR  FLANDERS:  I  am  sorry,  I  was  talking  to  counsel  when  you 
were  presenting  that.  What  bill  are  we  on?  I  guess  you  will  have  to  fill 
me  in. 

SENATOR  FOSTER:  I  will  rephrase  the  question.  The  question  that  I 
asked  was  that  as  I  read  this  provision,  it  would  apply  to  any  construc- 
tion contract  of  any  kind,  be  it  in  the  public  or  private  sector,  be  it  for 
large  jobs,  small  jobs,  and  would  even  include,  I  guess,  a  contract  be- 
tween a  homeowner  and  a  general  contractor.  Even  though  those  two 
parties  would  privately  negotiate  indemnification  provisions  into  their 
contract,  they  would  be  void  and  of  no  effect  even  though  they  are  pri- 
vately negotiated.  Is  that  the  intent  of  the  legislation? 

SENATOR  FLANDERS:  I  believe  it  is.  Yes. 

SENATOR  MARTEL:  Thank  you  Mr.  Chairman  for  agreeing  with  me. 

SENATOR  FOSTER:  The  remarks  of  Senator  Martel  indicated  that  there 
was  a  full  hearing  on  this,  and  yet  the  title  of  the  bill  was  "Waiver  of 
workers'  compensation  subrogation  rights"  and  this  bill  deals  with  con- 
struction contracts.  So  I  am  wondering  how  there  could  have  been  a  full 
and  fair  hearing  on  that  subject  matter  before  the  body? 

SENATOR  MARTEL:  Well  the  original  bill  itself,  okay,  the  title  of  it,  does 
talk  about  workers'  subrogation  rights,  okay?  And  the  subrogation  rights 
prohibited,  under  RSA281-A:13.  A  brand  new  section  was  added  on  af- 
ter section  V  for  the  following,  of  the  new  paragraph,  and  it  is  in  the  bill. 
That  is  exactly  what  the  bill  is,  line  three  and  four  of  the  bill.  We  had 
testimony  that  people  came  into  the  committee  and  testified  on  this  sub- 
ject and  we  were  able  to  get  a  determination  that  this  was  an  important 
piece  of  the  information  that  we  should  continue  with  this  legislation  in 
that  way. 

SENATOR  FOSTER:  My  concern  would  be,  how  would  people  who  op- 
pose this  subject  matter,  even  have  known  about  the  hearing  because  we 
are  talking  about  workers'  compensation  laws,  which  is  a  very  defined 
specific  piece  of  the  law,  and  here  we  have  something  dealing  with  con- 
struction contracts,  and  in  fact,  the  338-A:l  in  fact,  does  something  com- 
pletely different.  It  actually  prohibits  limitation  of  liability,  and  now  we 
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are  adding  in  a  bill  that  restricts  liability  on  construction  contracts,  when 
we  are  talking  about  workers'  compensation  laws.  So  if  I  oppose  the  bill, 
and  I  am  scarily  a  cosponsor  of  this  bill,  how  would  I  even  know  to  have 
gone  to  the  hearing? 

SENATOR  MARTEL:  I  understand  where  you  are  coming  from,  Sena- 
tor. If  it  was  posted  this  way,  it  would  have  been  impossible  for  you  to 
even  know  that  was  taking  place.  So  based  on  that... I  didn't  see  the  post- 
ing, so  I  hope  it  is  on  there,  you  know? 

SENATOR  BELOW:  Senator  Martel,  did  the  committee  find  other  in- 
stances of  other  states  where  the  state  has  inserted  itself  into  the  middle 
of  private  party  contracts  and  dictated  some  of  the  terms  of  such  con- 
tracts? 

SENATOR  MARTEL:  During  the  hearing,  I  do  remember  us  getting  in- 
formation from  witnesses  who  testified  that  there  were  other  states  who 
did  this  as  well,  and  I  don't  have  that  common  memory,  so  I  can't  tell 
you.  But  I  do  know  that  it  was  mentioned. 

SENATOR  BELOW:  Okay. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  guess  this  would  be 
either  for  Senator  Martel  or  Chairman  Flanders.  It  appears  to  me  that 
the  purpose  of  this  is  in  a  situation  such  as  an  example.  I  have  a  col- 
lapsed barn  on  my  property  and  I  know  that  I  can  hire  a  construction 
company  that  will  charge  me  an  arm  and  a  leg  to  do  it  and  I  know  that 
they  are  going  to  do  it  right.  But  I  don't  want  to  pay  that  kind  of  money. 
I  know  that  it  will  probably  collapse  and  I  have  a  group  down  here  that 
is  not  too  familiar  with  it,  but  I  am  going  to  get  them  to  do  it  for  cheaper 
and  I  can  agree  to  them,  that  I  am  not  held  liable  if  any  damage  or  death 
occurs  or  something  because  of  the  faulty  construction  or  the  problem 
that  I  have  with  my  barn.  But  now  as  part  of  this  contract,  I  can't  re- 
lease myself  from  indemnity.  So  in  other  words,  that  now,  if  anything 
that  takes  that  away  from  me,  so  they  can't  come  after  me,  this  bill  would 
now  prohibit?  Is  that  how  it  works?  Maybe  I  could  have  Senator  Clegg 
explain. 

SENATOR  MARTEL:  No,  no,  that  does  not... 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  The  second  section  of  the 
amendment  of  the  bill  is  germane  to  the  first  part.  The  first  part  talked 
about  workers'  compensation  subrogation  rights.  Then  they  came  in  and 
said  "Oh,  by  the  way,  they  are  also  doing  the  same  thing  by  contract." 
What  has  happened  in  a  lot  of  places  is  that  when  you  are  the  low  bid- 
der, all  of  a  sudden  they  give  you  a  contract  and  they  say,  "Sign  it  or  don't 
sign  it."  And  in  it  is  a  waiver  or  a  subrogation  of  liability.  Now  in  Sena- 
tor Sapareto's  case,  if  he  hired  somebody  and  he  said  that  he  was  not 
liable  for  anything  that  happens,  that  is  fine.  But,  what  this  amendment 
does  is,  it  says  that  if  I  am  the  contractor  on  the  job,  and  I  come  in,  and 
you  decide  to  bring  in  a  half  a  dozen  people  from  another  company  to 
do  something  else  on  the  property,  you  can't  say  to  me,  "Oh  by  the  way, 
you  are  responsible  for  anything  that  other  company  does,  both  liabil- 
ity wise  and  workers'  compensation  wise."  That  is  not  fair,  and  not  only 
that,  this  is  sort  of  a  belt  and  suspenders  to  the  workers'  compensation 
laws  that  we  have,  which  say  if  they  work  for  you,  they  are  under  your 
control  and  direction,  you  are  responsible.  In  some  cases,  some  of  the  big 
oil  companies,  some  of  the  bigger  contractors  are  coming  in  with  sub- 
contractors and  saying,  "Oh,  by  the  way,  while  you  are  on  the  job,  your 
insurance,  your  liability,  your  workers'  compensation,  covers  all  of  my 
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workers."  We  are  saying  not  only  is  that  not  fair,  but  it  is  illegal.  This 
is  the  belt  and  suspenders  that  says,  people  that  work  for  you,  things 
that  you  do,  or  your  company  does,  you  are  liable  for  and  you  can't  just 
push  that  onto  someone  else,  through  a  piece  of  paper. 

SENATOR  SAPARETO:  Thank  you. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  While  I  appreciate  that 
this  amendment  came  about  trying  to  address  what  would  be  a  problem, 
I  would  certainly  agree  with  Senator  Clegg  that  those  would  be  outra- 
geous circumstances,  I  am  concerned  that  this  committee  amendment 
has  much  greater  ramifications.  What  it  is  doing  is  inserting  the  state 
into  the  middle  of  private  party  negotiations  and  contracts.  It  is  sort  of 
a  nanny  state  approach  that  is  saying  that  the  state  knows  better  than 
the  private  parties  how  they  should  have  their  contractual  arrangements. 
Just  take  another  example.  What  this  would  mean  is  that  if  a  property 
owner  or  property  developer  of  commercial  or  residential  property  en- 
tered into  a  general  contract  with  a  general  contractor,  and  tradition- 
ally, the  general  contractor  accepted  responsibility,  indemnified  the  owner 
for  what  was  going  on  that  site  while  the  general  contractor  was  in  con- 
trol of  that  site.  I  believe  this  is  a  standard  provision  of  contracts  such 
as  standard  contracts  developed  by  the  American  Institute  of  Architects, 
where  the  contractor  has  to  provide  certain  indemnification,  which  would 
cover,  for  instance,  invitees,  guests  of  the  contractor.  This  would  step  into 
the  middle  of  that  arrangement  and  say,  "Oh  no,  oh  no.  You  can't  do  that 
like  it  is  traditionally  done.  The  owner  has  to  make  his  own  arrangement 
for  that  insurance.  The  contractor  can't  be  held  responsible  for  their  con- 
trol of  that  site  in  all  instances."  I  mean,  just  to  take  it  specifically.  It 
says  that  you  can't,  as  part  of  a  contract,  require  that  the  contractor  I 
should  say,  to  indemnify  the  owner  against  injuries,  damage  to  property 
or  injuries  to  persons,  not  caused  by  the  party,  i.e.  ABC  Construction 
Incorporated,  its  employees,  its  agents  or  its  subcontractors  only.  So  if 
the  superintendent  on  that  job  site  invites  his  wife  and  children  onto  the 
job  site,  and  they  cause  property  damage  to  the  owner's  property,  then 
they  might  have  a  defense  and  say,  "Well  that  wasn't  caused  by  the  em- 
ployees or  the  subcontractor,  that  was  somebody  else,  an  invitee  or  some- 
body that  simply  wandered  onto  the  property",  even  though  there  might 
be  a  responsibility  there.  I  am  concerned  because  this  has  come  forward 
without  a  public  hearing  on  this  amendment.  If  the  body  wants  to  move 
forward  with  this  at  this  time,  I  would  request  a  roll  call  on  this  com- 
mittee amendment. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  understand  that  there 
is  some  confusion,  but  I  have  been  a  developer  for  a  long  time  and  de- 
velopers don't  do  projects  without  builders  risk.  In  an  employee  of  a  con- 
tractor, which  I  also  own  a  contracting  firm,  invites  somebody  onto  the 
property  and  they  create  a  problem,  guess  what?  You  invited  them,  you 
are  responsible.  Now  if  somebody  walks  onto  a  site  and  hits  you  with  a 
baseball  bat  and  nobody  knows  who  he  is,  then  guess  what?  Nobody  is 
responsible,  unless  you  did  something  to  make  that  person  come  on,  then 
you  take  responsibility.  This  is  always  the  way  that  it  has  been.  Contrac- 
tors do  not  take  all  of  the  responsibility  and  place  it  on  the  contractor 
for  anything  that  the  owner  would  do.  This  is  a  new  thing  that  differ- 
ent companies  are  trying  to  do.  It  is  not  something  that  we  have  done 
forever,  it  has  always  been  the  way  that  it  shows  in  this  law.  It  has  al- 
ways been  in  the  workers'  compensation  law,  that  you  are  responsible 
for  your  own  employees.  You  are  not  supposed  to  be  responsible  for  some- 
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one  that  you  don't  take  care  of.  If  we  don't'  pass  this  legislation,  then 
some  poor  employee  is  going  to  get  hurt  on  a  job,  and  he  is  not  going  to 
get  his  workers'  compensation  because  the  guy  is  going  to  say,  "It  wasn't 
under  my  control  and  the  workers'  compensation  law  is  not  my  problem." 
The  other  guy  is  going  to  say,  "Well,  wait  a  minute.  You  signed  something 
that  said  that  you  would  take  care  of  that."  "Well  that  wasn't  right."  So 
you  are  putting  employees  and  you  are  putting  injured  parties  in  a  bad 
position  if  we  don't  do  something  and  fix  it  now.  We  can  wait  a  couple 
of  years,  we  can  wait  for  a  big  disaster  to  happen  and  come  back  in  there 
and  say,  "Boy,  we  should  have  done  this."  But  we  have  the  opportunity 
to  make  it  right  and  make  it  right  now.  I  urge  you  to  vote  for  the  bill  so 
that  we  can  move  forward. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Clegg,  I  ap- 
preciate what  you  said  about  what  this  bill  does,  could  you  clarify  for  us 
what  it  does  not  do?  It  has  been  suggested  that  a  homeowner  for  example, 
who  hired  a  contractor  to  come  in  and  put  an  addition  on  their  house,  may 
be  open  to  additional  liability  as  a  result  of  passing  this,  if  the  contractor 
indemnified  them  against  an  accident,  part  of  one  of  their  people  work- 
ing within  the  premises?  Does  this  bill  have  any  effect  on  that  circum- 
stance which  varies  from  the  law  today? 

SENATOR  CLEGG:  It  has  absolutely  no  effect.  In  fact,  if  the  contractor 
was  hired  by  the  homeowner  and  hired  additional  people  to  work,  it 
would  still,  as  it  is  today,  be  the  contractor's  responsibility  for  all  of  those 
underneath  them. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Clegg,  during 
the  hearing,  was  their  testimony  as  to  whether  other  states  have  passed 
similar  provisions?  Your  remarks  a  moment  ago  indicated  that  this  is 
quHe  an  emergency.  So  I  was  wondering  whether  there  was  testimony 
that  other  states  had  adopted  provisions  like  this  during  the  hearing? 
Thank  you. 

SENATOR  CLEGG:  There  are  other  states  that  have  it.  I  am  not  sure, 
I  think  New  York  was  one,  Texas  is  one,  but  I  am  not  sure  all  of  the 
states.  And  it  is  an  emergency  because  it  is  a  new  thing  that  has  just 
popped  up  in  the  state  of  New  Hampshire  to  create  great  harm. 

SENATOR  FOSTER:  Thank  you. 

SENATOR  PRESCOTT:  Thank  you  very  much,  Mr.  President.  Senator 
Clegg,  would  it  be  true  then  if,  as  an  owner  of  a  corporation  that  is  con- 
ducting business  for  a  contractor,  I  receive  an  indemnification  form  for 
me  to  fill  out,  which  indemnifies  me  from  being  able  to  collect  for  some- 
body else's  problem  on  a  job  site.  If  another  employee  of  the  general 
contractor  causes  a  problem  on  a  job  site,  I  could  be  responsible  for  that. 
If  this  law  passes,  those  forms  asking  me  to  sign  to  indemnify  myself, 
would  be  illegal? 

SENATOR  CLEGG:  No.  Not  at  all.  You  are  looking  to  be  indemnified 
from  the  actions  of  other  people.  That  is  not  a  problem.  This  stops  them 
from  making  you  responsible  for  the  actions  of  their  employees. 

SENATOR  PRESCOTT:  Very  good.  Thank  you  very  much  Senator. 

Question  is  on  the  adoption  of  the  committee  amendment. 

A  roll  call  was  requested  by  Senator  Below. 

Seconded  by  Senator  Larsen. 
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The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Clegg, 
Gatsas,  Barnes,  Martel,  Sapareto,  Morse,  Prescott. 

The  following  Senators  voted  No:  Below,  Foster,  Larsen, 
D'Allesandro,  Estabrook. 

Yeas:  17  -  Nays:  5 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  450-FN,  relative  to  pari-mutuel  licenses.  Ways  and  Means  Commit- 
tee. Ought  to  pass,  Vote  3-1.  Senator  Clegg  for  the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  defer  to  Senator  Morse. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
this  and  would  like  to  speak  to  my  motion.  Mr.  President,  I  would  like 
the  body  to  vote  down  the  ought  to  pass  motion  so  that  I  can  offer  a  mo- 
tion to  recommit  this  to  committee.  The  Pari-mutuel  Commission  has 
asked  for  an  amendment  to  this  bill  and  the  committee  would  like  to 
have  a  hearing  on  that  amendment.  So  if  you  could  vote  no  on  the  ought 
to  pass,  I  will  make  a  motion  to  recommit. 

SENATOR  EATON  (In  the  Chair):  Senator  Morse,  I  have  just  learned 
that  you  can  make  a  motion  to  recommit,  just  like  a  tabling  motion,  and 
I  think  that  we  will  accept  that. 

SENATOR  MORSE:  Okay  thank  you. 

Senator  Morse  moved  to  recommit. 

Adopted. 

SB  450-FN  is  recommitted. 

NOTICE  OF  RECONSIDERATION 

Senator  Flanders  served  notice  of  reconsideration  on  SB  369,  relative 
to  examinations  of  insurance  companies  by  the  insurance  department. 

SPECIAL  ORDER 

Senator  Clegg  moved  that  all  remaining  legislation  on  today's  calendar 
be  special  ordered  to:  Thursday,  Feb.  5,  2004  at  10:00  a.m. 

Adopted. 

SPECIAL  ORDER 

SB  358,  relative  to  incompatibility  of  municipal  offices.  Internal  Affairs 
Committee.  Ought  to  pass.  Vote  3-0.  Senator  Boyce  for  the  committee. 

SB  418,  relative  to  voting  procedures  in  the  Hanover  school  district. 
Internal  Affairs  Committee.  Ought  to  pass  with  amendment,  Vote  4-0. 
Senator  O'Hearn  for  the  committee. 

CACR  27,  relating  to  elective  franchises.  Providing  that  the  right  to 
vote  in  elections  shall  be  limited  to  citizens  of  the  United  States.  In- 
ternal Affairs  Committee.  Ought  to  pass.  Vote  4-0.  Senator  Kenney 
for  the  committee. 

SB  301-FN,  relative  to  liquor  licenses.  Judiciary  Committee.  Ought  to 
pass.  Vote  5-0.  Senator  Clegg  for  the  committee. 
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SB  327,  relative  to  the  scope  of  the  administrative  review  or  hearing 
following  suspension  or  revocation.  Judiciary  Committee.  Ought  to  pass, 
Vote  5-0.  Senator  Clegg  for  the  committee. 

SB  328,  relative  to  preservation  of  breath  samples.  Judiciary  Committee. 
Inexpedient  to  legislate,  Vote  3-2.  Senator  Sapareto  for  the  committee. 

SB  511-FN,  relative  to  the  penalties  for  rioting.  Judiciary  Committee. 
Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Foster  for  the  com- 
mittee. 

SB  496,  relative  to  the  definition  of  snow  traveling  vehicle.  Transpor- 
tation Committee.  Ought  to  pass  with  amendment.  Vote  5-0.  Senator 
Flanders  for  the  committee. 

SB  346,  relative  to  prohibiting  the  operation  of  snowmobiles  on  open 
water.  Wildlife  and  Recreation  Committee.  Ought  to  pass  with  amend- 
ment. Vote  5-0.  Senator  Sapareto  for  the  committee. 

SB  372,  relative  to  the  definition  of  necessary  shelter  for  dogs.  Wildlife 
and  Recreation  Committee.  Ought  to  pass  with  amendment,  Vote  5-0. 
Senator  Roberge  for  the  committee. 

SB  377,  relative  to  damage  to  land  by  certain  recreational  uses.  Wild- 
life and  Recreation  Committee.  Ought  to  pass  with  amendment.  Vote  5- 
0.  Senator  Sapareto  for  the  committee. 

SB  399-FN,  relative  to  the  sale  of  animals.  Wildlife  and  Recreation  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Roberge  for  the 
committee. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 

Third  Reading  and  Final  Passage 

SB  61,  relative  to  collective  bargaining  units  at  charter  schools  and  char- 
ter conversion  schools,  and  relative  to  leaves  of  absence  for  teachers  to 
accept  employment  at  a  charter  school. 

SB  153,  adopting  the  nurse  licensure  compact. 

SB  205-FN,  authorizing  the  state  to  accept  the  title  of  the  dam  and  dikes 
at  Smith  Pond,  Enfield,  New  Hampshire. 

SB  207,  relative  to  transactions  exempt  from  the  consumer  protection  act. 

SB  317,  relative  to  registration  of  pesticide  applicators  and  rules  of  the 
pesticide  control  board. 

SB  369,  relative  to  examinations  of  insurance  companies  by  the  insur- 
ance department. 

SB  402,  relative  to  an  optional  retirement  annuity  benefit  for  members 
of  the  Manchester  retirement  system. 

SB  403,  relative  to  the  board  of  medicine. 

SB  423,  relative  to  confidentiality  and  workers'  compensation. 
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SB  431,  prohibiting  the  waiver  of  workers'  compensation  subrogation 
rights  and  prohibiting  certain  indemnification  provisions  in  construction- 
related  contracts. 

SB  469,  relative  to  licensing  of  boiler  inspectors. 

SB  519,  establishing  a  committee  to  study  the  establishment  of  a  farm 
viability  program. 

HB  258,  relative  to  the  community-technical  college  system. 

HB  464-FN,  establishing  a  criminal  penalty  for  facilitating  a  drug  or 
underage  alcohol  house  party. 

ANNOUNCEMENTS 
SENATOR  BARNES  (RULE  #44):  Thank  you,  Mr.  President.  I  would  like 
to  rise  and  thank  our  great  President  for  coming  to  our  great  state  to- 
day and  spending  some  time  with  our  citizens. 

SENATOR  EATON  (In  the  Chair):  This  is  a  follow-up  to  our  Doorkeeper, 
John  Byrnes.  He  went  through  a  five-hour  plus,  operation  last  Friday. 
The  tumor  was  malignant  and  they  feel  that  they  have  got  everything. 
He  is  just  out  of  ICU  and  will  be  recuperating  for  the  next  several  weeks. 

SENATOR  KENNEY:  (RULE  #44):  Thank  you,  Mr.  President.  I  will 
be  brief.  I  had  a  harrowing  experience  last  night  that  any  of  you  can 
appreciate.  But  at  1:30  in  the  morning,  three  structures  up  from  me, 
we  had  a  major  fire  at  one  of  the  old  knife  factory  plants  which  is 
called  Union  Mall.  We  also  had  a  Union  Country  Store,  which  both 
structures  were  flattened  to  the  ground.  I  woke  up  with  seventy  foot 
flames  up  in  the  air  at  1:30.  I  would  also  like  to  say  that  there  were 
ember's  coming  across  my  house  and  I  had  to  stay  up  for  four  or  five 
hours  with  my  family.  But  I  do  want  to  recognize,  since  the  President 
is  coming  to  the  state  and  he  is  recognizing  New  Hampshire  Volun- 
teers, I  want  to  recognize  just  my  local  volunteers  in  this  rural  area, 
that  all  of  these  volunteer  firemen  did  a  hell  of  a  job  last  night.  The 
town  of  Wakefield  firemen,  Rochester,  Milton,  Farmington,  Wolfeboro, 
Tamworth,  Tuftonboro,  West  Ossipee,  Ossipee  Center,  Center  Ossipee, 
Barrington,  New  Durham,  Lebanon  Maine,  Newfield  Maine,  Sanford 
Maine,  Burke  Maine,  and  all  of  the  line  men  who  work  for  PSNH.  I 
just  want  to  thank  them  all.  They  did  a  hell  of  a  job  last  night. 

SENATOR  EATON  (In  the  Chair):  Thank  you,  Senator  Kenney.  The  vol- 
unteers, whether  they  be  in  fire  or  many  of  the  other  organizations  in 
town,  are  always  the  unsung  heroes.  Thank  you. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  refuses  to  concur  with  the  Senate  in  the 
passage  of  the  following  entitled  Bill  sent  down  from  the  Senate: 

SB  159-FN,  relative  to  milfoil  and  other  exotic  aquatic  weeds. 


130  SENATE  JOURNAL  29  JANUARY  2004 

INTRODUCTION  OF  SENATE  BILLS 

Senator  Eaton  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  Senate  legislation  numbered  from  410  to  530,  shall  be  by 
this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 

04-3132 

SB  410-FN-A-LOCAL,  relative  to  funding  for  the  statewide  education 
improvement  and  assessment  program.  (O'Hearn,  Dist  12;  Johnson, 
Dist  2;  Foster,  Dist  13;  Green,  Dist  6;  Larsen,  Dist  15;  Alger,  Graf  14; 
Carson,  Rock  75:  Ways  and  Means) 

04-3162 

SB  528,  establishing  a  right  to  work  act  which  provides  for  freedom 
of  choice  on  whether  to  join  a  labor  union.  (Prescott,  Dist  23;  Barnes, 
Dist  17;  Kenney,  Dist  3;  Johnson,  Dist  2;  Weyler,  Rock  79:  Insurance) 

04-3243 

SB  529,  making  a  technical  correction  to  the  eminent  domain  procedure 

act.  (Flanders,  Dist  7;  Gatsas,  Dist  16;  Below,  Dist  5:  Finance) 

04-3262 

SB  530,  relative  to  the  duties  of  public  safety  responders  and  the  expe- 
ditious clearance  of  a  roadway.  (Kenney,  Dist  3;  Morse,  Dist  22;  Below, 
Dist  5;  Flanders,  Dist  7;  Martel,  Dist  18;  Packard,  Rock  75;  Letourneau, 
Rock  77:  Transportation) 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  53,  relative  to  the  sale  of  salvage  and  rebuilt  vehicles. 

HB  65,  relative  to  educational  assistance  for  national  guard  members. 

HB  72,  granting  authority  to  impose  administrative  fmes  for  the  viola- 
tion of  certain  laws  or  rules  of  the  department  of  agriculture,  markets 
and  food. 

HB  85-FN-L,  relative  to  the  budget  adoption  procedure  in  political  sub- 
divisions which  have  adopted  official  ballot  voting. 

HB  133-L,  relative  to  amending  certain  articles  of  agreement  in  the  Fall 
Mountain  regional  cooperative  school  district. 

HB  158,  allowing  the  voter  to  deposit  the  ballot  into  the  ballot  box. 

HB  230,  establishing  a  committee  to  study  how  to  improve  the  processes 
of  the  joint  legislative  committee  on  administrative  rules  and  making 
certain  revisions  to  RSA  541-A,  the  Administrative  Procedure  Act. 

HB  236,  relative  to  recount  application  deadlines. 

HB  243,  relative  to  motor  vehicle  exhaust  noise  standards. 

HB  285,  relative  to  warrant  article  recommendations  in  towns  which 
have  adopted  the  official  ballot  referendum  form  of  meeting. 

HB  366,  relative  to  mercury  reduction. 

HB  426,  relative  to  the  monitoring  and  approval  of  appraisers  by  the 
commissioner  of  revenue  administration. 
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HB  440,  relative  to  the  discharge  of  firearms  on  or  across  highways  in 
pursuit  of  wild  birds  or  animals. 

HB  459,  relative  to  the  taxation  of  manufactured  housing. 

HB  465,  relative  to  the  rulemaking  authority  of  the  department  of  health 
and  human  services  and  relative  to  licensing  rules  for  health  facilities. 

HB  493,  relative  to  the  municipal  budget  act. 

HB  503,  relative  to  septic  system  construction  permits. 

HB  516-L,  relative  to  the  standard  of  review  for  requests  for  excavat- 
ing and  dredging  permits,  and  relative  to  an  appropriation  for  the  ex- 
pansion of  the  Port  of  Portsmouth. 

HB  520-FN,  relative  to  maintaining  records  of  greyhounds  used  in  pari- 
mutuel  racing. 

HB  551,  relative  to  the  effect  of  parental  refusal  to  administer  psycho- 
tropic drugs  to  their  children  and  establishing  a  committee  to  study  the 
prescription  and  use  of  psychotropic  drugs,  including  Ritalin,  in  childcare 
centers,  preschools,  and  public  schools. 

HB  618-FN-A,  making  technical  corrections  to  certain  local  property 
tax  laws. 

HB  664-FN,  relative  to  the  requirements  for  the  sale  of  permissible  fire- 
works and  prohibiting  the  retail  sale  of  certain  fireworks. 

HB  697-FN,  relative  to  the  sale  of  motor  fuel. 

HB  713-FN,  relative  to  the  penalty  for  violating  a  zoning  ordinance, 
relative  to  governmental  land  uses,  and  relative  to  notice  of  zoning  re- 
hearings. 

HB  727-FN-L,  establishing  a  legislative  oversight  committee  for  the 
school  administrative  unit  system. 

INTRODUCTION  OF  HOUSE  BILLS 

Senator  Eaton  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  legislation  numbered  from  53  to  727,  shall  be  by 
this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 

HB  53,  relative  to  the  sale  of  salvage  and  rebuilt  vehicles.  (Transportation) 

HB  65,  relative  to  educational  assistance  for  national  guard  members. 
(Executive  Departments  and  Administration) 

HB  72,  granting  authority  to  impose  administrative  fines  for  the  viola- 
tion of  certain  laws  or  rules  of  the  department  of  agriculture,  markets 
and  food.  (Executive  Departments  and  Administration) 

HB  85-FN-L,  relative  to  the  budget  adoption  procedure  in  political  sub- 
divisions which  have  adopted  official  ballot  voting.  (Internal  Affairs) 

HB  133-L,  relative  to  amending  certain  articles  of  agreement  in  the  Fall 
Mountain  regional  cooperative  school  district.  (Education) 

HB  158,  allowing  the  voter  to  deposit  the  ballot  into  the  ballot  box.  (In- 
ternal Affairs) 
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HB  230,  establishing  a  committee  to  study  how  to  improve  the  processes 
of  the  joint  legislative  committee  on  administrative  rules  and  making 
certain  revisions  to  RSA  541-A,  the  Administrative  Procedure  Act.  (In- 
ternal Affairs) 

HB  236,  relative  to  recount  application  deadlines.  (Internal  Affairs) 

HB  243,  relative  to  motor  vehicle  exhaust  noise  standards.  (Transpor- 
tation) 

HB  285,  relative  to  warrant  article  recommendations  in  towns  which 
have  adopted  the  official  ballot  referendum  form  of  meeting.  (Internal 
Affairs ) 

HB  366,  relative  to  mercury  reduction.  (Interstate  Cooperation) 

HB  426,  relative  to  the  monitoring  and  approval  of  appraisers  by  the 
commissioner  of  revenue  administration.  (Public  Affairs) 

HB  440,  relative  to  the  discharge  of  firearms  on  or  across  highways  in 
pursuit  of  wild  birds  or  animals.  (Wildlife  and  Recreation) 

HB  459,  relative  to  the  taxation  of  manufactured  housing.  (Ways  and 
Means) 

HB  465,  relative  to  the  rulemaking  authority  of  the  department  of  health 
and  human  services  and  relative  to  licensing  rules  for  health  facilities. 
(Executive  Departments  and  Administration) 

HB  493,  relative  to  the  municipal  budget  act.  (Public  Affairs) 

HB  503,  relative  to  septic  system  construction  permits.  (Environment) 

HB  516-L,  relative  to  the  standard  of  review  for  requests  for  excavat- 
ing and  dredging  permits,  and  relative  to  an  appropriation  for  the  ex- 
pansion of  the  Port  of  Portsmouth.  (Environment) 

HB  520-FN,  relative  to  maintaining  records  of  greyhounds  used  in  pari- 
mutuel  racing.  (Ways  and  Means) 

HB  551,  relative  to  the  effect  of  parental  refusal  to  administer  psycho- 
tropic drugs  to  their  children  and  establishing  a  committee  to  study  the 
prescription  and  use  of  psychotropic  drugs,  including  Ritalin,  in  childcare 
centers,  preschools,  and  public  schools.  (Public  Institutions,  Health  and 
Human  Services) 

HB  618-FN-A,  making  technical  corrections  to  certain  local  property  tax 
laws.  (Ways  and  Means) 

HB  664-FN,  relative  to  the  requirements  for  the  sale  of  permissible  fire- 
works and  prohibiting  the  retail  sale  of  certain  fireworks.  (Public  Affairs) 

HB  697-FN,  relative  to  the  sale  of  motor  fuel.  (Transportation) 

HB  713-FN,  relative  to  the  penalty  for  violating  a  zoning  ordinance, 
relative  to  governmental  land  uses,  and  relative  to  notice  of  zoning  re- 
hearings.  (Public  Affairs) 

HB  727-FN-L,  establishing  a  legislative  oversight  committee  for  the 
school  administrative  unit  system.  (Education.) 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 
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February  5,  2004 

The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

I  trust  that  Senator  Barnes'  question  from  last  week  about  the  Patriots 
and  God  was  answered  to  his  satisfaction  on  Sunday  night.  A  few  weeks 
back  there  was  a  fascinating  television  piece  on  60  Minutes  about  a  profes- 
sor at  Harvard  who  teaches  a  course  designed  to  get  his  students  look- 
ing for  things  that  are  right  in  front  of  them  but  that  they  usually  do 
not  see  because  of  various  assumptions  or  perspectives  that  blind  them. 
One  example  this  teacher  uses  is  the  familiar  purple  and  orange  logo  you 
see  plastered  on  the  side  of  all  those  Federal  Express  delivery  trucks. 
"Can  you  see  the  large  arrow  prominently  displayed  right  there  in  the 
middle  of  the  design?,"  he  asks.  I  can  tell  you,  I  looked  and  looked  and 
looked  and  saw  nothing  until  it  was  pointed  out  for  me.  Now,  when  I  see 
a  Fed  Ex  truck,  the  arrow  it  has  is  the  only  thing  I  can  see.  It  is  that 
obvious.  This  professor  said  that  most  adults  just  don't  see  it,  but  that 
if  you  ask  a  child  who  has  not  yet  learned  to  read,  they  can  spot  that 
arrow  immediately.  There  is  a  simple  lesson  here  for  every  politician,  and 
for  all  the  rest  of  us  too.  Sometimes  to  see  the  obvious,  we  must  be  will- 
ing to  adjust  the  focus  of  our  vision,  and  look  again.  Sometimes  to  hear 
what  is  being  said,  we  must  re-attune  the  timber  of  our  hearing  and 
listen  anew.  Look  carefully  for  the  arrow  that  your  leadership  might 
point  us  in  the  right  direction.  Let  us  pray: 

Subtle  Spirit  of  the  Almighty,  it  seems  that  at  times  You  are  hidden  from 
our  view,  and  yet  we  know  that  the  arrow  of  Your  love  is  always  pointed 
straight  in  our  direction.  Give  us  eyes  that  see  and  ears  that  hear  -  not  just 
those  things  that  are  obvious  but  also  the  deeper  realities  imbedded  in  all 
the  surrounding  logos  of  our  lives.  Amen 

Senator  Boyce  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 

SPECIAL  ORDER 

SB  358,  relative  to  incompatibility  of  municipal  offices.  Internal  Affairs 
Committee.  Ought  to  pass,  Vote  3-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Mr.  President,  I  move 
Senate  Bill  358  ought  to  pass.  This  bill  allows  the  town  manager  to  be 
appointed  and  to  serve  on  a  non-conflicting  municipal  board.  The  town 
of  Newport  was  recently  sued  over  this  issue  because  the  law  was  un- 
clear. This  bill  allows  the  selectmen  of  a  town  to  determine  if  an  appoint- 
ment would  be  a  conflict.  There  were  several  other  towns  that  we  had 
testimony  from,  that  would  be  affected,  at  least  seven.  We  just  ask  that 
this  be  passed.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  418,  relative  to  voting  procedures  in  the  Hanover  school  district. 
Internal  Affairs  Committee.  Ought  to  pass  with  amendment.  Vote  4-0. 
Senator  O'Hearn  for  the  committee. 
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Internal  Affairs 
January  21,  2004 
2004-0189S 
04/10 

Amendment  to  SB  418 
Amend  the  bill  by  replacing  paragraph  VII  of  section  1  with  the  fol- 
lowing: 

VII.  Notwithstanding  RSA  197:1,  the  2  sessions  of  the  annual  meet- 
ing may  be  held  before  March  1  or  after  March  25  to  allow  for  voting  in 
coordination  with  the  Dresden  school  district. 

2004-0189S 

AMENDED  ANALYSIS 
This  bill  enables  the  Hanover  school  district  to  adopt  and  implement 
a  method  of  voting  on  warrant  articles  similar  to  the  procedures  used 
by  the  Dresden  school  district,  and  would  allow  passage  of  bond  issues 
by  a  3/5  majority  vote.  The  bill  also  allows  the  voters  of  the  Hanover 
school  district  to  hold  school  district  elections  to  coincide  with  voting  in 
the  Dresden  school  district. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  418 
ought  to  pass  with  amendment.  This  bill  was  drafted  because  the  Hanover 
School  District  is  part  of  an  interstate  school  district  involving  the  town 
of  Norwich,  Vermont.  This  bill  is  enabling  legislation  that  would  allow  the 
Hanover  school  district  to  decide  to  co-vote  the  same  day  as  the  Dresden 
School  in  Vermont.  The  committee  amendment  makes  a  date  change  to 
allow  that  to  happen.  Please  join  the  Internal  Affairs  Committee  by  vot- 
ing this  bill  ought  to  pass  with  amendment.  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

CACR  27,  relating  to  elective  franchises.  Providing  that  the  right  to 
vote  in  elections  shall  be  limited  to  citizens  of  the  United  States.  In- 
ternal Affairs  Committee.  Ought  to  pass.  Vote  4-0.  Senator  Kenney  for 
the  committee. 

SENATOR  KENNEY:  Thank  you  Mr.  President.  I  move  CACR  27  ought 
to  pass.  Did  you  know  that  you  do  not  have  to  be  a  citizen  of  the  United 
States  in  order  to  vote  in  New  Hampshire?  That  is  according  to  our 
Constitution.  I  know  you  might  say,  it's  a  federal  law  and  that's  true, 
it's  even  a  New  Hampshire  state  law,  but  it  is  not  listed  in  our  consti- 
tution, it  will  say  "inhabitants."  So,  please  join  the  Internal  Affairs 
Committee  by  voting  this  very  important  CACR  ought  to  pass.  Thank 
you,  Mr.  President. 

Recess. 

Out  of  recess. 

The  question  is  on  the  committee  report  of  ought  to  pass. 

A  3/5  vote  is  required. 

A  roll  call  was  requested  by  Senator  Sapareto. 

Seconded  by  Senator  Barnes. 
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The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney, 
Boyce,  Below,  Green,  Flanders,  Odell,  Roberge,  Eaton,  Peterson, 
O'Hearn,  Foster,  Clegg,  Larsen,  Gatsas,  Barnes,  Martel, 
Sapareto,  D'AUesandro,  Estabrook,  Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  None 

Yeas:  24  -  Nays:  0 

Adopted  by  the  required  3/5  vote. 

Ordered  to  third  reading. 

SB  301-FN,  relative  to  liquor  licenses.  Judiciary  Committee.  Ought  to 
pass,  Vote  5-0.  Senator  Clegg  for  the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
Senate  Bill  301.  This  bill  does  two  things  at  the  request  of  the  Liquor 
Commission.  The  first  section  is  a  corrective  measure  to  fix  an  unintended 
consequence  of  having  organizations  that  obtain  a  one-day  liquor  license 
having  to  attend  the  mandatory  training  more  than  one  time  annually. 
The  second  part  allows  the  Enforcement  Bureau,  with  the  consent  of  at 
least  one  commissioner,  to  temporarily  suspend  licenses  to  sell  alcohol 
during  an  emergency.  This  was  requested  because  of  the  recent  riots  in 
Durham  where  enforcement  officers  saw  alcoholic  beverages  literally 
pouring  out  of  the  stores  and  into  the  streets.  Most  responsible  retailers 
voluntarily  shut  down  during  the  riot.  This  tightly  crafted  section  would 
allow  Enforcement  to  take  swift  action  against  any  irresponsible  retailer. 
No  one  testified  in  opposition  to  the  bill.  The  Judiciary  Committee  recom- 
mends this  legislation  for  adoption  and  asks  your  support.  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

SB  327,  relative  to  the  scope  of  the  administrative  review  or  hearing 
following  suspension  or  revocation.  Judiciary  Committee.  Ought  to  pass, 
Vote  5-0.  Senator  Clegg  for  the  committee. 

MOTION  TO  TABLE 

Senator  Clegg  moved  to  have  SB  327  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  327,  relative  to  the  scope  of  the  administrative  review  or  hearing 
following  suspension  or  revocation. 

SB  328,  relative  to  preservation  of  breath  samples.  Judiciary  Committee. 
Inexpedient  to  legislate,  Vote  3-2.  Senator  Sapareto  for  the  committee. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  inexpedient 
to  legislate  on  Senate  Bill  328.  This  bill  sought  to  remove  the  statutory 
requirement  to  take  two  breath  samples  for  the  determination  of  alco- 
hol concentration.  While  we  all  agree  that  there  is  a  monetary  cost  to 
continue  taking  two  samples,  the  department  acknowledges  that  they 
also  collect  two  samples  of  DNA  and  blood,  but  are  not  asking  to  do  away 
with  this  requirement.  Testimony  received  by  the  committee  from  the 
Attorney  General's  office  stated  that  there  are  serious  constitutional 
issues  if  this  bill  is  passed.  Others  testifying  told  us  that  the  vast  ma- 
jority of  the  cases  in  question  are  people  charged  with  first  offense  DWL 
If  this  bill  is  passed,  this  takes  away  the  only  tool  available  to  someone 
to  prove  that  they  were  improperly  charged.  By  providing  the  second 
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sample,  the  accused  can  submit  it  to  a  second  laboratory  and  have  an 
independent  analysis  performed.  There  were  5,500  individuals  who  had 
breath  tests  done  last  year  by  the  state.  Only  654  of  them  were  sent  for 
independent  analysis.  No  one  was  able  to  provide  a  number  regarding 
how  many  independent  tests  allow  the  charge  to  be  overturned.  Be- 
cause of  the  constitutional  question  surrounding  this  bill,  the  Judiciary 
Committee  recommends  that  it  be  killed  and  asks  your  support.  Thank 
you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  511-FN,  relative  to  the  penalties  for  rioting.  Judiciary  Commit- 
tee. Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Foster  for  the 
committee. 

Senate  Judiciary 
January  22,  2004 
2004-0203S 
04/10 

Amendment  to  SB  511-FN 
Amend  RSA  644:1,  IV  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

IV.  Riot  is  a  class  B  felony  if,  in  the  course  of  and  as  a  result  of  the 
conduct,  any  person  suffers  physical  injury,  or  substantial  property  dam- 
age or  arson  occurs,  or  the  defendant  was  armed  with  a  deadly  weapon, 
or  knowingly  throws  or  causes  to  propel  any  object  or  substance 
of  any  kind  at  any  law  enforcement  officer  or  uniformed  emergency 
responder,  regardless  of  whether  such  object  actually  strikes  the 
law  enforcement  officer  or  uniformed  emergency  responder,  except 
that  if  the  deadly  weapon  was  a  firearm,  he  or  she  shall  be  sentenced  in 
accordance  with  RSA  651:2,  Il-g.  Otherwise,  it  is  a  misdemeanor. 

2004-0203S 

AMENDED  ANALYSIS 
This  bill  adds  the  act  of  throwing  or  propelling  any  object  or  substance 
at  a  law  enforcement  officer  or  uniformed  emergency  responder  as  a  class 
B  felony  under  the  riot  statute. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  Senate  Bill  511.  This  legislation  was  also  filed  as 
a  result  of  the  recent  riots  in  Durham  and  would  add  the  act  of  throw- 
ing or  propelling  any  object  or  substance  at  a  law  enforcement  officer 
as  a  Class  B  felony  under  the  riot  statute.  The  committee  amendment 
adds  the  word  "knowingly"  to  clarify  the  mental  state.  It  also  adds  uni- 
formed emergency  responders  to  include  EMT's  and  firefighters  who 
may  have  responded  to  a  riot.  While  the  negative  behavior  on  our  cam- 
puses is  a  very  small  percentage  of  our  college  students,  it  is  behavior 
that  cannot  be  tolerated.  Therefore,  the  Judiciary  Committee  recom- 
mends that  this  legislation  be  adopted  as  amended  and  asks  your  sup- 
port. Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Foster,  the 
effective  date  is  January  1,  2005.  I  think  that  we  all  realize  that  the 
Red  Sox  are  going  to  win  the  World  Series  this  year,  and  the  univer- 
sity will  be  in  session,  so  I  suggest  that  this  maybe  get  moved  up  a  few 
months  before  that  championship  parade  happens  in  Boston.  Would 
you  be  willing.. .would  your  committee  be  willing  to  move  the  date  up? 
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SENATOR  FOSTER:  Senator,  that  might  be  a  good  idea.  I  don't  know 
whether  I  would  do  it  on  the  Red  Sox,  we  have  been  waiting  a  long  time 
for  that  problem  to  happen,  but  we  will  see. 

SENATOR  BARNES:  You  are  off  my  Christmas  card  list. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  brought  in  a  copy 
of  yesterday's  front  page  from  our  regional  paper.  It  was  one  of  those 
rare  days  when  nothing  happening  made  front  page  news.  The  headline 
reads,  "Durham  hails  UNH's  quiet  Super  Bowl",  and  last  Sunday  when 
we  were,  most  of  us,  savoring  the  Patriots  win  at  home  or  with  friends, 
over  100  law  enforcement  personnel  were  blanketing  downtown  Durham 
and  nothing  happened.  Our  town  council  chair  has  been  quoted  as  say- 
ing that  he  thinks  that  we  have  turned  the  corner  on  student  rioting 
after  sporting  events.  Perhaps,  but  we  have  got  hockey  season  to  com- 
plete, and  baseball  season  to  anticipate,  so  law  enforcement  and  univer- 
sity system  faculty,  administration,  student  leaders  and  town  officials, 
have  all  been  working  together  to  try  and  find  effective  means  to  quell- 
ing student  disturbances.  Many  approaches  to  a  variety  of  the  causative 
factors,  including  student  alcohol  use,  campus  community  relations,  and 
law  enforcement,  will  need  to  be  addressed.  Today,  I  hope  that  the  Sen- 
ate, through  this  bill,  will  provide  another  tool  for  one  piece  of  the  prob- 
lem, assaults  on  police  and  emergency  personnel.  We  have  seen  students 
or  others,  hiding  behind  bushes  and  firing  paintball  guns  at  police.  Guns 
which  look  remarkably  similar  to  other  weapons.  These  and  other  be- 
haviors are  part  of  the  escalating  violence  that  have  been  part  of  these 
disturbances.  The  bipartisan  sponsorship  of  this  bill  and  the  widespread 
support  it  received  in  hearing,  illustrates  the  importance  of  we,  as  the 
legislature,  becoming  a  partner  in  finding  solutions.  The  university  sys- 
tem stands  ready  to  educate  students  about  the  severe  consequences  this 
bill  imposes.  I  believe  last  Sunday  was  as  quiet  as  it  was  partly  because 
the  university  and  the  town,  together  delivered  a  low  tolerance  reality 
message  to  potential  rioters.  I  believe  that  the  publicity  surrounding  this 
bill  has  added  to  that  reality.  I  thank  my  cosponsors  and  the  members 
of  the  committee  for  moving  this  bill  forward. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Foster,  not  to  try 
and  add  any  humor  to  this  but  I  noticed  that  the  amended  version  includes 
uniformed,  emergency  responders.  What  was  the  position  if  things  are 
thrown  at  horses  or  dogs  that  are  part  of  the  police  enforcement  even 
though  maybe  an  officer  is  not  there.  Is  that  penalty  still  the  same? 

SENATOR  FOSTER:  That  didn't  come  up  as  a  hearing  question.  Nobody 
raised  that  as  a  question  about  whether  people  propelled  something  at 
horses  that  were  there  trying  to  break  the  riot,  but  the  officer  was  not 
on  the  animal? 

SENATOR  GATSAS:  Correct. 

SENATOR  FOSTER:  That  did  not  come  up  as  an  issue. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  can  answer  that  ques- 
tion. Under  the  statutes,  the  horse  and  the  dog  are  considered  police 
officers  and  they  would  be  considered  under  the  statute  any  law  enforce- 
ment officer.  So  they  would  be  still  covered. 

SENATOR  GATSAS:  Thank  you. 
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SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  want  to  be 
brief.  I  just  want  to  commend  the  university.  The  action  taken  by  Presi- 
dent Hart  after  the  initial  problem  and  Chief  Hallis  of  the  police  depart- 
ment at  the  university  of  New  Hampshire,  along  with  the  Durham  people, 
I  think,  did  a  terrific  job  and  we  ought  to  be  very,  very  pleased  of  that 
prompt  action.  I  think  one  of  the  things  that  we  have  to  emphasize  to  that 
student  body  is  that  they  have  to  behave  themselves.  We  are  providing 
them  with  an  opportunity  to  get  a  quality  education.  I  know  that  this 
legislature  works  diligently  to  provide  those  funds,  and  they  have  to  re- 
act in  a  positive  manner.  I  think  that  the  work  done  by  the  administra- 
tion and  by  law  enforcement  is  going  a  long  way  to  make  sure  that  hap- 
pens. Thank  you,  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  just  want  to  thank 
Senator  D'Allesandro  for  his  words  and  I  want  to  echo  his  words  with 
Plymouth  State  University. 

SENATOR  EATON  (In  the  Chair):  And  I  will  throw  Keene  in  there  also. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
would  you  believe  that  you  and  I  are  probably  lucky  this  isn't  retroactive? 

SENATOR  D'ALLESANDRO:  I  would  concur  with  that.  Retroactive?  It 
is  one  thing  that  we  get  along  with.  I  am  pleased. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  would  like  to  thank 
all  of  those  that  worked  on  this  bill  and  congratulate  the  Senate  Judiciary 
Committee  for  their  attention  to  it,  and  putting  a  good  bill  before  you 
today.  I  would  also  like  to  say  to  Senator  Barnes  that  I  agree  with  him, 
that  a  tighter  effective  date  would  be  in  order,  and  if  this  bill  is  not  deemed 
unnecessary  to  go  to  Finance,  then  we  will  carry  those  concerns  onto  the 
House  and  see  that  we  concur  with  it  in  the  Senate.  It  is  clear  to  us,  from 
the  testimony  we  heard,  the  pictures  that  we  saw,  of  what  has  happened 
around  the  state  recently,  in  terms  of  some  student  behavior,  that  it  is 
clearly  out  of  bounds.  I  think  that  this  bill  sends  a  clear  message  that  such 
behavior  will  be  dealt  with  harshly  under  our  laws  and  simply  will  be 
ruled  out  of  countenance.  So  I  thank  the  committee  and  the  Senate  for 
their  action  on  this  important  bill.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Peterson,  how 
does  this  affect  Dartmouth  College?  I  know  it's  your  favorite  place  up  there. 

SENATOR  PETERSON:  The  same  way 

SENATOR  BARNES:  I  was  just  wondering  because  I  heard  from  the  Uni- 
versity of  New  Hampshire,  I  heard  from  Plymouth  and  I  heard  from  Keene, 
but  I  didn't  hear  from  Dartmouth,  so  I  just  wanted  to  put  Dartmouth  on 
the  record  as  thinking  this  is  terrific. 

SENATOR  PETERSON:  I  thank  Senator  Barnes  for  his  question.  I  have 
risen  to  that  higher  sphere  of  existence  known  as  a  Dartmouth  dad  as 
my  daughter  is  now  favorably  ensconced  at  the  college  in  her  sophomore 
session  and  I  know  enjoying  herself  very  much  there.  This  is,  you  know, 
a  situation  that  Dartmouth  dealt  with  quite  seriously  in  the  time  of  the 
Vietnam  era  where  there  was  takeover  of  the  student  building  and  so 
forth  and  activities  on  campus.  I  know  they  put  in  place,  through  the 
Board  of  Trustees,  a  priority  of  response  based  upon  the  actions  of  stu- 
dents. Clearly,  when  we  find  people  who  stand  in  our  stead,  under  at- 
tack in  these  situations,  it  is  our  responsibility  to  protect  them  no  mat- 
ter where  it  happens  in  this  state.  Thank  you.  Senator  Barnes. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  496,  relative  to  the  definition  of  snow  traveling  vehicle.  Transpor- 
tation Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator 
Flanders  for  the  committee. 

Senate  Transportation 
January  23,  2004 
2004-0217S 
10/09 

Amendment  to  SB  496 
Amend  RSA  215-A:1,  XIII  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

XIII.  "Snow  traveling  vehicle"  means  any  vehicle  propelled  by  me- 
chanical power  that  is  designed  to  travel  over  ice  or  snow  supported  in 
part  by  skis,  belts  or  cleats.  Only  vehicles  that  are  no  more  than  52 
inches  in  width  and  no  more  than  1000  pounds  in  weight  shall 
be  considered  snow  traveling  vehicles  under  this  chapter.  For  the 
purposes  of  this  chapter,  all  vehicles  within  this  definition  shall  be  clas- 
sified as  off  highway  recreational  vehicles. 

2004-0217S 

AMENDED  ANALYSIS 
This  bill  defines  when  vehicles  are  snow  traveling  vehicles  for  purposes 
oftheOHRVlaws. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  There  is  a  photograph  being  passed  out  to  you  that  I  think  that 
you  have  to  see,  for  me  to  make  my  point  on  this  case.  I  would  remind 
Senator  Barnes  and  Senator  D'Allesandro  that  the  reason  that  we  get  the 
statute  of  limitations  is  because  maybe  a  few  years  ago  they  went  to  col- 
lege. Thank  you,  Mr.  President.  I  move  Senate  Bill  496  ought  to  pass  as 
amended.  This  bill  clarifies  the  definition  of  a  snow  traveling  vehicle  that 
can  be  no  wider  than  52  inches  and  can  weigh  no  more  than  1,000  pounds 
and  in  this  bill  it  has  to  be  designed  to  travel  on  ice  and  snow.  As  you  can 
see,  some  serious  situations  can  occur  because  the  photographs  that  you 
are  looking  at... this  vehicle,  presently  is  legal  to  go  on  a  snow  mobile  trail. 
I  also  have  it  and  will  pass  it  out,  here  is  a  picture  of  a  Chevrolet  subur- 
ban nine  passenger,  ready  to  go  on  a  snowmobile  trail.  This  is  a  very 
dangerous  situation.  I  know  that  this  is  everybody's  favorite  subject,  ATVs 
and  snow  mobiles,  but  what  we  have  to  do  is  to  outlaw  these  from  being 
on  the  trail.  Also  this  bill. ..they  have  made  the  same  type  of  track  on  an 
ATV.  This  bill  allows  this  to  be  a  snow  traveling  vehicle,  as  long  as  it  is 
no  wider  than  52  inches  and  doesn't  weigh  more  than  1,000  pounds.  This 
obviously  is  for  safety  reasons.  Fish  and  Game  and  DRED  approve  of  this 
bill  and  the  Transportation  Committee  unanimously  recommends  this  bill 
ought  to  pass.  Thank  you. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Flanders,  does 
the  1,000  pounds  include  the  weight  of  the  entire  vehicle,  plus  the  riders? 

SENATOR  FLANDERS:  No. 

SENATOR  SAPARETO:  I  was  just  thinking,  if  you  have  some  of  these 
with  three  or  four  passengers,  it  is  pretty  easy  to  exceed  1,000. 1  was  just 
making  sure,  where  in  the  statute,  that  covers  that? 


140  SENATE  JOURNAL  5  FEBRUARY  2004 

SENATOR  FLANDERS:  It  is  the  machine  cannot  weigh  more  than  1,000 
pounds. 

SENATOR  SAPARETO:  Thank  you. 

SENATOR  FLANDERS:  Most  snowmobiles  weigh  about  six  or  seven  hun- 
dred pounds. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Flanders... 

SENATOR  FLANDERS:  I  am  sorry,  I  thought  that  this  was  going  to  be 
an  easy  one. 

SENATOR  CLEGG:  If  Senator  Gatsas  and  I  were  riding  on  a  snow  ma- 
chine together,  would  it  be  legal? 

SENATOR  FLANDERS:  Only  if  I  was  driving  it. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  346,  relative  to  prohibiting  the  operation  of  snowmobiles  on  open 
water.  Wildlife  and  Recreation  Committee.  Ought  to  pass  with  amend- 
ment, Vote  5-0.  Senator  Sapareto  for  the  committee. 

Wildlife  and  Recreation 
January  16,  2004 
2004-0142S 
10/09 

Amendment  to  SB  346 
Amend  RSA  215-A:5-b  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

215-A:5-b  Operation  on  Open  Water  Prohibited.  No  person  shall  know- 
ingly operate  a  snow  traveling  vehicle  on  open  water,  also  known  as  skim- 
ming. For  the  purpose  of  this  section,  "open  water"  means  any  area  of  an 
inland  water  body  that  is  free  of  ice  and  snow.  This  section  shall  not  ap- 
ply to  events  as  permitted  pursuant  to  RSA  215-A:30. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  346 
ought  to  pass  as  amended.  This  bill  prohibits  an  individual  from  know- 
ingly operating  a  snowmobile  over  open  water.  This  practice  is  otherwise 
known  as  skimming.  When  skimming,  the  operator  of  a  snowmobile  pur- 
posely creates  a  condition  that  is  hazardous  to  themselves,  their  riders, 
and  potentially  emergency  personnel  that  may  be  called  to  the  scene  as 
well  as  environmental  concerns.  Skimming  is  not  only  a  safety  hazard,  it 
is  destroying  the  image  of  snowmobiling  for  the  many  people  that  enjoy 
this  lawful  winter  activity.  The  Fish  and  Game  Department  considers  this 
action  to  be  disorderly  conduct  and  worthy  of  a  violation  under  the  OHRV 
laws  unless  the  snowmobiler  is  at  a  rodeo  or  other  event  permitted  un- 
der RSA  215-A:30.  The  Wildlife  and  Recreation  Committee  unanimously 
recommends  Senate  Bill  346  ought  to  pass  as  amended  and  asks  for  your 
support. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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SB  372,  relative  to  the  definition  of  necessary  shelter  for  dogs.  Wildlife 
and  Recreation  Committee.  Ought  to  pass  with  amendment,  Vote  5-0. 
Senator  Roberge  for  the  committee. 

Wildlife  and  Recreation 
January  16,  2004 
2004-0140S 
08/09 

Amendment  to  SB  372 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Dogs;  Shelter;  Definition.  Amend  RSA  644:8,  Il-a  to  read  as  follows: 
Il-a.  In  this  section,  "shelter"  or  "necessary  shelter"  for  dogs  shall 
mean  any  natural  or  artificial  area  which  provides  protection  from  the 
direct  sunlight  when  that  sunlight  is  likely  to  cause  heat  exhaustion  of 
a  dog  tied  or  caged  outside.  Shelter  from  inclement  weather  shall  have 
an  area  within  to  afford  the  dog  the  ability  to  stand  up,  turn  around  and 
lie  down,  and  be  of  proportionate  size  as  to  allow  the  natural  body  heat 
of  the  dog  to  be  retained.  It  shall  he  a  wind-proof  and  moisture-proof 
structure  and  shall  include  four  walls,  a  roof,  and  a  solid  floor 
raised  off  the  ground,  with  an  entrance  large  enough  to  allow 
access  to  the  animal,  but  placed  to  keep  the  animal  out  of  the 
direct  path  of  winds.  Metal  barrels  are  prohibited  for  use  as  shel- 
ter. The  structure  shall  be  provided  with  a  sufficient  quantity  of 
suitable  bedding  material.  The  containment  area  shall  be  free  of 
accumulated  waste  and  debris  so  that  the  animal  shall  be  free  to 
walk  or  lie  down  without  coming  in  contact  with  any  such  waste 
or  debris.  A  suitable  method  of  draining  shall  be  provided  to  elimi- 
nate excess  water  or  moisture. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  372 
ought  to  pass  as  amended.  This  bill  changes  the  definition  of  necessary 
shelter  for  dogs.  The  new  definition  requires  the  structure  to  be  wind  and 
moisture-proof  and  have  four  walls,  a  roof,  and  a  solid  floor  raised  off  the 
ground.  In  addition,  the  shelter  must  be  clean  of  waste  and  debris  and 
have  a  sufficient  quantity  of  suitable  bedding.  With  New  Hampshire's 
frigid  temperatures  and  extreme  weather  conditions  it  is  important  to 
provide  a  dog  with  good  shelter.  Senate  Bill  372  is  a  long  overdue  mea- 
sure that  will  help  clarify  the  parameters  of  acceptable  canine  shelters  for 
animal  control  officers  and  the  general  public.  The  Wildlife  and  Recreation 
Committee  unanimously  recommends  Senate  Bill  372  ought  to  pass  as 
amended.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Roberge,  did  you 
have  a  discussion  in  committee  as  there  are  dog  structures  which,  or 
animal  shelters,  which  are  in  fact  not  made  of  four  walls?  For  example, 
and  igloo  style  containment  that  could  be  adequate  for  shelter,  but  would 
not  meet  the  definition  of  four  walls,  the  requirement  for  four  walls? 

SENATOR  ROBERGE:  We  did.  We  did  try  different  ways  of  addressing 
the  situation.  We  did  in  the  amendment,  kind  of  cross  out  a  metal  bar- 
rel type  of  thing.  That  would  not  be  suitable.  This  is  probably  the  best 
we  could  keep,  we  could  really  define  it.  If  you  tried  to  define  it  through 
every  parameter  imaginable,  you  are  probably  not  going  to  be  able  to  do 
it.  As  usual,  we  have  to  kind  of  legislate  common  sense,  and  this  prob- 
ably what  we  are  doing.  It  does  give  the  animal  control  officers  some 
parameters  in  order  to  decide  what  is  acceptable  and  what  isn't. 
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SENATOR  LARSEN:  It  requires  a  solid  floor  raised  off  the  ground.  For 
example,  does  that  mean  that  a  plain  concrete  floor  is  preferable  to  a  bed 
of  wood  chips  or? 

SENATOR  ROBERGE:  I  think  it  has  to  be  raised  off  the  ground  for  in- 
sulation purposes.  A  concrete  floor  wouldn't  be  insulated. 

SENATOR  LARSEN:  It  says,  "a  sohd  floor  raised  off  the  ground." 

SENATOR  ROBERGE:  "Raised  off  the  ground."  Well  if  the  concrete  floor 
was  raised  off  the  ground,  if  you  could  manage  it.  Usually  there  a  slab. 

SENATOR  LARSEN:  Permission  to  speak,  please.  Thank  you,  Mr.  Presi- 
dent. This  amendment  which  really  addresses  the  need  for  shelters  for 
animals  is  one  which  I  think  raises  a  bigger  issue  in  this  state.  That  is 
the  need  for  shelter  for  people.  As  you  know.  Senate  Bill  95,  which  was 
addressing  the  need  for  shelter  in  New  Hampshire  for  the  people  of  this 
state,  failed  recently  in  the  House.  I  would  just  remind  some  of  our  Sena- 
tors of  the  facts  behind  that  loss.  In  New  Hampshire  there  are  6,553 
people  who  were  sheltered  in  the  year  2003.  There  was  17,000  who  were 
turned  away  from  shelters  in  2003  due  to  lack  of  available  space.  In  2004, 
$5  million  will  be  spent  on  homelessness  in  New  Hampshire.  There  are 
41  shelters  across  the  state.  Every  day  500  children  go  to  school  in  New 
Hampshire  without  having  a  family  home  to  go  home  to  at  the  end  of  the 
day.  Homeless  children  are  the  fastest  growing  segment  of  our  homeless 
population.  And  the  average  age  of  homeless  people  in  New  Hampshire 
is  nine  years  old.  Clearly  as  we  address  the  need  for  shelter  for  animals, 
we  cannot  forget  the  need  for  shelter  for  human  beings  in  our  state.  Over 
45  percent  of  New  Hampshire  renters  are  paying  more  than  30  percent 
of  their  income  for  housing.  I  urge  you  all  to  consider  this  as  we  proceed 
in  guaranteeing  adequate  shelter  for  animals.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  377,  relative  to  damage  to  land  by  certain  recreational  uses.  Wildlife 
and  Recreation  Committee.  Ought  to  pass  with  amendment.  Vote  5-0. 
Senator  Sapareto  for  the  committee. 

Wildlife  and  Recreation 
January  16,  2004 
2004-0141S 
08/09 

Amendment  to  SB  377 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  Limited  Landowner  Liability.  Amend  RSA482-A:14-b 
by  inserting  after  paragraph  II  the  following  new  paragraph: 

III.  A  landowner  shall  not  be  liable  for  violations  of  this  chapter  caused 
by  operators  of  OHRVs,  as  defined  in  RSA  215-A,  in  a  location  or  in  a 
manner  not  authorized  by  the  landowner. 

2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  377 
ought  to  pass  as  amended.  This  bill  limits  liability  of  landowners  who 
allow  OHRVs  to  use  their  property.  If  damage  to  a  wetland  occurs  at  no 
fault  of  the  landowner,  the  OHRV  operator  will  be  held  responsible  with 
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this  legislation.  Current  law  states  that  a  landowner  is  responsible  for 
wetlands  and  any  damages  to  the  wetlands  on  their  property.  As  a  result, 
many  private  landowners  are  concerned  about  opening  their  land  up  for 
public  or  recreational  use,  namely  OHRV  use.  This  bill  will  be  an  incen- 
tive and  an  assistance  to  help  private  landowners  keep  their  lands  open 
to  the  public  for  OHRV  users  and  other  recreational  activities.  In  the  spirit 
of  keeping  open  space  open,  we  really  need  to  pass  this  bill.  The  Wildlife 
and  Recreation  Committee  recommends  Senate  Bill  377  ought  to  pass  as 
amended  and  asks  for  your  support.  Thank  you,  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  want  to  thank  the 
Wildlife  and  Recreation  Committee  for  their  strong  vote  on  this  piece  of 
legislation.  Senate  Bill  377  was  the  genesis  of  a  gentlemen  from  Orford, 
by  the  name  of  Tom  Thomson.  Tom  came  down  several  times  and  met 
with  the  department  and  also  testified  on  the  bill.  He  took  a  lot  of  time 
to  come  down  here  and  do  that.  I  think  it  shows  us  that  the  people  of 
New  Hampshire  have  a  big  say  in  what  happens  in  this  legislative  body 
and  he  did  a  great  job. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  399-FN,  relative  to  the  sale  of  animals.  Wildlife  and  Recreation  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Roberge  for  the 
committee. 

Wildlife  and  Recreation 
January  16,  2004 
2004-0139S 
08/09 

Amendment  to  SB  399-FN 
Amend  the  bill  by  deleting  section  4  and  renumbering  the  original  sec- 
tions 5  and  6  to  read  as  4  and  5,  respectively. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  399 
ought  to  pass  as  amended.  This  bill  clarifies  that  commercial  dog  breed- 
ers will  be  held  to  the  same  standards  that  apply  to  the  retail  sale  of 
animals.  The  bill  requires  licensing  and  inspection  by  the  Department 
of  Agriculture  of  dog  breeders  that  produce  ten  or  more  litters  or  fifty 
or  more  puppies  in  a  twelve-month  period.  This  legislation  was  designed 
to  reduce  the  occurrence  of  puppy  mills  in  state.  Senate  Bill  399  also 
increases  the  breeders'  licensing  fees  from  $50  to  $100  and  increases  the 
penalty  for  violations  of  laws  regarding  the  sale  of  animals  to  a  misde- 
meanor. The  state  Veterinarian  firmly  believes  that  the  provisions  of 
Senate  Bill  399  will  protect  dogs  by  helping  to  ensure  the  animals  have 
a  safe  and  clean  environment  to  be  bred  and  raised  in.  The  Wildlife  and 
Recreation  Committee  unanimously  recommends  Senate  Bill  399  ought 
to  pass  as  amended  and  asks  for  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 
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COMMITTEE  REPORTS 
SB  466,  relative  to  the  records  management  services  of  the  city  of 
Keene.  Energy  and  Economic  Development  Committee.  Ought  to  pass 
with  amendment,  Vote  3-1.  Senator  Odell  for  the  committee. 

Energy  and  Economic  Development 

January  29,  2004 

2004-0264S 

08/09 

Amendment  to  SB  466 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  records  management  services  of  a  municipality. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Subdivision;  Records  Storage  and  Management.  Amend  RSA31 
by  inserting  after  section  131  the  following  new  subdivision: 
Records  Storage  and  Management 

31:132  Records  Storage.  A  municipality  may  offer  storage  space  for 
paper  records  and  associated  records  management  services  to  any  agency 
of  the  United  States  government,  political  subdivisions  of  the  state  and 
qualified  non-profit  organizations  operating  under  Internal  Revenue  Code 
section  501  (c).  A  municipality,  by  written  agreement,  shall  establish  a  rate 
for  service  that  is  no  higher  than  the  actual  expense  of  operation  and 
associated  capital  costs. 

31:133  Liability  Limitation.  A  municipality  shall  employ  the  highest 
standards  in  record  management  practices.  However,  a  municipality's 
liability  for  loss,  damage,  delay,  improper  delivery,  or  non-delivery  shall 
be  limited  to  the  actual  value  of  the  storage  container  and  the  value  of 
the  paper  contained  within  the  storage  container. 

2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0264S 

AMENDED  ANALYSIS 
This  bill  authorizes  a  municipality  to  offer  records  management  and 
storage  services  to  government  and  non-profit  entities  and  limits  a 
municipality's  liability  for  any  loss  or  damage. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  466 
ought  to  pass  with  amendment  as  was  recommended  by  the  Senate  Com- 
mittee on  Energy  &  Economic  Development.  This  bill  was  originally  de- 
signed to  allow  the  city  of  Keene  to  open  up  its  newly  built  records  stor- 
age facility  for  use  by  other  not-for-profits,  towns  and  local  communities, 
and  state  agencies  in  the  surrounding  area.  This  new  facility  is  a  state- 
of-the-art  building  and  is  only  being  partially  used  by  the  City  of  Keene 
at  the  present  time.  In  the  interest  of  government  efficiency  and  economy, 
the  committee  decided  that  the  city  should  be  able  to  open  its  facilities 
to  other  area  agencies,  while  at  the  same  time  being  responsible  for  lim- 
ited liability  resulting  from  potential  damage  to  the  facility  in  the  future. 
Senator  Gatsas  offered  an  amendment  to  the  bill.  The  amendment  would 
allow  the  same  privilege  afforded  the  city  of  Keene,  to  be  expanded  to 
other  municipalities  that  may  wish  to  follow  suit.  The  committee  voted 
3-1  that  this  bill  ought  to  pass  with  amendment.  I  encourage  your  sup- 
port. Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  speak  in  fa- 
vor of  the  legislation  as  amended.  I  think  that  the  city  of  Keene,  particu- 
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larly  the  city  clerk,  who  we  both  know  fairly  well,  really  should  be  com- 
mended for  her  innovativeness  and  creativeness  when  it  comes  to  record 
keeping,  electronically  putting  things  together  so  they  are  more  efficient, 
and  being  a  real  leader  in  that  community.  This  is  just  an  example  of 
how  efficiencies  can  take  place  at  the  local  level,  and  they  can  be  used 
to  help  us  at  other  levels.  So  I  compliment  the  city  of  Keene  for  their 
innovativeness  in  creativity.  Thank  you,  Mr.  President. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  rise  in  opposition 
to  the  bill.  A  constituent  friend  of  mine  is  in  the  storage  space  and  pa- 
per records  storage  in  Seabrook.  He  converted  his  home  into  what  he  has 
called  a  castle.  It  has  climate  controlled  environment.  Just  recently  he 
was  at  a  town  hall  meeting  in  his  town  of  Seabrook  and  he  did  notice 
that  there  was  a  serious  problem  with  their  record  keeping.  This  bill 
would  be  allowing  the  city,  the  town  of  Seabrook,  to  enter  into  that  man- 
agement of  their  records  and  not  go  out  to  the  private  sector  to  have  that 
work  done.  In  fact,  many  times  when  a  non-profit  comes  to  me  and  says, 
here  I  have  a  problem  and  I  would  like  you  to  help  me  out  with  that,  I 
do  it  for  cost  or  I  do  it  for  free.  In  fact,  I  am  doing  it  right  now.  TAPE 
CHANGE  in  the  town  of  Milford.  I  am  working  with  former  Represen- 
tative Daniels.  Maybe  it  is  that  this  gentleman  who  owns  this  storage 
place  would  do  that  for  free,  I  don't  know.  It  may  be  even  cheaper  than 
his  cost.  So  what  this  is  doing  is  isolating  him  from  being  able  to  go  ahead 
and  be  competitive  or  have  good  service  to  his  community  and  do  it  as 
a  for  gratis  because  he  is  trying  to  gain  good  standing  with  the  commu- 
nity. He  would  have  his  liability,  of  course,  because  he  doesn't  have  that 
issued  by  the  state.  In  this  bill,  it  issues  no  liability  to  the  town  of  Keene, 
also  to  every  town  now  with  the  amendment.  There  is  another  thing  that 
bothers  me  here,  is  a  precedent.  We  look  at  the  way  that  the  bill  is  writ- 
ten. It  says,  "The  city  of  Keene  may  offer  storage",  but  we  can  put  in 
there,  instead  of. .well  the  amendment  says,  "any  municipality  can  of- 
fer storage."  We  could  put  in  there,  "any  municipality  can  do  a  private 
industry  job."  You  can  put  in  anybody's  business  there.  It  doesn't  have 
to  be  just  storage  space  for  non-profits.  It  could  be  anything.  It  could  be 
offer  of  filtration.  A  municipality  got  from  filtration  to  a  non-profit.  It 
is  just  a  beginning  of  things  that  I  think  is  a  bad  precedent.  We  talk 
about  precedent  here  in  the  Senate,  that  we  don't  want  to  do  something 
for  one  and  not  for  another.  I  think  that  we  are  going  to  be  talking  about 
that  with  the  jet  ski  bill  that  is  coming  up.  We  don't  want  to  set  a  bad 
precedent.  It  also  can  be  done... this  procedure  can  be  done  by  renting 
this  facility,  but  that  avenue  hasn't  been  investigated  or  wanted  to  be 
done.  If  it  were  rented,  it  then  would  bring  tax  dollars  back  to  the  town 
because  it  is  rented  piece  of  property.  It  would  also,  if  it  is  a  rented  piece 
of  property  and  a  business  is  conducting  business  out  of  that,  the  busi- 
ness enterprise  tax,  the  business  profits  tax,  we  haven't  talked  about 
those  issues.  We  need  to  fund  the  needs  of  our  state  and  this  is  a  way, 
if  we  take  it  to  its  next  step  because  we  are  setting  a  precedent,  we  will 
lose  those  funds  of  sources  to  finance  the  needs  of  our  state.  I  believe 
that  it  could  be  rented  out  to  accomplish  the  same  thing  and  it  wouldn't 
set  the  bad  precedent.  So  I  respectfully  thank  you,  Mr.  President,  for  the 
opportunity  to  speak. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  The  committee,  like  Sena- 
tor D'Allesandro,  salutes  the  efforts  of  the  city  clerk  in  Keene.  I  appreci- 
ate the  comments  because  she  and  her  staff  have  shown  some  initiative 
and  ingenuity,  which  we  like  to  see  in  local  government,  using  facilities 
to  the  maximum  benefit  of  the  community  and  possibly  the  wider  com- 
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munity.  I  represent  23  small  towns  plus  one  city.  Those  towns,  I  believe, 
and  they  are  all  in  this  region,  would  benefit  from  the  opportunity  to  have 
their  records  maintained  in  a  professionally  managed  organization  where 
it  is  a  serious  matter.  If  you  go  to  some  of  the  town  halls,  they're  poorly 
maintained  at  the  present  time.  They  are  in  card  board  boxes,  under  desks 
and  in  rest  rooms  and  other  places.  I  think  that  this  an  opportunity.  Like- 
wise, I  have  spent  many  years  of  my  life  working  for  a  not-for-profit  com- 
munity. Particularly  start  up  of  small  organizations  often  cannot  use  the 
facilities  or  they  are  not  attractive  enough  to  the  commercial  community 
that  their  going  to  be  taken  in  as  clients  or  customers  or  whatever  it 
maybe.  So  once  again,  I  think  by  serving  the  not-for-profit  community,  we 
will  not  be  in  a  competitive  situation.  Third:  I  would  like  to  point  out  that 
I  spent  all  of  my  life,  as  a  founder  and  employee  of  my  own  small  busi- 
ness. I  would  be  the  last  person  in  this  chamber  to  not  want  to  help  and 
encourage  small  business,  but  I  do  not  think  that  this  is  an  initiative  that 
should  strike  fear  or  set  an  unfortunate  precedent.  I  think  this  is  a  good 
thing  to  do  it  and  I  think  it  is  founded  on  a  well  thought  out  plan  and  I 
encourage  my  fellow  Senators  to  support  it.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  also  rise  in  opposition 
to  this  bill.  I  disagree  with  the  premise  that  we  should  allow  the  munici- 
palities to  go  into  business,  directly  competing  with  a  what  would  be 
private  enterprise.  I  would  have  no  problem  with  this  if  it  said  a  mu- 
nicipality can  make  available  to  other  municipalities,  their  storage  space, 
so  that  several  towns  could  go  together  and  one  of  the  towns  build  a 
suitable  records  management  facility  and  share  it  with  other  towns,  but 
to  open  it  up  to  agencies  of  the  federal  government,  political  subdivisions 
and  qualified  non-profits  and  so  forth,  takes  it  broader.  If  the  federal 
government  wants  to  put  records  in  a  safe  storage  area,  they  probably 
will  be  out  looking  for  somebody  who  will  do  it  competitively.  But  the 
second  portion  of  this,  the  limitational  liability,  puts  the  town  at  an  ad- 
vantage over  a  private  enterprise.  Private  enterprise  does  not  get  that 
limitation  of  liability  and  therefore  would  have  to  go  out  and  purchase 
insurance  which  would  raise  the  costs  of  the  service.  So  I  am  not  in  agree- 
ment with  this  as  written.  I  would  be  in  favor  of  a  modified  version  that 
would  make  it  only  municipalities  but  leaving  out  the  federal  govern- 
ment and  non-profits.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Senator  Barnes  requested  the  journal  reflect  that  he  voted  in  op- 
position to  the  passage  of  SB  466. 

SB  486,  prohibiting  floatplanes  on  Pickerel  Pond.  Environment  Commit- 
tee. Inexpedient  to  legislate.  Vote  4-1.  Senator  Barnes  for  the  committee. 

MOTION  TO  TABLE 

Senator  Barnes  moved  to  have  SB  486  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

SB  486,  prohibiting  floatplanes  on  Pickerel  Pond. 
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SB  501,  establishing  a  committee  to  study  a  certain  parcel  of  land  along 
the  Baker  river.  Environment  Committee.  Ought  to  pass,  Vote  5-0.  Sena- 
tor Johnson  for  the  committee. 

MOTION  TO  TABLE 

Senator  Johnson  moved  to  have  SB  501  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

SB  501,  establishing  a  committee  to  study  a  certain  parcel  of  land  along 
the  Baker  river. 

SB  350,  relative  to  access  by  the  legislative  budget  assistant  to  confi- 
dential information  maintained  by  the  department  of  revenue  adminis- 
tration. Executive  Departments  and  Administration  Committee.  Ought 
to  pass,  Vote  4-0.  Senator  Estabrook  for  the  committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  ought  to 
pass  on  Senate  Bill  350  which  will  expand  the  access  the  audit  division 
of  the  Legislate  Budget  Assistant  has  to  the  Department  of  Revenue  Ad- 
ministration records.  Although  the  LBA's  audit  division  is  often  charged 
with  reviewing  New  Hampshire's  tax  structure,  the  audit  division  can 
be  denied  access  to  financial  records  at  DRA  under  RSA  21- J.  The  fed- 
eral Internal  Revenue  Code  does  provide  that  state  auditors  may  review 
financial  records  when  auditing  state  tax  activities  and  the  duties  of  the 
audit  division  would  not  be  in  conflict  with  this  provision.  The  commit- 
tee unanimously  recommends  ought  to  pass  on  Senate  Bill  350  sponsored 
by  the  members  of  the  Legislative  Audit  Oversight  Committee.  Thank 
you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  445,  relative  to  the  regulation  of  dietitians  by  the  board  of  licensed 
dietitians.  Executive  Departments  and  Administration  Committee.  Ought 
to  pass,  Vote  4-0.  Senator  Estabrook  for  the  committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  445  which  brings  the  operations  of  the  Board  of  Dieticians 
in  line  with  other  licensing  boards.  The  bill  gives  authority  to  the  board 
to  offer  continuing  education,  treatment  and  other  alternatives  to  simply 
revoking  or  suspending  a  license  and  authorizes  the  board  to  make  rules 
relative  to  penalties.  The  bill  would  also  allow  the  board  to  offer  complain- 
ants the  opportunity  to  settle  an  issue  without  going  to  public  hearing  if 
the  complainant  would  prefer  not  to  go  to  public  hearing.  The  Board  of 
Dieticians  is  relatively  new  and  this  bill  will  help  them  realize  cost  sav- 
ings and  be  more  efficient  as  they  move  forward.  The  committee  unani- 
mously recommends  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  313-FN,  relative  to  unsolicited  commercial  electronic  mail.  Internal 
Affairs  Committee.  Inexpedient  to  legislate.  Vote  2-0.  Senator  Boyce  for 
the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  313 
be  inexpedient  to  legislate.  The  committee  agreed  that  receiving  spam 
e-mail  is  really  frustrating  and  a  big  waste  of  time.  But  because  most  of 
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the  spam  e-mail  we  receive  is  from  out-of-state  or  international  sources, 
this  problem  should  be  left  to  the  federal  government.  The  committee  felt 
that  at  this  time,  increasing  the  laws  for  the  state  would  be  ineffective. 
Please  join  the  Internal  Affairs  Committee  in  voting  this  bill  inexpedient 
to  legislate.  Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  If  I  may,  despite  the 
clearly  overwhelming  vote  in  the  committee,  2-0,  I  would  request  that 
we  overturn  the  inexpedient  to  legislate  and  move  ought  to  pass  on  this. 
Now  when  I  was  growing  up  in  the  1950's,  Spam  was  something  I  didn't 
really  like  particularly  to  eat,  but  it  wasn't  forced  fed  to  me.  We  had  a 
choice.  Now  all  of  us  who  have  computers  are  being  'forced  fed'  this  stuff, 
this  unsolicited  commercial  email.  Such  things  as  body  parts  enhance- 
ments, it  is  a  real  nuisance  to  the  citizenry.  Thirty-five  states  have  passed 
anti-spam  laws.  While  there  has  been  federal  action,  it  is  certainly  not 
enough.  The  federal  action  not  only  does  not  outlaw  spam,  critics  of  the 
legislation  at  the  federal  level,  say  that  we  are  about  to  get  more  junk 
spam  than  ever,  thanks  to  this  bill.  In  fact,  the  Direct  Marketing  Asso- 
ciation supports  the  "Can-Spam"  act  of  2003.  It  encourages  it.  These  are 
the  people  who  are  sending  out  the  spam's.  A  supporter  of  the  "Can- 
Spam"  act  from  the  Direct  Marketing  Association,  whose  name  is  David 
fcamer,  says,  "This  bill  authorizes  every  off-shore  casino,  every  viagra 
peddler,  every  pornographer,  to  send  you  as  many  messages  as  they  want 
until  you  tell  them  one-by-one  to  stop.  Critics  say  that  this  law  is  so 
flawed  it  will  result  in  more  spam  than  ever.  We  need  to  take  responsi- 
bility and  to  create  an  ability  to  really  go  after  the  spammers.  The  abil- 
ity to  sue  is  not  in  the  federal  legislation.  There  is  no  right  to  sue.  That 
acts  as  an  deterrent  to  others.  It  should  be  on  the  citizens  to  opt  in,  not 
have  to  opt  out.  The  feds  opt  out  is  very  weak.  It  is  up  to  the  recipient 
to  initiate  the  action  to  stop  receiving  it.  The  onus  should  be  put  on  the 
"offender",  not  the  "offended"  to  stop  this.  The  federal  bill  is  quite  flawed. 
It  puts  a  burden  on  the  innocent  mail  box  holder  to  clear  out  and  beseech 
the  owners  to  stop.  The  provision  creates  a  loophole.  Spammers  are  al- 
ways unable  to  receive  messages  right  after  their  spam  is  sent  out,  their 
mail  boxers  are  always  full  at  that  point.  That  is  precisely  when  most 
opt  out  requests  are  made.  So  this  federal  legislation  isn't  really  going 
to  do  much  if  anything  at  all.  I  am  concerned  that  the  federal  law  re- 
ally weakens  state  provisions.  It  only  calls  for  the  federal  trade  commis- 
sion, within  six  months,  to  set  forth  a  plan  and  a  time  table  for  estab- 
lishing a  do  not  email  registry.  It  actually  doesn't  compel  the  FTC  to  do 
anything,  to  actually  do  it.  A  penalty  certainly  makes  a  difference.  If  a 
penalty  is  too  low,  it  is  merely  the  cost  of  doing  business.  If  it  is  higher, 
then  they  are  less  likely  to  send  out  the  spam.  The  goal  of  this  legisla- 
tion is  to  increase  the  cost  for  the  spammers  by  exposing  them  to  costly 
court  judgements.  The  federal  legislation  is  clearly  not  enough.  Even  the 
supporters  recognize  that  a  lot  of  tweaks  are  going  to  have  to  be  made. 
The  battle  will  be  won  through  a  combination  of  state  as  well  as  federal 
laws.  I  urge  my  colleagues  to  vote  against  the  inexpedient  to  legislate. 
Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Cohen,  I  have 
a  couple  of  questions  for  you.  Would  you  believe  that  this  doesn't  affect 
me  at  all  because  I  am  a  dinosaur? 

SENATOR  COHEN:  I  would  believe  that,  yes. 
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SENATOR  BARNES:  Thank  you.  So  you  can  have  all  the  spam  that  you 
want.  My  second  question  is  would  you  turn  to  page  four  please?  In  your 
work  with  this  piece  of  legislation,  has  anybody  given  you  any  indica- 
tion what  the  cost  of  this  might  be  to  the  state  of  New  Hampshire? 

SENATOR  COHEN:  No.  I  can't  imagine  that  there  would  be  any  cost  to 
the  state  of  New  Hampshire. 

SENATOR  BARNES:  You  don't  think  that  there  would  be  any  cost? 

SENATOR  COHEN:  I  don't  think  so. 

SENATOR  BARNES:  Okay.  Thank  you  very  much. 

SENATOR  BOYCE:  We  did  consider  more  about  this  than  what  I  had  in 
my  little  blurb.  I  thought  that  would  maybe  that  would  be  enough.  The 
reality  of  spam  is  that  the  people  that  are  doing  this  are  quite  often  the 
people  that  you  wouldn't  want  to  do  business  with  anyway.  But  the  prob- 
lem with  enforcing  any  of  these  is,  even  if  we  had  a  large  penalty  for  vio- 
lating our  state  statute,  it  would  never  be  applied  to  the  people  who  are 
really  the  bad  actors  in  this.  It  would  only  be  applied  to  somebody  who 
maybe  wasn't  aware  of  these  laws  as  a  new  start  up,  maybe  these  two 
young  gentlemen  who  are  involved  with  computers  on  their  own,  they 
might  set  up  a  thing.  They  had  a  wonderful  product.  They  got  a  list  of 
names  and  they  sent  them  out  and  they  didn't  follow  this  state  law  be- 
cause they  weren't  yet  aware  of  it.  They  could  then  be  hit  with  a  heavy 
fine.  But  the  Madame  Caycee  Seeko,  or  whatever  her  name  is,  that  likes 
to  send  us  emails  from  Nicaragua  or  Ethiopia  or  somewhere,  we  get  these 
every  day.  I  get  them  every  day.  Those  would  never  be  stopped  because 
the  countries  where  those  originate  from  would  not  enforce  our  state  law. 
They  won't  enforce  our  federal  law,  so  those  people  will  continue  to  spam 
forever.  All  it  will  do  is  to  drive  the  really  bad  actors  further  offshore.  They 
will  find  safe  havens  where  they  can  operate  their  internet  business  scam 
in  total  immunity  because  the  local  government,  wherever  they  are  at,  will 
not  cooperate  with  us.  They  certainly  won't  cooperate  with  our  state  law 
and  it  is  doubtful  that  they  will  cooperate  with  the  federal  law.  Now  it  was 
mentioned  that  the  Telemarketing  Association  was  in  favor  of  the  federal 
law.  Now  the  Telemarketing  Association,  I  think,  gets  a  bad  reputation. 
They  were  actually  in  favor  of  the  "No  Call  List"  legislation.  The  reason 
they  were  is  because  they  are  the  good  actors  in  the  telemarketing  busi- 
ness. They  are  the  ones  who  obey  the  rules.  They're  the  ones  that  set  up 
their  own  "Do  Not  Call  List"  before  the  feds  said  that  there  should  be  one. 
They  said,  if  somebody  writes  to  the  Telemarketing  Association  and  says, 
"We  don't  want  our  phone  number  on  the  telemarketing  list",  they  made 
this  list,  made  it  available  to  their  members,  their  members  took  a  pledge 
in  joining  the  association,  that  they  would  get  that  list  from  the  associa- 
tion and  not  call  people  who  asked  not  to  be  called.  Those  are  the  people 
who  do  telemarketing  the  right  way.  They  would  do  Internet  marketing 
the  right  way.  The  people  that  do  it  the  wrong  way  don't  join  that  asso- 
ciation. The  people  that  do  telemarketing  the  wrong  way  don't  join  the 
association.  They  don't  care  because  they  want  their  quick. ..if  one  half  of 
one  percent  of  the  spam  that  they  send  out,  somebody  sends  them  a  dol- 
lar, they  make  a  couple  million  dollars  in  a  minute.  It  takes  nothing  to 
do  that.  They  don't  care  that  tomorrow  they  will  be  out  of  business  wher- 
ever they  are  at,  because  they  get  their  money  today  and  they  move  on 
and  start  up  in  a  new  place,  doing  a  new  message,  same  list,  and  you  get 
the  same  email.  You  can't  enforce  that.  So  the  enforcement  would  be 
impossible  and  the  only  people  it  would  ever  be  enforced  upon,  the  only 
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enforcement  that  would  ever  be  done,  would  be  to  somebody  who  was  in 
the  state  and  made  a  mistake  and  really  didn't  understand  what  they  were 
doing.  There  might  be  one  person  who  would  be  dumb  enough  to  set  up 
an  operation  in  the  state  and  be  affected  by  this  and  be  a  bad  actor.  Most 
of  them  would  realize  that  they  want  to  be  in  some  country  where  they 
are  safe.  They  don't  have  to  physically  be  there.  All  they  have  to  do  is  set 
up  their  Internet  operation  virtually  in  that  country  and  they  could  be 
an3rwhere  in  the  world  and  we  can't  even  find  them.  We  don't  know  where 
they  are,  we  don't  know  where  they  come  from,  we  don't  know  how  they 
operate  exactly,  but  they  will  keep  doing  it.  Whatever  law  that  we  pass 
in  this  state,  will  be  ineffective  and  there  is  no  sense  in  pursuing  this,  I 
believe.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
the  committee  report.  Most  of  my  constituents  and  a  lot  of  us,  get  so  much 
email,  spam  email,  from  everywhere  from  all  different  sources,  that  even 
if  reduction  results  in  a  one  percent  decrease  of  things  that  we  are  not 
going  to  get  because  lawful  people  in  this  state  who  are  sending  out  these 
things,  want  to  abide  by  our  rules,  would  stop  sending  that.  It  is  a  plus 
for  our  constituents  and  for  the  people  of  this  state.  Also  it  serves  as  an 
example  to  other  states  which  would  choose  to  follow.  The  idea  that  we 
are  going  to  wait  for  a  federal  legislation  to  finally  come  in  and  fix  all  of 
this  for  us  in  a  timely  manner,  I  think  is  a  little  far  reaching.  States  have 
to  take  that  initiative  now.  I  think  that  is  exactly  what  this  legislation 
does.  So  that  is  why  I  would  be  supporting  an  ought  to  pass  motion  as 
opposed  to  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  This  reminds  me  of  the 
discussions  we  used  to  have  about  junk  mail.  I  don't  know  about  you  but 
my  mailbox  is  still  full  and  there  is  all  kinds  of  regulations  that  we  passed. 
It  doesn't  matter.  By  the  way,  I  was  forced  to  eat  Spam  when  I  was  a  child. 
It  wasn't  by  choice,  trust  me. 

SENATOR  GATSAS:  It  shows. 

SENATOR  CLEGG:  It  shows  on  you  too.  But  here  we  go,  we  are  trying 
to  regulate  something  that  as  the  Senator  just  said  to  me,  when  they 
went  out  on  vacation,  and  they  put  their  email  on  auto  reply,  I  am  out 
of  the  office,  the  first  spam  letter  that  came  in  got  an  auto  reply,  and  now 
it  is  a  good  address,  so  he  got  4,000.  I  hope  that  they  weren't  all  from 
the  same  thing  though.  But  the  problem  is  that  you  can't  restrict  it. 
They  are  going  to  come  in.  Somebody  is  going  to  get  your  email  address, 
somebody  is  going  to  get  your  email  address  off  the  legislative  list.  I 
get  more  spam  on  my  state  computer  than  I  do  anywhere  else,  but  it 
is  legitimate  because  all  of  those  spam  companies  have  a  right  to  write 
to  their  state  Representative  or  their  state  Senator.  So  how  do  you  opt 
out  of  that?  You  can't.  So  the  federal  government  said,  "Let  us  give  it 
a  shot."  Well  that  is  not  going  to  work.  We  all  know  that  it  isn't  going 
to  work.  If  the  federal  legislation  is  not  going  to  work,  the  state  legis- 
lation is  not  going  to  work,  so  what  do  you  do?  You  do  like  the  rest  of 
us,  you  put  on  a  spam  filter.  You  don't  reply  to  those  people  and  opt  out, 
because  as  soon  as  you  do,  it  is  a  valid  address  and  they  sell  it.  What 
did  we  do  about  people  who  called  us  at  home  all  of  the  time?  You  can 
be  on  the  "Do  Not  Call  List",  it  doesn't  stop  those  phone  calls  from 
coming  in.  We  got  Caller  ID.  I  am  one  of  those  people  that  if  it  says 
"unknown"  on  it,  I  don't  answer  the  phone.  I  figure  that  if  it  is  a  con- 
stituent, they  can  leave  a  message  and  I  know  that  it  is  a  real  phone 
call.  So  all  the  legislation  that  we  passed  about  the  phone  calls  hasn't 
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worked.  All  we  are  doing  is  burning  up  more  pieces  of  paper  to  put  more 
words  on,  that  more  people  are  going  to  ignore.  Put  on  a  spam  filter.  I 
don't  know  how  many  people  have  a  computer  that  doesn't  have  virus 
protection.  Now  it  is  against  the  law  to  hack  into  my  computer,  but  I 
have  virus  protection  because  with  my  McAfee,  I  can  see  that  about  15 
times  every  ten  minutes,  somebody  is  trying  to  hack  into  my  computer 
from  the  outside.  Now  there  is  a  law  against  it,  but  it  hasn't  stopped  it. 
As  Senator  Boyce  said,  it  is  from  the  Netherlands,  it's  from  China,  it  is 
from  Turkey.  It  is  not  from  in  the  United  States,  so  even  if  we  catch 
them,  are  we  going  to  send  the  State  Police  from  New  Hampshire  over 
to  the  Netherlands  to  arrest  whoever  it  was?  We  are  not  going  to  do  it. 
So  let's  continue  to  allow  the  private  industry  to  give  us  the  filters  that 
we  need  and  give  us  the  education  we  need  to  stop  the  spammers  from 
coming  in.  Because  passing  the  law  isn't  going  to  stop  them,  but  being 
diligent  will.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Clegg,  I  was 
interested  to  read  the  other  day  in  the  newspaper  that  we  have  a  home- 
grown firm  in  New  Hampshire.  I  believe  that  it  is  in  Senator  Odell's  dis- 
trict in  Walpole,  that  has  developed  such  an  effective  spam  filter  that  they 
are  literally  willing  to  give  a  dollar  for  every  unsolicited  email  that  gets 
through.  I  wondered  if  you  had  seen  that  article  and  had  any  comment? 

SENATOR  CLEGG:  I  haven't  seen  the  article,  but  with  all  of  the  tax 
benefits  that  we  gave  for  new  companies  in  Senator  Odell's  district,  I 
don't  doubt  that  there  is  such  a  good  qualified  company  up  there. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  will  be  very  brief.  In 
response  to  what  Senator  Clegg  pointed  out,  I  think  one  of  the  reasons 
why  this  is  important  is  because  currently  the  onus  is  on  the  offended 
to  opt  out,  and  when  you  opt  out,  you  get  on  more  and  more  lists.  This 
is  a  really  offensive  situation  here.  It  is  really  a  tremendous  public  nui- 
sance and  it  is  getting  a  lot  worse.  It  is  of  my  opinion  that  we  should  not 
just  lay  down  and  let  them  get  away  with  it.  If  we  are  chasing  them  to 
different  countries,  to  Tanganyika,  to  Tanzania  or  whatever  they're 
called,  good.  Let's  chase  them  away.  We  shouldn't  do  nothing  here.  I 
think  that  we  have  to  take  a  stand  and  do  whatever  we  can.  It  hasn't 
worked  at  the  federal  level.  We  have  information  that  it  is  not  going 
to  work  at  the  federal  level.  It  is  up  to  the  states  to  take  the  initiative 
and  do  what  we  can  to  fight  for  our  constituents. 

The  question  is  on  the  committee  report  of  inexpedient  to  leg- 
islate. 

A  roll  call  was  requested  by  Senator  Sapareto. 

Seconded  by  Senator  Cohen. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Odell,  Roberge,  O'Hearn,  Clegg,  Gatsas,  Barnes, 
Martel,  Morse,  Prescott. 

The  following  Senators  voted  No:  Below,  Peterson,  Foster,  Larsen, 
Sapareto,  D'Allesandro,  Estabrook,  Cohen. 

Yeas:  15  -  Nays:  8 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  315,  establishing  a  committee  to  study  cyber  security.  Internal  Af- 
fairs Committee.  Inexpedient  to  legislate.  Vote  2-0.  Senator  Boyce  for  the 
committee. 
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SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  315 
be  inexpedient  to  legislate.  This  legislation  was  drafted  in  order  to  estab- 
lish a  committee  to  study  cyber  security.  Unfortunately,  the  committee  felt 
the  subject  was  too  broad  and  needed  more  work  before  it  could  go  for- 
ward. Please  join  the  Internal  Affairs  Committee  in  voting  this  bill  inex- 
pedient to  legislate.  Thank  you,  Mr.  President. 

MOTION  TO  TABLE 

Senator  Sapareto  moved  to  have  SB  315  laid  on  the  table. 

Motion  failed. 

Question  is  on  the  adoption  of  the  committee  report  of  inexpe- 
dient to  legislate. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  This  is  a  study  commit- 
tee. This  is  a  study  committee  that  would  look  at  how  we  would  study 
cyber  security  issues  as  well  as  the  issue  which  we  just  debated,  which  is 
email  practices.  I  can't  see  harm  in  studying  this.  I  know  that  I  may  end- 
ing up  on  the  volunteer  list  here,  but  there  are  clearly  issues  relating  to 
the  security  of  our  own  state's  computer  infrastructure  as  well  as  our 
email,  that  I  think  ought  to  be  looked  at,  so  I  question  packing  this  away 
as  inexpedient  when  in  fact  there  are  issues  which  we  need  to  look  at. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  There  isn't  a  need  for  a 
committee  because  now  we  have  a  Department  of  OIT  and  part  of  their 
job  is  to  study  and  take  care  of  our  cyber  security,  so  to  study  something 
that  we  already  have  an  executive  body  doing  would  be  a  waste  of  not 
only  our  time  but  theirs. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  391,  relative  to  bond  votes  in  municipalities  using  chartered  official 
ballot  voting  procedures.  Internal  Affairs  Committee.  Ought  to  pass  with 
amendment.  Vote  2-0.  Senator  Boyce  for  the  committee. 

Internal  Affairs 
January  28,  2004 
2004-0248S 
08/01 

Amendment  to  SB  391 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  bond  votes  in  municipalities  using  chartered  offi- 
cial ballot  voting  procedures  and  relative  to  Claremont  school 
district  elections. 

Amend  the  bill  by  inserting  after  section  1  the  following  and  renum- 
bering the  original  section  2  to  read  as  4: 

2  Repeal.  1969,  618:1-4,  relative  to  Claremont  school  district  elections, 
is  repealed. 

3  Claremont  School  District;  Terms  of  Office.  The  Claremont  school 
district  shall  commence  regular  district  elections  in  March  2005  in  ac- 
cordance with  RSA  40:13.  Each  Claremont  school  district  officer  shall 
remain  in  office  until  a  replacement  is  elected  at  the  next  election  fol- 
lowing the  expiration  of  his  or  her  term  of  office  established  prior  to  the 
repeal  of  1969,  618:1-4. 

2004-0248S 

AMENDED  ANALYSIS 
This  bill  clarifies  the  authority  to  approve  municipal  bonds  by  either 
a  2/3  or  3/5  vote  in  towns  with  a  municipal  charter. 
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This  bill  also  repeals  the  law  that  allows  the  Claremont  school  district 
to  conduct  elections  in  November,  provides  for  a  March  2005  school  board 
election,  and  extends  the  terms  of  office  of  school  board  officers. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  391 
ought  to  pass  with  amendment.  This  piece  of  legislation  is  a  house- 
keeping bill.  First,  this  bill  makes  technical  changes  to  the  law  that  al- 
lows the  approval  of  municipal  bonds  by  either  a  two-thirds  or  three- 
fifths  vote  and  was  requested  by  the  town  of  Londonderry.  I  believe  it 
takes  a  chapter  law  that  was  done  years  ago  and  makes  this  in  stat- 
ute now,  and  makes  the  statute  the  rule  instead  of  the  chapter  law.  Sec- 
ond, the  committee  amendment  repeals. ..oh,  this  is  the  chapter  law, 
sorry.  It  repeals  the  chapter  law  from  1968  which  is  no  longer  in  effect 
since  the  Claremont  adopted  Senate  Bill  2.  This  bill  does  not  change  the 
voting  percentage  for  Senate  Bill  2  bond  votes,  it  simply  clarifies  the  ex- 
isting law.  The  first  part  of  it,  the  original  part  of  the  bill,  was  to  clarify 
what  we  did  last  year.  In  one  section,  I  believe  we  left  out  reference  to 
one  RSA  that  should  have  been  referred  to  in  there.  So  this  is  really  more 
housekeeping  than  anything  else.  So  please  join  the  committee  in  vot- 
ing ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  507,  establishing  a  committee  to  study  the  application  of  advanced 
information  technology  in  certain  state  agencies.  Internal  Affairs  Com- 
mittee. Ought  to  pass,  Vote  2-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  507 
ought  to  pass,  even  though  I  am  generally  in  opposition  to  most  study 
bills.  This  one  is  mine  and  I  put  it  in. 

SENATOR  EATON  (In  the  Chair):  Thank  you  for  volunteering. 

SENATOR  BOYCE:  I  knew  that  I  would  be.  This  bill  would  establish  a 
committee  to  study  advanced  information  technology,  which  I  believe  is 
beyond  what  we  are  expecting  the  Office  of  Information  Technology  to 
do.  This  would  be  to  look  at  things  that  are  cutting  edge  situations.  This 
came  about  after  a  presentation  that  was  given  to  me  and  some  others 
on  what  they  call  a  "wearable  computer",  which  the  military  now  uses 
for  some  applications.  It  is  a  very  small  computer.  It  has  all  sorts  of  in- 
puts and  sensors.  It  has  GPS  location  in  it.  For  the  military  what  it  does 
is  it  allows  a  group  of  soldiers  or  Marines,  to  be  linked  together  on  the 
battle  field,  so  that  what  one  individual  knows,  can  be  shared  with  the 
others,  and  it  can  also  do  things  like,  for  instance,  if  a  platoon  was  un- 
der sniper  fire  and  doesn't  know  where  it  is  coming  from,  the  sensors 
would  be  able  to  triangulate  the  sound  and  then  using  the  GPS  coordi- 
nates, would  be  able  to  tell  them  exactly  where  the  sniper  was,  so  that 
they  could  either  bring  in  artillery  fire  or  whatever  to  take  care  of  this 
situation.  Now  obviously  the  state  doesn't  have  a  lot  of  military  appli- 
cations for  this.  Why  it  was  presented  to  the  group  of  us  was  that  they 
thought  it  might  be  a  useful  situation  for  the  prison  guards.  To  have  one 
on  each  prison  guard  as  they  are  patrolling  the  prison  and  if  there  is  a 
problem  in  one  area,  all  the  guards  would  know  about  it  instantly.  They 
also  looked  at  it  as  police  situations.  What  I  saw,  and  this  is  just  one  ap- 
plication of  something  like  that,  I  saw  these  small  powerful  computers 
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being  mounted  in  each  state  car,  each  state  vehicle,  and  as  that  vehicle 
is  driving  the  roads,  traffic  information  can  be  related  to  DOT,  highway 
information  can  be  related  to  DOT.  If  an  employee  gets  in  trouble  on  the 
road,  they  can  use  it  like  the  "On  Star"  system  that  is  now  available 
on  a  lot  of  cars.  They  can  call  for  help  immediately.  If  the  air  bags  are 
deployed,  one  of  the  sensors  would  tell  the  computer  that.  The  computer 
would  automatically  relay  it  to  maybe  the  911  headquarters  or  some- 
thing to  say  that  there  was  a  state  vehicle  that  had  deployed  an  air  bag. 
Those  are  all  very  important  things  that  could  happen.  I  think  that  is 
one  focus  of  something  like  that.  I  am  hoping  that  this  won't  be  a  com- 
mittee of  one  when  it  gets  done.  I  will  have  other  people  bringing  in  other 
ideas  and  we  can  go  out  and  look  for  other  situations  where  this  ad- 
vanced, hi-technology  could  be  applied  to  situations  in  the  state.  For 
instance,  if  the  DOT  had  input  from  every  state  vehicle  that  is  travel- 
ing the  state  road,  and  it's  live-real  time,  transmits  it  back  to  the  state 
dispatcher,  they  probably  would  not  have  to  send  people  out  in  the  spring 
time,  looking  for  frost  heaves  and  pot  holes  and  whatever  else,  because 
every  time  Health  and  Human  Services  sends  one  of  their  cars  up  to 
Tamworth  and  it  runs  over  a  pot  hole  or  frost  heave,  that  information 
would  be  transmitted  back  to  DOT  and  they  would  know  that  there  was 
something  happening  there.  So  I  think  that  there  are  some  real  possi- 
bilities in  this,  and  that  is  why  I  thought  it  should  be  studied.  Thank  you, 
Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  oppo- 
sition to  the  study  committee.  I  have  been  around  here  for  a  long  time. 
I  remember  when  we  had  the  study  committee  that  created  Central  Data 
Processing.  It  was  going  to  solve  all  of  our  problems  (CDP).  We  had  CDP 
and  all  of  a  sudden  another  Governor  comes  in  and  he  says,  we  don't 
need  CDP,  we  need  distributive  data  processing.  So  we  take  CDP,  which 
we  paid  millions  and  millions  and  millions  of  dollars  for,  and  we  junk  it 
and  we  go  to  Distributive  Data  Processing.  That  becomes  a  mess  because 
we  buy  Rainbow  Computers  and  those  Rainbow  Computers  aren't  any 
good.  Senator  Clegg,  I  see  that  you  are  in  sync  with  me.  We  buy  the  Rain- 
bow Computers  and  what  happens?  Digital  goes  out  of  business  and 
nobody  services  the  Rainbow  computers.  So  we  are  stuck  with  the  Rain- 
bow Computers.  I  say  this:  I  love  technology.  I  think  that  we  should  do 
the  most  that  we  can  with  technology,  but  let's  look  at  a  couple  of  things 
that  we  need.  We  need  an  accounting  system  that  can  show  us  year-to- 
date  expenditures.  That  would  be  wonderful.  It  doesn't  take  advanced 
technology,  it  just  takes  somebody  that  says  we  are  going  to  do  it.  As  the 
chair  of  Ways  and  Means  and  as  a  person  who  serves  on  Finance,  it  would 
be  great  to  have  that  kind  of  information.  Let's  put  our  money  where  we 
need  it.  Another  situation  that  would  be  wonderful  for  us  is  the  ability 
to  access  this  stuff  when  we  need  it  during  the  budgeting  process.  We 
don't  have  that.  We  don't  know  about  encumbrances.  All  of  a  sudden  that 
the  Department  of  Transportation  has  encumbered  like  $200  million  but 
they  show  a  deficit,  but  they  got  $200  million  in  cash.  But  we  don't  know 
anything  about  it  because  it  doesn't  appear  on  the  sheet.  Let's  do  some- 
thing that  are  practical,  that  we  can  use  right  now.  It  just  seems  to  me 
that  looking  at  things  that  we  can  do  in  the  future,  takes  the  focus  off 
what  we  need  to  do  right  now.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  just  rise  to  say  ditto 
to  Senator  D'Allesandro. 

Motion  failed. 

Senator  D'Allesandro  moved  inexpedient  to  legislate. 
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MOTION  TO  TABLE 

Senator  Boyce  moved  to  have  SB  507  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  507,  establishing  a  committee  to  study  the  application  of  advanced 
information  technology  in  certain  state  agencies. 

SB  373-L,  relative  to  the  disposal  of  mercury-added  products.  Interstate 
Cooperation  Committee.  Interim  Study,  Vote  3-1.  Senator  Clegg  for  the 
committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  referral  to  interim 
study  for  Senate  Bill  373.  The  provisions  of  this  bill  were  originally  in 
HB  366  and  were  rejected  in  the  House.  Many  concerns  are  still  out- 
standing with  mercury  such  as  whether  this  bill  would  impose  an  un- 
funded mandate  on  local  municipalities.  Some  members  of  the  commit- 
tee also  felt  that  education  about  the  dangers  of  mercury  pollution  and 
which  products  contain  it  would  be  a  more  effective  tool.  Because  of  the 
unresolved  matters,  the  committee  asks  that  this  bill  be  referred  to  in- 
terim study.  Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  would  like  to  speak 
against  the  motion  for  interim  study.  It  is  my  hope  that  this  Senate  will 
reconsider  the  motion  of  the  committee  and  vote  Senate  Bill  373  as  ought 
to  pass.  Mercury  is  a  very  dangerous  substance.  It  is  a  bio  accumulative 
neurotoxin.  It  doesn't  take  a  lot.  It  is  highly  damaging  to  the  public  good. 
We,  as  voices  for  the  citizens,  have  an  obligation  to  reduce  mercury.  It 
is  as  important  to  remove  and  recycle  mercury  from  the  waste  stream 
as  any  other  waste  reduction  effort.  Currently  in  New  Hampshire,  in- 
dustries already  required  to  recycle  mercury  added  products  such  as 
fluorescent  tubes.  By  passing  this  legislation,  New  Hampshire  joins  three 
other  New  England  states  which  have  legislated  a  disposal  ban  on  mer- 
cury added  products.  The  following  are  facts:  Mercury  poisoning  causes 
birth  defects.  It  is  one  of  the  factors  contributing  to  learning  disabilities 
in  school  children,  which  we  pay  for.  The  Department  of  Fish  and  Game 
and  the  Department  of  Health  and  Human  Services  have  issued  con- 
sumption advisories  due  to  the  dangerously  high  levels  of  mercury  in 
New  Hampshire's  fish.  Over  40  percent  of  the  ponds  and  lakes  are  pol- 
luted at  dangerously  high  levels  of  mercury.  At  least  40-50  percent  of  the 
source  of  mercury  pollution  comes  from  in-state  incineration,  electric 
generation  and  the  disposal  of  mercury  added  products  into  the  waste 
stream.  Since  industry  already  disposes  of  over  70  percent  of  the  mer- 
cury in  the  public  domain,  we,  the  public,  can  do  our  part  by  recycling 
and  not  incinerating  or  dumping  mercury  into  our  landfills.  I  believe 
that  the  citizens  of  this  state  want  to  do  something.  Some  have  said  that 
this  bill  is  an  unfunded  mandate.  All  that  this  bill  does  is  to  add  mer- 
cury added  products  to  a  list  of  already  prohibited  items  such  as  lead 
acid  batteries,  leaf  and  yard  waste,  tires  and  other  toxic  waste.  At  worst, 
a  town  will  be  posting  a  sign  prohibiting  mercury  products  from  being 
dumped.  We  are  talking  about  pennies  here.  We  require  this  of  towns 
for  other  products,  why  not  mercury?  It  is  not  in  the  least  an  unfunded 
mandate.  Additionally,  the  court  held  in  a  1992  opinion,  that  requiring 
the  towns  to  absorb  increased  costs  associated  with  a  hierarchy  of  waste 
handling  is  constitutional.  The  Department  of  Environmental  Services 
has  in  place,  excellent  educational  programs  about  mercury  pollution 


156  SENATE  JOURNAL  5  FEBRUARY  2004 

and  mercury  recycling.  All  a  town  has  to  do  is  request  help  and  the  de- 
partment will  provide  that  necessary  support.  The  language  in  this  bill 
follows  the  same  format  as  other  prohibitions  already  in  statute  and  law. 
There  are  many  outlets  and  places  to  deposit  these  products.  Thermo- 
stat companies,  such  as  Honeywell,  have  collection  programs  through- 
out the  state.  Institutions,  such  as  the  Northeast  Recovery  Association, 
which  includes  over  200  member  towns  in  this  state,  have  recycling  pro- 
grams for  fluorescent  tubes,  batteries,  computers  and  other  products 
which  might  contain  mercury.  This  bill  does  not  place  an  unreasonable 
burden  on  the  towns  or  the  inhabitants  in  this  state.  Instead  it  provides 
a  needed  and  wanted  opportunity  for  citizens  to  do  their  part.  This  bill 
has  been  endorsed  by  the  Department  of  Environmental  Services.  A 
dumping  and  incineration  ban  is  an  integral  part  of  the  departments 
total  mercury  reduction  strategy.  If  we  do  not  start  pulling  mercury  out 
of  the  waste  stream,  then  our  ponds  and  streams  and  the  fish  in  them 
will  continue  to  be  polluted  with  this  deadly  material,  mercury.  Our 
children  and  grandchildren  will  be  in  jeopardy.  It  takes  only  one  gram, 
one  gram,  to  keep  up  the  high  levels  of  contamination  in  a  25  acre  pond. 
One  gram  in  a  25  acre  pond.  We  have  to  do  something.  Incinerators  have 
reduced  their  output.  Even  at  these  reduced  levels,  the  two  incinerators 
continue  to  dump  anywhere  from  ten  to  twenty  pounds  of  toxic  mercury 
per  year.  It  takes  a  gram  to  pollute  a  25  acre  lake.  That  is  a  lot  of  pollu- 
tion which  we  can  and  should  control.  While  industry  has  gone  a  long 
way  in  reducing  mercury  in  content  in  new  products,  in  order  for  this 
effort  to  be  fully  successful,  we  must  recycle  the  older  products  which 
have  a  higher  mercury  content.  It  is  important  that  we  recapture  as 
much  as  we  can,  rather  than  continuing  to  put  it  into  New  Hampshire's 
lakes  and  streams.  Otherwise,  we  will  only  continue  to  add  to  the  bur- 
den that  we  already  have.  If  we  don't  do  something  to  reduce  mercury 
pollution  even  more,  we  will  jeopardize  over  one-third  of  a  billion  dol- 
lars in  inland  fishing  revenues.  I  don't  need  to  remind  the  Senate  the 
special  education  costs  are  exceeding  $349  million.  Now  to  the  practi- 
cal aspect  of  this  issue,  we  owe  this  not  only  to  our  constituents  and  their 
continued  well-being,  but  to  the  future  of  this  state  in  order  to  ensure  a 
healthy  and  viable  tourist  and  recreation  industry.  As  we  mentioned,  the 
House  has  heard  this,  and  why  not  take  the  lead  here?  We  should  and 
need  to  take  the  lead  here  and  fight  this  pollution  to  protect  the  resources 
of  our  state.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Cohen,  would 
you  believe  that  I  agree  with  everything  that  said  about  the  dangers.  The 
only  thing  I  disagree  with  you  is  with  your  motion.  I  am  not  on  the  com- 
mittee that  wants  to  send  this  to  interim  study  but  my  guess  is,  you  want 
to  do  that  so  that  citizens  like  myself  will  know  what  mercury  added 
products  are.  I  daresay  that  you  do,  but  I  daresay  that  many  folks  out 
here  have  no  idea  what  products  they  have  in  the  house  that  they  are 
throwing  away  is  mercury  added.  I  would  have  a  hunch  that  interim 
study  would  look  into  that  situation. 

SENATOR  COHEN:  Well  Senator,  I  believe  that  we  need  to  do  something 
about  it  and  there  is  plenty  of  information  out  there.  There  are  some  very, 
very  good  pamphlets  that  the  state  already  puts  out  describing  what  prod- 
ucts have  mercury.  The  pamphlets  are  being  produced  anyway,  it  doesn't 
cost  anymore  to  distribute  them. 

SENATOR  BARNES:  Well  I  am  a  citizen  and  I  have  never  seen  one  of 
those.  I  would  like  to  see  one. 
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SENATOR  COHEN:  Well  I  can  get  one  to  you  for  sure. 

ESNATOR  BARNES:  Thank  you. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  want  the  Senate  to  un- 
derstand that  this  isn't  the  end  of  all  the  mercury  bills  that  the  Senate 
will  hear.  There  is  another  bill  that  came  over  from  the  House  that  will 
be  assigned  to  the  same  committee  to  go  along  with  this  interim  study. 
Now,  in  the  testimony  that  we  took  on  the  bill,  the  Chairman  of  Science 
and  Technology,  Representative  John  Thomas,  stated  that  the  House 
rejected  what  we  have  in  this  current  bill  as  being... one  of  the  biggest 
problems  as  being  a  28-A  issue.  The  Municipal  Association  also  testified 
that  if  we  passed  this  bill  they  considered  it  to  be  a  28-A  issue.  So  in- 
stead of  passing  something  that  we  are  not  sure  about,  we  take  it  and 
make  it  interim  study  and  find  out  more  information.  Yet  we  haven't 
stopped  working  on  the  mercury  issue  because  the  House  has  passed 
over  to  the  Senate  an  additional  mercury  bill  that  we  can  work  with.  So 
we  didn't  ask  you  to  kill  this  bill  because  of  the  problems,  we  said  let  us 
continue  to  look  into  it.  Let  us  find  out  how  much  of  a  28-A  issue  it  is. 
Maybe  the  Department  of  Environmental  Services  has  enough  money  to 
cover  the  28-A  issue.  We  don't  know.  So  the  right  thing  to  do  is  interim 
study  this.  It  is  still  alive.  As  we  work  on  the  next  mercury  bill,  which 
has  passed  the  House,  maybe  we  can  do  bigger  and  better  things.  Thank 
you,  Mr.  President. 

SENATOR  JOHNSON:  Senator  Cohen,  as  chair  of  the  Senate  Environ- 
ment Committee  and  you  serve  on  that  committee,  would  you  agree  that 
the  state  has  been  very  aggressive  in  the  reduction  of  the  tonnage  of 
mercury  overall? 

SENATOR  COHEN:  There  is  a  lot  more  that  the  state  could  be  doing  in 
terms  of  the  incinerator  and  the  coal  plants  that  are  creating  the  mer- 
cury. We  have  taken  steps  but  there  is  a  lot  more  that  can  be  done. 

SENATOR  JOHNSON:  Would  you  agree  that  DES  has  come  before  our 
committee  and  testified  about  that  reduction  in  the  tonnage  and  how 
pleased  they  are  that  is  happening? 

SENATOR  COHEN:  Yes,  and  the  DES  also  supported  this  bill. 

SENATOR  JOHNSON:  Thank  you. 

Committee  report  of  interim  study  is  adopted. 

SB  491-FN,  relative  to  reimbursement  for  certain  unpaid  tobacco  taxes 
and  relative  to  refunds  for  stolen  tobacco  tax  stamps.  Interstate  Coop- 
eration Committee.  Inexpedient  to  legislate.  Vote  4-0.  Senator  Clegg  for 
the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  491-FN 
inexpedient  to  legislate.  The  legislation  was  filed  so  that  retailers  could 
be  reimbursed  by  the  state  for  tobacco  taxes  paid  on  stolen  product  or 
bad  debt.  Bad  debt  is  generally  an  assumed  cost  of  a  business.  It  should 
be  neither  the  state's  responsibility  nor  the  state's  policy  to  reimburse 
businesses  for  bad  debt  from  customers  they  choose  to  do  business  with. 
The  Interstate  Cooperation  Committee  recommends  that  this  legislation 
be  killed.  Thank  you,  Mr.  President. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  introduced  this  leg- 
islation at  the  request  of  the  Wholesale  and  Retail  Tobacco  Industry, 
which  utilizes  these  tax  stamps  to  affix  them  on  every  pack  of  cigarettes 
and  cigar  boxes,  chewing  tobacco  cans  and  other  such  dispensers  which 
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aren't  taxed  by  our  state,  and  the  actual  amount  is  really  unknown.  It 
has  become  a  very  serious  problem  in  the  industry,  that  is  costing  not 
only  the  state  but  also  small  and  medium  businesses  tens  of  millions  by 
the  hijacking  of  resale  of  tobacco  tax  stamps  which  have  been  stolen.  I 
understand  the  committee's  decision  even  though  I  believe  this  needs  to 
be  addressed  immediately  by  legislation  so  that  we  can  help  those  who 
have  become  victims  of  these  thefts.  Just  imagine  how  much  more  can 
be  added  to  the  states  aid  and  state  funding  through  the  budget  if  this 
were  to  happen.  Once  again,  Mr.  President,  I  am  not  looking  to  overrule 
the  committee.  I  understand  that  if  they  want  an  inexpedient  to  legis- 
late then  so  be  it.  But  I  just  wanted  to  make  sure  that  I  represented 
those  who  asked  me  to  bring  this  bill  forward  and  that  is  what  I  am 
doing.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  364,  increasing  the  penalties  for  littering.  Public  Affairs  Committee. 
Ought  to  pass.  Vote  3-0.  Senator  Morse  for  the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  364 
ought  to  pass.  This  bill  increases  the  penalties  for  littering  and  provides 
that  the  Department  of  Transportation  will  use  the  assessed  fines  for  the 
purpose  of  litter  removal.  In  an  effort  to  crack  down  on  violators  of  the 
litter  control  law,  an  individual  will  be  found  guilty  of  a  misdemeanor 
and  can  be  fined  anywhere  up  to  $10,000  for  their  violation.  In  addition, 
if  you  are  found  littering  while  operating  a  motor  vehicle,  boat,  or  air- 
craft, your  operator's  license  will  be  suspended  for  30-days.  Senate  Bill 
364  will  help  bring  New  Hampshire  up  to  par  with  other  states  in  rela- 
tion to  their  penalties  for  littering  and  go  a  long  way  in  helping  to  keep 
our  state  clean  and  beautiful.  The  Public  Affairs  Committee  recommends 
Senate  Bill  364  ought  to  pass. 

Adopted. 

Ordered  to  third  reading. 

SB  324-FN-A-L,  relative  to  the  calculation  of  the  commissioner's  war- 
rant for  the  statewide  enhanced  education  tax  to  be  raised  by  a  munici- 
pality. Ways  and  Means  Committee.  Ought  to  pass,  Vote  5-0.  Senator 
Clegg  for  the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
Senate  Bill  324.  Senate  Bill  324  will  correct  an  error  in  our  tax  laws  that 
allow  double  taxation  of  utility  properties.  What  is  happening  is  when 
a  utility  starts  producing  power,  the  utility  is  moved  out  of  the  statewide 
property  tax  rolls  and  onto  the  utility  rolls.  However,  right  now  the 
utility's  property  value  remains  in  the  municipal  tax  base  because  prop- 
erty assessments  were  made  two-years  prior.  In  towns  with  power  pro- 
ducing utilities,  taxpayers  are  unfairly  forced  to  pick  up  the  extra  prop- 
erty tax  bill.  Senate  Bill  324  will  allow  the  commissioner  of  the  DRA  to 
make  the  necessary  adjustment  to  the  tax  rolls  for  those  towns  that  are 
affected  today  and  correct  problems  that  arise  in  the  future.  The  com- 
mittee would  like  to  thank  the  Department  of  Revenue  Administration 
for  identifying  the  problems  and  unanimously  recommends  ought  to  pass 
on  Senate  Bill  324.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

Senator  Foster  rule  #42  on  SB  324-FN-A-L. 
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SB  337,  relative  to  the  regulation  of  traps  by  the  fish  and  game  depart- 
ment and  relative  to  the  liability  of  trappers  for  certain  injuries  to  do- 
mestic animals.  Wildlife  and  Recreation  Committee.  Ought  to  pass  with 
amendment,  Vote  2-0.  Senator  Sapareto  for  the  committee. 

Wildlife  and  Recreation 
January  29,  2004 
2004-0267S 
10/01 

Amendment  to  SB  337 
Amend  RSA  210:18  as  inserted  by  section  1  of  the  bill  by  replacing  it  with 
the  following: 

210:18  Damage  to  Domestic  Animals.  Any  person  causing  injury  or 
damage  to  domestic  animals,  except  for  dogs  at  large  pursuant  to 
RSA  466:33,  by  the  aid  or  use  of  traps  shall  be  liable  to  the  owner  there- 
for. An  injury  to  a  licensed  dog  at  large  shall  be  reported  to  the 
town  or  city  listed  on  the  dog's  tag,  and  to  the  owner  of  the  dog 
if  identifiable. 

2004-0267S 

AMENDED  ANALYSIS 
This  bill  repeals  a  provision  of  law  restricting  certain  traps.  This  bill 
also  excludes  trappers  from  liability  for  injuries  to  dogs  running  at  large 
and  requires  reporting  of  injuries  to  licensed  dogs. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  337 
ought  to  pass  as  amended.  This  bill  repeals  a  provision  of  the  law  rela- 
tive to  restrictions  on  certain  traps.  If  Senate  Bill  337  passes,  the  Fish  and 
Game  Department  will  initiate  their  rulemaking  authority  to  incorporate 
all  provisions  included  under  the  repealed  RSA  210:ll-a  and  further  re- 
stricts the  trapping  of  fur  bearing  animals  and  use  of  conibear  traps. 
These  actions  will  enhance  trap  selectivity  and  decrease  the  number  of 
instances  where  accidental  trapping  of  free-ranging  domestic  animals 
occurs.  The  Wildlife  and  Recreation  Committee  amended  the  bill  to  re- 
quire trappers  that  injure  or  kill  a  licensed  dog  to  report  the  dog's  status 
to  its  owner  and  the  town  in  which  the  dog  is  licensed.  Passage  of  Senate 
Bill  337  will  help  Fish  and  Game  ensure  that  the  state's  trapping  seasons 
and  regulations  are  consistent  with  current  trapping  best  management 
practices  and  the  interests  of  New  Hampshire's  residents  and  fur-bear- 
ing population.  The  Wildlife  and  Recreation  Committee  recommends  Sen- 
ate Bill  337  ought  to  pass  as  amended  and  asks  for  your  support.  Thank 
you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  just  have  a  small  prob- 
lem with  this.  The  idea  that  because  a  dog  has  a  license,  it  somehow  is 
different  from  a  dog  that  doesn't  have  a  license.  I  grew  up  in  a  state 
where  they  considered  any  dog,  outside  of  100  feet  I  believe  it  was,  of 
its  master's  home  or  control,  to  be  a  varmint  and  under  their  statutes 
it  was  permitted  to  shoot  that  varmint  at  any  time.  This  was  particu- 
larly helpful  to  the  poultry  industry  because  a  friend  of  mine  had  a  tur- 
key farm.  Dogs  would  get  lose,  whether  they  had  licenses  or  not,  and  go 
and  harass  the  turkeys.  He  could  suffer  some  pretty  significant  losses. 
This  law  was  effective  for  him  at  one  time  because  a  neighbor  had  a 
registered  purebred  some  kind  of  dog,  expensive,  and  he  allowed  to  let 
that  dog  to  get  out  and  was  harassing  the  turkeys  and  it  was  within 
100  feet.... it  was  beyond  100  feet  from  the  turkey  farms  border,  and  my 
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friend  simply  took  his  rifle  and  killed  the  dog.  The  owner  of  the  dog  came 
back  and  wanted  to  claim  that  the  dog  was... the  value  of  the  dog  should 
be  repaid  to  him,  but  because  of  that  state's  statutes,  there  was  no  claim 
to  be  made  because  it  was  not  a  dog,  it  was  in  fact  a  varmint.  I  think 
that  dogs  running  at  large  should  be  treated  as  any  other  threat  to  wild- 
life or  to  domestic  animals  and  should  be  no  different  than  a  coyote  or 
a  fox  or  anything  else.  If  it  is  harassing  somebody's  livestock,  it  should 
be  taken.  If  it  gets  into  somebody's  trap,  that  is  the  owner  of  the  animal's 
problem  and  not  the  trapper.  I  think  to  say  that  there  is  some  difference 
because  it  has  a  dog  tag  on  it  is  just  a  difference  with  no  distinction. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  would  like  to  re- 
spond to  Senator  Boyce's  question.  First  of  all,  this  only  applies  to  the 
use  of  traps,  not  whether  you  shoot  the  dog  or  not,  it  is  stated  right  on 
line  four  of  the  bill.  The  reason  why  we  added  that  on  as  an  amendment 
for  the  licenses  is  because  how  else  would  you  be  able  to  identify  the  dog? 
The  purpose  of  us  adding  the  license  was  because  we  wanted  to  ensure 
that  if  somebody's  animal  or  domestic  dog  was  trapped,  that  the  owner 
would  be  aware  and  not  worry  thinking  that  there  is  a  missing  animal, 
and  their  dog  is  missing  and  they  put  up  signs  in  the  lost  and  found  or 
so  forth.  We  thought  it  was  a  reasonable  request  that  the  owner,  if  it  is 
caught  in  the  trap,  to  just  to  notify  them  that  this  dog  was  trapped,  and 
of  course  you  need  some  way  to  identify  the  dog.  A  license  does  that,  that 
is  why  we  added  that  provision. 

SENATOR  O'HEARN:  Senator  Sapareto,  I  remember  a  few  years  ago  we 
did  something  on  traps.  I  think  it  repealed  or  did  away  with  certain  types 
of  traps.  Now  I  see  that  we  are  repealing  in  this  piece  of  legislation.  Would 
you  explain  what  traps  we  are  doing... we  are  bringing  back? 

SENATOR  SAPARETO:  Conibear  traps,  I  believe,  is  the  only  other  one 
that  was  discussed  at  the  committee  meetings.  Maybe  some  of  the  other 
members  of  the  committee  may  refresh  my  memory  on  which  of  the 
specific  types  of  traps  were  there.  But  again,  the  purpose  as  you  can  see 
right  in  the  bill,  that  this  changes  the  only  part  that  states  is  on  line  four 
of  the  bill,  that  just  lists,  with  the  exception  of  dogs,  it  provides  for  their 
notice  to  the  owner.  That  is  the  only  change  in  the  laws  that  we  have 
written  as  listed  in  this  bill. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  341-FN,  relative  to  prohibited  methods  of  taking  wildlife  in  certain 
fish  and  game  laws.  Wildlife  and  Recreation  Committee.  Ought  to  pass 
with  amendment.  Vote  2-0.  Senator  Sapareto  for  the  committee. 

Wildlife  and  Recreation 
January  29,  2004 
2004-0266S 
10/01 

Amendment  to  SB  341-FN 
Amend  the  bill  by  replacing  section  2  with  the  following: 

2  Discharging  Firearm  Across  Highway;  Bow,  Crossbow  Added.  Amend 
RSA  207:3-c  to  read  as  follows: 
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207:3-c  Use  of  Firearms,  Bow,  or  Crossbow  in  or  Across  Highway  Pro- 
hibited. No  person  shall  discharge  a  firearm  [in  pursuit  of  wild  birds  or 
wild  animals],  bow  and  arrow,  or  crossbow  and  bolt  from  within  15 
feet  of  the  traveled  portion  of  or  across  any  class  I  through  V  [public] 
highway  of  the  state  [including];  except  for  the  New  Hampshire  turn- 
pike system  as  defined  in  RSA  237:1,  III  or  other  divided  highways, 
where  the  prohibition  shall  be  within  the  rights  of  way  thereof.  This 
section  shall  not  apply  to  those  persons  holding  a  special  permit  pursu- 
ant to  RSA  207:7-a.  Any  person  convicted  of  discharging  a  firearm,  bow 
and  arrow,  or  crossbow  and  bolt  under  the  provisions  of  this  section 
shall  be  guilty  of  a  violation. 

2004-0266S 

AMENDED  ANALYSIS 

This  bill  adds  bow  and  arrow  and  crossbow  and  bolt  to  fish  and  game 
laws  related  to  certain  prohibited  uses  of  firearms. 

This  bill  also  clarifies  the  extent  of  the  traveled  portion  of  highways  on 
which  the  discharge  of  firearms,  bow  and  arrow,  and  crossbow  and  bolt 
on  or  across  highways  in  pursuit  of  wild  birds  or  animals  is  prohibited. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  341 
ought  to  pass  as  amended.  This  bill  adds  bow  and  arrow  and  crossbow  and 
bolt  to  Fish  and  Game  laws  relative  to  certain  prohibited  uses  of  firearms. 
The  bill  and  amendment  clarify  that  an  individual  that  is  in  pursuit  of  a 
wild  bird  or  animal  may  not  discharge  a  firearm,  bow  and  arrow,  or  cross- 
bow and  bolt,  within  15-feet  of  the  traveled  portion  of  a  Class  I  through 
Class  V  highway.  It  also  excludes  the  New  Hampshire  turnpike  system 
from  the  list  of  highways  where  you  are  allowed  to  discharge  a  firearm, 
which  we  thought  was  quite  significant  because  under  our  laws,  if  the 
median  of  the  two  roads,  fall  greater  than  15  feet,  you  could  have  people 
discharging  firearms  and  cross  bows,  so  we  felt  that  this  bill  was  alto- 
gether necessary,  and  the  Wildlife  and  Recreation  Committee  recom- 
mends ought  to  pass  as  amended  and  asks  for  your  support.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  417,  relative  to  vicious  dog  assaults.  Wildlife  and  Recreation  Com- 
mittee. Ought  to  pass  with  amendment.  Vote  2-0.  Senator  Sapareto  for 
the  committee. 

Wildlife  and  Recreation 
January  29,  2004 
2004-0263S 
08/01 

Amendment  to  SB  417 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Dogs  a  Menace,  a  Nuisance  or  Vicious.  RSA  466:31,  Il-a  is  repealed 
and  reenacted  to  read  as  follows: 

Il-a.  If  the  skin  of  a  person  has  been  punctured  by  a  dog  any  medi- 
cal personnel  who  treated  the  victim  shall  make  a  report  of  the  incident 
to  the  animal  officer,  if  any,  or  to  the  town  clerk  in  the  town  or  city  where 
the  incident  occurred.  The  report  shall  include  the  name  and  address  of 
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the  injured  person,  and  the  identity  of  the  dog  and  its  owner,  if  known. 
The  animal  officer  or  town  clerk  shall,  within  24  hours,  notify  the  injured 
person,  or,  in  the  case  of  a  minor,  the  minor's  parent  or  guardian,  whether, 
according  to  town  records,  the  dog  has  been  appropriately  immunized 
against  rabies.  Anyone  making  a  report  in  good  faith  under  this  para- 
graph shall  be  immune  from  any  liability,  civil  or  criminal,  that  might 
otherwise  be  incurred  or  imposed. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  417 
ought  to  pass  as  amended.  This  bill  requires  any  medical  personnel 
who  treats  the  victim  of  a  vicious  dog  attack  to  make  a  report  of  the 
incident  to  the  local  animal  officer  or  town  clerk  in  the  town  where 
the  incident  occurred.  The  report  will  include  the  name  and  address 
of  the  injured  person  and  identity  of  the  dog  and  its  owner.  The  town 
will  then  be  required  to  notify  the  victim  within  24-hours  if  the  vi- 
cious dog  has  been  properly  immunized  against  rabies.  Senate  Bill  417 
will  help  New  Hampshire's  towns  and  cities  keep  track  of  dogs  that 
have  a  history  of  vicious  attacks,  while  protecting  the  health  and  safety 
of  their  residents.  The  Wildlife  and  Recreation  Committee  recommends 
Senate  Bill  417  ought  to  pass  as  amended  and  asks  for  your  support. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  457,  relative  to  animal  population  control.  Wildlife  and  Recreation 
Committee.  Ought  to  pass,  Vote  2-0.  Senator  Sapareto  for  the  committee. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
457  ought  to  pass.  This  bill  restricts  pets  imported  from  out-of-state  from 
participating  in  the  Animal  Population  Control  Program.  Senate  Bill  457 
clarifies  and  upholds  the  original  intent  of  the  1993  legislation  that  es- 
tablished this  program  in  New  Hampshire.  Due  to  the  success  of  the 
Animal  Population  Control  Program,  New  Hampshire  has  the  lowest 
rate  of  shelter  euthanasia  in  the  country  and  has  eliminated  our  canine 
overpopulation  problem.  It  is  feared  that  if  we  expand  the  program  any 
more  it  will  diminish  the  program's  success  rate  and  effectiveness.  In 
addition,  it's  simply  unfair  to  ask  the  tax  paying  citizens  of  this  state  to 
fund  a  neuter  and  vaccination  program  for  animals  that  are  not  from  our 
state.  Please  join  me  in  supporting  Senate  Bill  457  with  a  motion  of  ought 
to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  477,  relative  to  ski  craft  operation  on  Pine  River  Pond  in  the  town 
of  Wakefield.  Wildlife  and  Recreation  Committee.  Inexpedient  to  legis- 
late. Vote  2-0.  Senator  Gallus  for  the  committee. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  I  move  Senate  Bill  477 
inexpedient  to  legislate.  This  bill  would  eliminate  the  prohibition  of  jet 
skis  on  Pine  River  Pond  in  the  town  of  Wakefield  and  require  personal 
watercraft  comply  with  ski  craft  operation  requirements  on  that  pond. 
This  bill  has  a  number  of  broad  implications  by  changing  state  boating 
laws  for  one  pond.  Passage  of  this  bill  would  set  a  bad  precedent  for  other 
lake  communities  that  want  to  change  the  definitions  of  watercraft  for 
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their  own  use.  The  enforcement  of  current  watercraft  laws  ehminates  any 
need  for  this  legislation.  The  Wildlife  and  Recreation  Committee  recom- 
mends Senate  Bill  477  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  rise  against  the  com- 
mittee report  on  Senate  Bill  477  inexpedient  to  legislate.  Let  me  first 
explain  to  you  that  I  grew  up  in  the  town  of  Wakefield  so  this  legisla- 
tion is  near  and  dear  to  my  heart.  There  is  a  saying  that  Tarzan  grew 
up  in  the  jungle  and  he  knows  about  jungle  legislation.  Well  I  grew  up 
in  Wakefield,  in  a  community  that  has  small  lakes,  so  I  know  a  lot  about 
small  lakes.  In  fact,  we  have  the  most  lakes  out  of  any  district  in  the 
state  of  New  Hampshire.  I  was  approached  by  the  Pine  River  Pond  As- 
sociation several  months  ago,  who  have  worked  hard  to  create  a  survey 
that  looked  at  boating  traffic  on  their  lake.  They  have  come  up  with  what 
they  feel  is  a  compromise  when  it  comes  to  ski  craft  and  personal  wa- 
ter craft.  I  would  just  like  to  high  light  some  of  the  analysis  of  the  bill. 
The  Pine  River  Pond  presents  a  unique  challenge  for  safe  boating  activi- 
ties due  to  its  geography.  It  is  roughly  about  a  little  under  600  acres.  It 
is  extremely  narrow.  It  was  formed  by  a  dam,  by  a  gentleman  who  it's 
named  in  honor  of,  a  legislator  Arthur  Fox  from  1961-1969,  which  ac- 
tually increased  the  width  of  the  water  body.  It  has  several  islands.  It 
has  20  islands  and  mini  inlets,  lots  of  coves.  So  it  represents  a  lot  of 
difficulty  for  a  lot  of  this  boating  traffic  on  the  lake.  We  also  have  over 
450  homes  that  are  built  on  this  lake.  We  have  many  homes  that  have 
been  built  on  all  of  our  small  lakes,  so  as  you  can  see,  that  there  has  been 
an  increased  amount  of  population  growth  on  these  small  lakes,  not  to 
mention  the  ability  to  get  on  these  lakes  has  increased.  Approximately 
about  13  years  ago,  the  one  and  two  passenger  ski  craft  were  banned  on 
Pine  River  Pond  due  to  the  concern  of  high  speed  operations  in  the  nar- 
row waterways.  There  was  also  concern  that  there  was  a  high  decibel 
level.  The  manufactures  have  gone  ahead  and  they  have  been  able  to 
lower  the  high  decibel  noise  level  over  the  years.  All  their  residents  agreed 
that  the  ski  craft,  you  rarely  can  even  hear  them  as  they  are  out  and 
about.  There  is  a  problem  with  the  ski  craft  lack  of  maneuverability  when 
slowing  down  on  this  lake.  Over  the  past  several  years,  manufacturers 
again,  have  redesigned  ski  craft  so  that  they  seat  three  or  more  passen- 
gers and  are  classified  as  boats,  as  they  are  not  included  in  the  state's 
original  definition  of  ski  craft.  I  think  that  we  all  know  that.  These  larger 
personal  water  crafts  are  mechanically  identical  to  ski  craft,  except  in 
length  and  have  become  common  on  Pine  River  Pond.  The  result  is  that 
the  personal  watercraft  operate  at  high  speed  in  this  lake's  narrow  chan- 
nels, endangering  their  operators,  passengers,  swimmers  and  other  boat- 
ers. The  real  goal  of  Senate  Bill  477  is  to  reduce  the  probability  of  seri- 
ous accidents  between  personal  water  crafts,  swimmers  and  other  boaters 
which  could  result  in  injuries,  loss  of  life,  by  simplifying  current  state  rules 
involving  the  Pine  River  Pond  community  in  education  in  safe  practices. 
Now  the  key  provisions  of  this  bill  is  really  Pine  River  Pond  Association 
and  the  people  around  it  want  to  lift  the  ban  on  the  one  and  two  pas- 
senger ski  craft  in  operation  on  Pine  River  Pond.  There  was  a  couple  of 
individuals  who  have  ski  craft  who  can't  operate  them  currently  on  Pine 
River  Pond.  They  testified  in  support  of  this  bill.  This  bill  also  increases 
the  no-wake  headway  speed  zone  from  150  to  300  feet  from  shore  from 
all  ski  craft  and  personal  water  craft.  It  also  unifies  or  normalizes  the 
rules  governing  operator  age,  wearing  floatation  devices  and  prohib- 
iting maneuvers  and  relations  to  other  water  recreation  activities.  It 
simplifies  marine  patrol  enforcement  of  regulation  by  making  all  rules 
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the  same  for  ski  craft  and  personal  water  craft.  It  also  provides  support 
to  the  community  by  legalizing  the  one  and  two  passenger  ski  craft  and 
providing  incentive  to  cooperate  in  safely  sharing  the  limited  waterways 
of  Pine  River  Pond.  What  will  Senate  Bill  477  do?  Well  again,  there  will 
be  a  reduction  in  the  probability  of  serious  injury  and  loss  of  life  due  to 
collision  of  personal  water  craft  with  swimmers,  skiers  and  other  boat- 
ers in  the  most  dangerous  channels  and  passages.  It  will  increase  the 
use  of  the  lake  by  providing  safe  activity  areas  for  swimming,  water  ski- 
ing, fishing  and  non-motored  boating  activities  by  doubling  the  present 
150  no-wake  zone  to  300  feet  for  all  ski  craft  and  personal  water  craft. 
It  will  increase  community  supported  education  and  awareness  of  safe 
operation  on  the  unique  and  narrow  waterways  of  Pine  River  Pond.  It 
will  simplify  the  work  of  the  Marine  Patrol  officers.  We  have  had  debate 
in  this  legislature  over  the  years  that  we  can't  have  enough  Marine  Pa- 
trol officers  or  we  don't  have  enough  money  to  increase  the  numbers  that 
are  out  there.  This  will  continue  to  go  on  as  we  face  fiscal  restraint  in 
state  government.  It  also  eliminates  dangerous  conditions  in  narrow  chan- 
nels and  blind  alleys  between  the  islands  and  the  narrow  passages  in  the 
lake.  I  would  just  like  to  summarize  briefly  that  we  do  legislate  for  in- 
dividual lakes.  If  you  look  under  RSA  270  there  are  at  least  three  dozen 
lakes  that  are  currently  being  legislated  individually.  Chocorua  Lake  is 
one  of  them,  which  is  in  my  district  in  Tamworth.  You  can't  have  a  power 
or  motor  boat  on  that  lake.  There  are  other  lakes  that  have  asked  for 
that  as  well  that  are  in  statute.  When  I  look  at  the  citizen  request  that 
came  into  the  committee,  it  truly  was  a  citizen  request  who  had  gone  to 
the  Department  of  Safety  and  the  Department  of  Safety  is  not  in  opposi- 
tion to  this  bill.  They  went  to  Marine  Patrol.  Marine  Patrol  is  not  against 
this  bill.  They  think  that  it  is  a  healthy  bill.  Now  there  are  some  argu- 
ments that  suggest  that  if  this  lake  has  this  new  set  of  rules  adapted  to 
it,  that  other  lakes  might  come  in.  Well  my  thoughts  on  that  is  that  I 
represent  that  area  and  that  I  am  honoring  a  constituent's  requests  like 
any  of  us  would.  But  I  am  also  not  looking  at  the  next  legislative  ses- 
sion. I  am  looking  at  this  session.  Really,  this  is  an  attempt  for  this  as- 
sociation to  try  to  get  the  monkey  off  their  back.  To  say  that  if  something 
were  to  occur  that  they  know  deep  down,  that  they  really  tried  hard  to 
present  something  to  the  legislature  to  try  to  correct  something.  Finally, 
what  they  really  are  asking  for  is  to  template  the  lake  where  all  the  ski 
craft  and  personal  watercraft  can  co-habituate  but  to  keep  them  out  of 
these  inlets,  keep  them  out  of  these  coves  so  they  can  recreate.  So  thank 
you,  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  As  the  former  Sena- 
tor of  district  three,  I  want  to  commend  Senator  Kenney  for  his  good 
presentation  about  Pine  River  Pond.  It  is  a  very  unique  body  of  water, 
and  I  have  always  thought  that  any  body  of  water  should  be  identified 
for  their  own  recreational  experience.  I  think  that  is  what  he  has  done 
in  this  particular  case.  He  mentioned  lake  Chocorua,  no  motorized  craft 
on  there.  As  a  matter  of  fact,  I  put  the  amendment  on  that  bill  to  make 
that  happen.  So  this  is  not  the  first  instance  that  we  treat  a  lake  inde- 
pendently. So  I  am  going  to  fully  support  Senator  Kenney  in  overturn- 
ing the  committee's  recommendation.  Thank  you,  Mr.  President. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  Just  for  the  record,  I 
want  to  stress  again  that  this  is  a  560  acre  body  of  water.  That  is  not  a 
small  body  of  water.  If  I  remember  in  testimony,  I  think  the  average 
width  of  that  lake  is  probably  a  quarter  to  a  half  a  mile.  A  quarter  mile 
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wide,  so  it  is  not  a  real  narrow  body  of  water.  It  is  560  acres  of  water 
which  we  have  a  lot  of  lakes  and  ponds  in  district  one,  probably  as  many 
as  Senator  Kenney  has  in  his  district,  and  to  my  way  of  looking  at  this, 
this  is  not  a  very  small  body  of  water.  Also,  just  to  correct  the  record, 
the  Marine  Patrol  and  the  Department  of  Safety  did  not  testify  at  this 
hearing.  What  this  bill  does  is  it  eliminates  the  prohibition  on  jet  skis. 
It  puts  those  one  and  two  units  back  on  this  pond.  On  one  hand  we  are 
saying  we  can't  do  the  enforcement  now,  but  we  are  certainly  going  to 
have  a  better  enforcement  program  with  one  and  twos  back  on  that  pond? 
I  don't  think  so.  I  would  ask  that  you  support  the  committee's  recommen- 
dation on  this  bill  because  it  would  be  a  major  change  in  how  we  look 
at  boating  laws  and  regulations  in  the  state  of  New  Hampshire.  I  thank 
you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Kenney,  I  wanted 
to  ask  you  if  you  had  a  map  and  I  guess  that  I  see  that  you  do.  But  more 
specifically,  I  guess  my  question  is,  I  believe  that  in  a  sense  we  rejected, 
because  it  didn't  have  a  majority  vote,  a  generic  process  for  dealing  with 
the  issue  of  the  larger  personal  watercraft.  So  is  what  you  are  arguing 
is  that  this  bill  is  trying  to  look  at  a  specific  lake  on  a  case-by-case  ba- 
sis and  come  up  with  a  solution  that  works  for  that  lake,  and  is  that  what 
your  map  is  reflecting?  Could  you  perhaps  explain  that? 

SENATOR  KENNEY:  Absolutely.  Thank  you  for  the  question  Senator 
Below.  In  case  everyone  didn't  get  a  packet,  this  is  what  the  narrow  body 
of  water  kind  of  looks  like  right  here.  It  is  really  kind  of  an  elongated 
rectangle  and  you  can  see  that  there  are  twenty  islands  and  many  coves 
there.  To  answer  your  question,  my  intent  was  to  really  reach  out  to  a 
citizen  group  that  have  been  really  beside  themselves,  that  have  worked 
many  years  creating  survey  data,  who  I  would  not,  and  I  can  say  this 
publicly,  I  would  not  support  the  common  definition  of  both  the  ski  craft 
and  the  personal  watercraft,  because  I  thought  there  were  many  things 
to  it  that  I  could  not  support.  But  when  a  constituency  in  your  area  comes 
to  you  on  a  body  of  water  and  says,  this  is  going  to  benefit  the  one  and 
two-seaters.  We  are  going  to  be  able  to  participate  in  recreating  on  this 
body  of  water.  It  opens  it  up  to  them.  They  have  worked  hard  with  all 
of  this  survey  data  to  indicate  that  there  are  problems  in  the  coves  and 
inlets.  I  mentioned  that  there  are  loon  nesting  on  the  western  part  of 
that  particular  Pine  River  Pond,  which  really  never  came  up  in  discus- 
sion but  there  is  a  loon  nesting  because  I  know  that  Byron  Fryer  has 
been  the  caretaker  for  many  years.  It  is  an  individual  request,  to  get  to 
your  question.  But  again,  it  is  a  very  unique  lake.  It  is  stretched  out.  It 
was  a  series  of  ponds  and  it  was  dammed  up  and  this  is  what  you  see 
today.  But  you  will  see  that  there  are,  again,  many  coves  and  blind  spots 
that  we  are  trying  to  prevent  some  boater  accident  from  occurring. 

SENATOR  BELOW:  So  what  that  map  shows  is  that  there  would  be  two 
or  three  or  four  still  large  areas  in  the  open  water  of  the  lake  that  would 
be  open  to  both  the  personal  watercraft  and  the  jet  skis.  But  there  would 
be  many  of  the  small  coves  and  passageways  that  would  be  closed  off, 
where  they  are  now  open,  by  extending  the  shoreline  limit  from  150  to 
300  feet  for  headway  speed? 

SENATOR  KENNEY:  Right.  Exactly. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Kenney,  if  my 
memory  serves  me  right,  some  ten  months  ago,  we  had  the  pleasure  of 
listening  to  testimony  about  banning  threes  and  fours  from  all  bodies  of 
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water.  I  believe  that  the  Pine  River  Pond  people  were  there  because  I 
noticed  that  you  had  some  pictures.  The  only  reason  why  I  remember 
is  because  I  remembered  the  picture  of  the  testimony  of  some  ten  months 
ago,  when  they  were  in  favor  of  banning  the  threes  and  fours  from  Pine 
River  Pond.  I  guess  the  question  I  have  is,  if  they  didn't  want  the  threes 
and  fours  on  Pine  River  Pond,  why  now  some  eight  months  later  are  they 
looking  to  bring  the  ones  and  twos  that  are  already  banned  from  the 
pond  back  onto  it?  I  am  confused  by  the  flip-flop  situation  of  banning 
threes  and  fours  and  now  some  eight  months  later  bringing  the  ones  and 
twos  on. 

SENATOR  KENNEY:  Thank  you  for  the  question,  Senator  Gatsas.  Again, 
what  they  did  in  the  last  year,  as  their  elected  Representative  when  I  was 
in  the  House,  I  said  this  is  not  going  to  fly  You  are  going  to  have  to  reach 
out  to  the  one  and  two  seater  community.  You  are  going  to  have  to  cohabi- 
tant with  the  one  and  two  and  also  the  three  and  four  seaters,  otherwise 
you  are  not  going  to  get  my  support,  you  are  not  going  to  get  the  legisla- 
tive support  in  order  to  make  that  happen.  They  scratched  their  heads  and 
went  back  to  the  drawing  board,  and  they  gathered  their  data  in  the  sur- 
veys. Then  went  out  to  the  membership  and  said,  "Hey,  Representative 
Kenney,  (at  that  time)  said  that  this  is  not  going  to  happen  if  we  are 
trying  to  join  in  and  trying  to  ban  the  three  and  four  seaters  under  that 
common  definition.  It  is  just  not  going  to  work.  We  need  to  go  back  to 
the  drawing  board  and  create  something  that  is  going  to  work."  I  sug- 
gested to  them,  as  being  their  legislator,  that  they  uplift  the  ban,  cohabitate 
with  both  crafts,  so  that  they  could  provide  more  recreation  for  the 
people  who  want  to  recreate  on  that  lake  and  at  the  same  time  prevent 
any  type  of  major  accidents  coming  out  of  these  blind  coves  and  islands. 

SENATOR  GATSAS:  So  are  you  saying  that  they  would  be  in  favor  of 
the  ones  and  twos  coming  back  and  leaving  the  150'  from  shore  to  shore 
in  place  instead  of  the  300'? 

SENATOR  KENNEY:  No.  What  I  am  saying  is  that  it  would  be  300'.  The 
reason  for  that  is  because,  again,  they  want  to  template  the  lake  so  that 
they  don't  come  out  of  these  blind  coves,  which  if  you  have  been  on  that 
lake,  you  will  understand  that  a  jet  ski  can  travel  sixty  feet  per  second, 
and  if  you  are  going  around  out  of  a  cove,  around  an  island,  it  takes  the 
ability  for  that  craft  to  slow  down,  next  thing  you  know,  you  could  be  on 
top  of  someone.  The  personal  watercraft,  I  understand,  can  travel  at 
night.  A  jet  ski  cannot  travel  at  night.  So  although  they  are  similar  in 
nature,  you  really  have  to  go  ahead  and  unify  the  lake  as  far  as  the  two 
crafts  and  how  they  are  operating.  This  seems  like  a  better  way  of  do- 
ing it  and  template  the  lake  and  making  it  more  safe. 

SENATOR  GATSAS:  Then  does  it  make  sense  that  we  are  narrowing  the 
passageway  from  150'  to  300'  and  allowing  more  ski  craft  on  that  lake? 
Wouldn't  that  be  a  bigger  danger? 

SENATOR  KENNEY:  Well  if  you  go  back,  Senator  Gatsas,  what  I  origi- 
nally said  that  is  eventually  what  you  are  going  to  see  in  the  state  of 
New  Hampshire,  it  is  my  belief,  is  you  are  not  going  to  see  any  motor- 
ized activity  on  these  small  lakes.  The  growth  element  that  is  going  on, 
on  these  lakes  right  now,  they  have  over  1,000  craft  on  that  lake  right 
now,  sail  boats,  motor  boats,  personal  water  crafts.  It  is  my  belief  that 
they  are  going  to  have  to  cohabitate  for  a  while  and  if  they  keep  com- 
ing in  and  coming  in,  ultimately  it  will  get  more  restrictive,  but  not  just 
for  Pine  River  Pond,  for  all  the  lakes. 
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SENATOR  GATSAS:  Thank  you. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  Senator  Kenney,  if  my 
recollection  is  correct,  during  the  committee  hearings  there  was  no  re- 
ported loss  of  life  or  real  serious  accidents  on  that  lake  by  anybody.  Is 
that  correct?  Am  I  recalling  that  correctly? 

SENATOR  KENNEY:  There  has  been  loss  of  hfe  on  that  lake,  drownings 
and  things  of  that  nature,  but  no  personal  watercraft  or  ski  craft  colli- 
sions that  have  created  loss  of  life.  But  again,  I  would  say  that  we  are 
trying  to  prevent  that  from  happening.  So  hopefully  an  ounce  of  preven- 
tion is  a  pound  of  cure  when  we  are  looking  at  this  and  we  are  trying  to 
prevent  something  from  happening.  The  association  sees  the  behavior 
and  congestion  of  what  is  going  on  in  that  lake  so  I  trust  their  judge- 
ment TAPE  CHANGE  on  the  lake,  but  I  obviously  have  recreated  on 
that  lake. 

SENATOR  GALLUS:  Then  why  would  we  want  to  put  one  and  two  jet 
skis  back  on  the  lake,  if  you  are  trying  to  eliminate  congestion?  I  am  just 
curious? 

SENATOR  KENNEY:  We  are  trying  to  eliminate  congestion  out  of  the 
coves,  out  of  the  inlets,  out  of  the  blind  spots  around  the  islands.  That 
is  where  we  are  trying  to  prevent  congestion.  We  are  trying  to  allow  both 
crafts  to  cohabitate  in  the  center  part  of  the  body  of  water  so  they  can 
enjoy  the  recreation  activity.  We  think  that  is  a  more  safe  approach  as 
far  as  the  boating  activity  on  the  lake. 

Senator  Barnes  moved  the  question. 

Adopted. 

Question  is  on  the  committee  report  of  inexpedient  to  legislate. 

A  division  vote  was  requested. 

Yeas:  16  -  Nays:  7 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

Senators  Johnson  and  Kenney  are  in  opposition  to  the  motion 
of  inexpedient  to  legislate  on  SB  477. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 
Third  Reading  and  Final  Passage 
CACR  27,  relating  to  elective  franchises.  Providing  that  the  right  to  vote 
in  elections  shall  be  limited  to  citizens  of  the  United  States. 

SB  301-FN,  relative  to  liquor  licenses. 

SB  324-FN-A-L,  relative  to  the  calculation  of  the  commissioner's  warrant 
for  the  statewide  enhanced  education  tax  to  be  raised  by  a  municipality. 

SB  337,  relative  to  the  regulation  of  traps  by  the  fish  and  game  depart- 
ment and  relative  to  the  liability  of  trappers  for  certain  injuries  to  do- 
mestic animals. 
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SB  341-FN,  relative  to  prohibited  methods  of  taking  wildlife  in  certain 
fish  and  game  laws. 

SB  346,  relative  to  prohibiting  the  operation  of  snowmobiles  on  open 
water. 

SB  350,  relative  to  access  by  the  legislative  budget  assistant  to  confi- 
dential information  maintained  by  the  department  of  revenue  admin- 
istration. 

SB  358,  relative  to  incompatibility  of  municipal  offices. 

SB  364,  increasing  the  penalties  for  littering. 

SB  372,  relative  to  the  definition  of  necessary  shelter  for  dogs. 

SB  377,  relative  to  damage  to  land  by  certain  recreational  uses. 

SB  391,  relative  to  bond  votes  in  municipalities  using  chartered  official 
ballot  voting  procedures  and  relative  to  Claremont  school  district  elec- 
tions. 

SB  417,  relative  to  vicious  dog  assaults. 

SB  418,  relative  to  voting  procedures  in  the  Hanover  school  district. 

SB  445,  relative  to  the  regulation  of  dietitians  by  the  board  of  licensed 
dietitians. 

SB  457,  relative  to  animal  population  control. 

SB  466,  relative  to  records  management  services  of  a  municipality. 

SB  496,  relative  to  the  definition  of  snow  traveling  vehicle. 

SB  511-FN,  relative  to  the  penalties  for  rioting. 

ANNOUNCEMENTS 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

INTRODUCTION  OF  SENATE  BILL 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  Senate  Bill  numbered  531,  shall  be  by  this  resolution  read 
a  first  and  second  time  by  the  therein  listed  title  and  referred  to  the 
therein  designated  committee. 

Adopted. 

First  and  Second  Reading  and  Referral 

04-3261 

SB  531,  permitting  the  state  veterans'  advisory  committee  to  adopt 
bylaws.  (Kenney,  Dist  3;  Barnes,  Dist  17;  Boyce,  Dist  4;  Quay,  Coos  2; 
Coughlin,  Hills  45;  Heon,  Straf  67;  Fields,  Hills  58:  Public  Affairs) 
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LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


February  12,  2004 


The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  R  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

One  hundred  ninety  five  years  ago  today,  a  little  boy  was  born  in  Ken- 
tucky. He  only  lived  for  fifty-six  years  and  almost  all  of  those  years 
were  full  of  failure,  anguish  and  disappointment.  His  mother  died  when 
he  was  a  boy.  He  buried  two  of  his  three  children.  His  marriage  was 
painful.  He  suffered  from  depression.  And  through  his  whole  career, 
people  made  fun  of  his  quirks  and  criticized  his  decisions.  But  he  just 
kept  on  being  himself,  and  as  a  result,  he  rescued  and  changed  our 
country  and  our  world.  In  a  time  when  we  think  it's  our  right  to  always 
be  happy,  comfortable,  secure  and  appreciated,  we  need  to  think  about 
the  life  and  the  impact  of  Abraham  Lincoln.  He  once  said,  "if  I  tried  to 
read,  much  less  answer,  all  the  criticism  made  of  me  and  all  the  attacks 
leveled  against  me,  this  office  would  be  closed  for  all  other  business.  I 
do  the  best  I  know  how,  the  very  best  I  can.  I  mean  to  keep  on  doing 
this,  down  to  the  very  end.  If  the  end  brings  me  out  all  right,  then  what 
is  said  against  me  now  will  not  amount  to  anything."  That  is  the  attitude 
that  transforms  good  politicians  into  great  leaders.  Happy  Birthday, 
Mr.  Lincoln.  Let  us  pray: 

Lord  of  greatness  and  simplicity,  give  us  the  power  and  the  desire  to  just 
do  the  very  best  we  can,  and  to  keep  doing  it  down  to  the  very  end.  Amen 
Senator  Green  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 

SENATOR  EATON  (In  the  Chair):  To  give  you  our  weekly  update  on 
John  Byrnes,  he  had  all  of  his  tubes  and  staples  removed  yesterday  and 
is  doing  well.  He  is  back  at  home.  He  walks  20  minutes  twice  a  day  and 
will  be  up  to  30  minutes,  but  he  is  not  pushing  it.  He  was  told  that  he 
could  drive,  but  he  hasn't  done  so  yet.  He  just  wanted  me  to  pass  on  that 
he  misses  everyone  here  and  looks  forward  to  getting  back  as  soon  as 
possible. 

MOTION  TO  VACATE 

Senator  Johnson  moved  to  vacate  HB  516-L,  relative  to  the  standard  of 
review  for  requests  for  excavating  and  dredging  permits,  and  relative  to 
an  appropriation  for  the  expansion  of  the  Port  of  Portsmouth,  from  the 
Committee  on  Environment  to  the  Committee  on  Capital  Budget. 

Adopted. 

HB  516-L  is  vacated  to  the  Committee  on  Capital  Budget. 

COMMITTEE  REPORTS 
SB  345,  exempting  payroll  accounts  from  trustee  process.  Banks  Com- 
mittee. Ought  to  pass,  Vote  4-0.  Senator  Foster  for  the  committee. 
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SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  345 
ought  to  pass. 

This  bill  is  entitled  exempting  payroll  accounts  from  trustee  process,  but 
that  really  doesn't  tell  you  what  the  bill  is  for.  The  bill  will  hopefully  rem- 
edy a  problem  caused  when  companies  file  bankruptcy  under  federal  law. 
When  a  case  is  filed  all  property  that  a  company  owns  becomes  property 
of  the  bankruptcy  estate  and  any  disposition  of  that  property  requires, 
generally  speaking,  court  approval,  including  money  that  might  happen 
to  be  in  a  payroll  account  when  the  bankruptcy  case  is  filed.  Often  what 
this  means  or  can  mean  is  that  when  a  case  is  filed,  people  are  due  their 
pay  check  money  is  in  the  payroll  account  but  the  company  and/or  the 
bank  can't  honor  those  checks.  This  bill  is  intended  to  create,  in  effect,  a 
legislate  finding  that  money  in  a  payroll  account  is  really  property  of  the 
employee  and  is  no  longer  the  property  of  that  company  by  stating  that 
the  property  is  exempt  from  trustee  process.  The  attorney  general  brought 
this  bill  in  and  asked  that  it  be  passed.  The  Banks  Committee  asks  for 
your  support.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  428,  relative  to  protection  of  consumers  from  unfair  lending  prac- 
tices. Banks  Committee.  Ought  to  pass  with  amendment.  Vote  5-0.  Sena- 
tor Flanders  for  the  committee. 

Banks 

February  4,  2004 
2004-0321S 
06/01 

Amendment  to  SB  428 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    establishing  a  committee  to  study  the  protection  of  consumers 
from  unfair  lending  practices. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Committee  Established.  There  is  established  a  committee  to  study 
the  protection  of  consumers  from  unfair  lending  practices. 

2  Membership  and  Compensation. 

I.  The  members  of  the  committee  shall  be  as  follows: 

(a)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 

(b)  Four  members  of  the  house  of  representatives,  appointed  by  the 
speaker  of  the  house. 

II.  Members  of  the  committee  shall  receive  mileage  at  the  legisla- 
tive rate  when  attending  to  the  duties  of  the  committee. 

3  Duties.  The  committee  shall  study  ways  to  protect  consumers  from 
unfair  lending  practices. 

4  Chairperson;  Quorum.  The  senate  member  shall  be  the  chairperson 
of  the  study  committee.  The  first  meeting  of  the  committee  shall  be  called 
by  the  senate  member.  The  first  meeting  of  the  committee  shall  be  held 
within  45  days  of  the  effective  date  of  this  section.  Three  members  of  the 
committee  shall  constitute  a  quorum. 

5  Report.  The  committee  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  senate  president,  the  speaker  of 
the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the  gov- 
ernor, and  the  state  library  on  or  before  November  1,  2004. 

6  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 
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2004-0321S 

AMENDED  ANALYSIS 
This  bill  establishes  a  committee  to  study  ways  to  protect  consumers 
from  unfair  lending  practices. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Committee.  This  bill  came  before  us  and  as  you  all  know,  it  is  a  rather 
lengthy  bill.  It  is  about  eight  or  nine  pages.  It  is  all  really  new  informa- 
tion. A  lot  of  people  testified  and  people  who  testified  for  this  bill  also 
agreed  that  it  was  too  much  to  quick  to  do  today.  The  recommendation 
was  to  go  to  study  committee.  The  sponsor  of  the  bill  was  present  and 
he  agreed  to  go  to  a  study  committee.  I  would  just  like  to  say  that  our 
thoughts  when  we  passed  this  was,  that  we  did  create  14  new  positions 
at  the  Banking  Department  last  year.  One  of  the  reasons  for  passing  all 
this  was  to  look  at  the  payday  loans  and  that  type  of  industry.  We  also 
want  to  review  the  effectiveness  of  actions  to  consider  including  groups 
such  as  rent-to-own  companies.  Nobody  has  talked  about  these  rent-to- 
own  companies.  They  are  becoming  more  and  more  popular.  We  felt  that 
it  should  go  to  study  and  I  am  sure  that  the  prime  sponsor  will  bring 
you  up  to  date  on  his  thoughts.  Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  New  Hampshire  is  one 
of  the  few  states  in  the  nation  that  doesn't  have  usury  laws.  Most  states 
do.  "Usury"  is  an  old  term,  occasionally  used  in  the  Bible.  It  is  defined 
as  "the  lending  of  money  at  exorbitant  interest  rates.  An  unconscionable 
or  exorbitant  rate  or  amount  of  interest."  We  are  also  trying  to  get  a 
predatory  lending,  practices  which  are  defined  as  "lenders  making  un- 
suitable loans  designed  to  exploit  vulnerable,  unsophisticated  borrow- 
ers." Reasonable  interest,  of  course,  is  okay.  We  want  to  encourage  people 
who  have  difficult  credit  to  get  loans  so  that  they  can  meet  some  of  their 
challenges  in  their  lives.  But  predatory  lending  is  not  okay.  Most  lend- 
ers are  responsible  and  are  fair.  New  Hampshire  banks  are  not  the  prob- 
lem. The  problem  is  the  unconventional  lenders.  It  is  in  the  state's  in- 
terest, I  believe,  to  protect  those  most  vulnerable,  who  are  now  often 
most  victimized  by  unfair  lending  practices.  The  goal  of  the  bill  is  to  aid 
those  that  are  least  able  to  afford  the  predatory  practices  of  some  lend- 
ers. This  bill,  as  written,  is  designed  to  balance  the  need  of  creditors  that 
lend  money  to  persons  at  risk  while  affording  the  debt  of  protection  from 
unethical  practices  of  a  minority  of  lenders.  I  just  want  to  make  sure  that 
we  keep  the  focus  on  this  issue,  that  the  study  as  it  goes  ahead,  does  look 
at  the  issues  here  that  are  of  importance,  and  that  we  do  keep  a  focus 
on  it  and  make  sure  that  the  result  of  this  study  do  not  vanish.  That  we 
make  sure  that  we,  as  legislators,  are  protecting  our  constituents  from 
predatory  lending  practices.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  448-FN,  relative  to  consumer  guaranty  contracts.  Banks  Commit- 
tee. Ought  to  pass.  Vote  4-0.  Senator  Foster  for  the  committee. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  448 
ought  to  pass.  Senate  Bill  448  is  a  product  of  a  summer  study  committee 
that  met  numerous  times.  The  committee  was  asked  to  look  into  whether 
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additional  regulation  is  necessary  for  basically  extended  consumer  war- 
ranties. You  go  to  Circuit  City  and  they  say  for  $10  more  we  will  extend 
your  warranty.  We  are  not  talking  here  about  manufacturers  warranties 
but  these  extended  warrants.  They  might  be  on  consumer  goods,  autos, 
homes  and  the  like.  The  committee,  after  meeting,  concluded  yes.  The 
bill  which  was  drafted  closely  with  the  Insurance  Department,  requires 
additional  disclosure  be  given  to  consumers  about  what  is  actually  cov- 
ered. Prohibits  certain  improper  acts.  Allows  the  Insurance  Department 
in  the  appropriate  circumstances  to  order  restitution  to  the  consumer. 
Permits  the  Insurance  Department  to  assess  penalties  for  people  who 
violate  the  laws  and  also  requires  bonding  other  proof  of  financial 
strengths  so  that  when  calls  are  made,  the  money  is  there  to  back 
these  warranties.  Thousands  of  these  contracts,  as  you  all  well  know,  are 
sold  every  day  and  we  believe  that  this  will  provide  greater  consumer 
protection  than  currently  exists  under  the  law.  The  Banks  Committee 
asks  your  support.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  333-FN,  establishing  a  unique  pupil  identification  system.  Education 
Committee.  Ought  to  pass.  Vote  5-0.  Senator  O'Hearn  for  the  committee. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  333 
ought  to  pass.  This  bill  creates  a  statewide  pupil  identification  system 
while  taking  into  consideration  the  privacy  of  students  since  confidenti- 
ality will  still  be  protected.  Principally,  it  will  assist  with  public  report- 
ing and  assessments  but  it  will  also  help  with  implementing  the  No  Child 
Left  Behind  Act,  tracking  high  school  dropouts,  transfers,  test  scores  and 
more.  Last  year,  some  300  students  were  lost  in  the  reporting  system. 
Currently,  one  student  could  be  counted  as  many  as  four  times.  The  iden- 
tification system  will  demonstrate  that  although  a  student  may  fit  into 
three  different  categories,  he  or  she  is  only  to  be  counted  as  one  student. 
This  system  will  prove  to  be  very  valuable  since  it  may  have  many  uses 
and  solve  many  issues  addressing  education.  The  Education  Committee 
asks  for  your  support  for  the  motion  of  ought  to  pass  on  this  important 
piece  of  legislation.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  416,  relative  to  membership  of  the  advisory  committee  on  child  care. 
Education  Committee.  Ought  to  pass,  Vote  4-0.  Senator  Green  for  the 
committee. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  416 
ought  to  pass.  This  bill  merely  updates  the  statutes  pertaining  to  the 
membership  of  the  Advisory  Council  on  Child  Care.  Two  members  of 
the  Advisory  Council,  The  New  Hampshire  Child  Care  Association  and 
The  New  Hampshire  Family  Child  Care  Association,  have  merged  with 
two  other  groups  to  form  Early  Learning  New  Hampshire.  This  bill  up- 
dates the  membership  to  reflect  the  newly  formed  groups.  The  Educa- 
tion Committee  asks  your  support  for  the  motion  of  ought  to  pass. 
Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 
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SB  436-FN-L,  relative  to  the  Claremont  and  Newport  district  courts. 
Energy  and  Economic  Development  Committee.  Ought  to  pass  with 
amendment,  Vote  5-0.  Senator  Odell  for  the  committee. 

Energy  and  Economic  Development 

February  5,  2004 

2004-0339S 

09/01 

Amendment  to  SB  436-FN-LOCAL 
Amend  the  bill  by  replacing  sections  4-6  with  the  following: 

4  City  of  Claremont;  Department  of  Administrative  Services;  Lease 
Agreement  or  Lease-Purchase  Agreement  Authorized  for  Renovation  of 
Building  to  be  Used  as  District  Courthouse. 

I.  The  department  of  administrative  services  and  the  city  of  Claremont 
are  authorized  to  enter  into  a  lease  agreement  or  a  lease-purchase  agree- 
ment for  the  renovation  of  a  building  to  be  used  as  a  district  courthouse 
to  be  located  in  the  city  of  Claremont  in  Sullivan  county.  The  city  of 
Claremont  shall  lease  the  building  to  the  state. 

II.  If  the  city  of  Claremont  and  the  department  of  administrative  ser- 
vices enter  into  a  lease-purchase  agreement,  the  city  shall  issue  bonds 
in  an  amount  necessary  to  pay  the  costs  of  renovation  of  an  existing 
building  to  be  used  as  a  district  courthouse.  The  bonds  shall  be  20-year 
bonds.  The  lease-purchase  agreement  shall  include  a  requirement  that 
the  state  pay  from  the  general  fund  the  annual  amortization  charges, 
meaning  principal  and  interest,  on  the  original  costs  resulting  from  the 
renovation  of  the  building  to  be  used  as  a  district  courthouse.  The  term 
"original  costs",  as  used  in  this  section,  shall  mean  the  entire  cost  of  the 
renovation  of  the  building  to  be  used  as  a  district  courthouse.  When  all 
amortization  charges  have  been  paid  by  the  state,  the  state  shall  be 
deemed  to  have  purchased  the  courthouse. 

5  Contingency. 

I.  Sections  2  and  3  of  this  act  shall  take  effect  on  January  1,  2006; 
provided,  that  the  following  conditions  have  been  met: 

(a)  The  city  of  Claremont  has  developed  a  plan  and  funding  for 
a  building  to  be  renovated  as  a  district  courthouse,  to  be  located  in 
Claremont,  which  has  been  approved  by  the  court  accreditation  com- 
mission and  the  administrative  office  of  the  courts  as  meeting  guide- 
lines for  an  acceptable  district  court  facility. 

(b)  The  state  of  New  Hampshire  and  the  city  of  Claremont  have 
entered  into  a  lease  agreement  or  the  lease  purchase  agreement  autho- 
rized in  section  4  of  this  act. 

II.  If  the  conditions  specified  in  subparagraphs  1(a)  and  (b)  are  not  met 
by  January  1,  2006,  sections  2  and  3  of  this  act  shall  not  take  effect. 

6  Town  of  Newport;  Department  of  Administrative  Services;  Lease 
Agreement  or  Lease-Purchase  Agreement  Authorization  for  Building 
Used  as  District  Courthouse. 

I.  The  department  of  administrative  services  and  the  town  of  New- 
port are  authorized  to  enter  into  a  lease  agreement  or  lease-purchase 
agreement  for  the  building  used  as  the  direct  courthouse  located  in  the 
town  of  Newport  in  Sullivan  county.  The  town  shall  lease  the  building 
to  the  state. 

II.  If  the  town  of  Newport  and  the  department  of  administrative 
services  enter  into  a  lease-purchase  agreement,  the  lease-purchase  agree- 
ment shall  include  a  requirement  that  the  state  pay  from  the  general 
fund  the  amount  of  $750,000  amortized  over  25  years  with  zero  per- 
cent interest,  or  $30,000  per  year. 
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2004-0339S 

AMENDED  ANALYSIS 
This  bill  prevents  the  consolidation  of  the  Claremont  and  Newport  dis- 
trict courts;  provided,  that  certain  conditions  are  met  regarding  a  district 
courthouse  to  be  located  in  the  city  of  Claremont.  The  bill  also  authorizes 
the  department  of  administrative  services  to  enter  into  a  lease  agreement 
or  a  lease-purchase  agreement  with  the  town  of  Newport  regarding  the 
district  courthouse  in  the  town  of  Newport. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  436 
ought  to  pass  with  amendment  as  recommended  by  the  Senate  Commit- 
tee on  Energy  and  Economic  Development.  All  of  us  are  aware  of  the 
current  efforts  to  consolidate  a  number  of  district  courts  throughout  the 
state.  We  are  experiencing  the  same  within  my  home  district,  which  I 
believe  would  be  a  detriment  of  our  judicial  system  in  Sullivan  County. 
Therefore,  this  bill  will  allow  two  separate  district  courts  to  exist  in 
Sullivan  Country,  with  one  in  Claremont  and  one  in  Newport.  This  bill  is 
very  important  to  my  region,  and  especially  to  the  city  of  Claremont  where 
we  find  that  the  burden  of  business  there,  number  of  clientele  coming  in, 
is  increasing  dramatically.  In  the  amount  of  time  that  our  judge  sees  these 
folks  and  their  families,  is  moving  from  six  months  and  three  months  to, 
in  some  cases,  seeing  these  families  once  a  week.  So  it  is  important  that 
we  maintain  the  two  courts.  The  committee  voted  unanimously  that  this 
bill  ought  to  pass  with  amendment,  and  I  ask  the  full  Senate  to  lend  its 
support  to  this  bill.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  488,  establishing  a  committee  to  study  the  effects  of  electric  utility 
restructuring  on  state  dams  and  the  alternatives  for  the  operation  and 
maintenance  of  state-owned  dams.  Energy  and  Economic  Development 
Committee.  Ought  to  pass  with  amendment.  Vote  3-1.  Senator  Odell  for 
the  committee. 

Energy  and  Economic  Development 

February  5,  2004 

2004-0344S 

06/01 

Amendment  to  SB  488 
Amend  the  bill  by  replacing  section  5  with  the  following: 

5  Report.  The  committee  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  senate  president,  the  speaker  of 
the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the  gov- 
ernor, and  the  state  library  on  or  before  December  1,  2004. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  488 
ought  to  pass  with  amendment  as  recommended  by  the  Senate  Commit- 
tee on  Energy  and  Economic  Development.  Recent  developments  have 
caused  a  situation  to  develop  with  the  management  of  our  state  dams 
in  which  the  Dam  Management  Maintenance  Fund  is  expected  to  become 
insolvent  by  fiscal  year  2007.  The  study  committee  established  in  this 
bill,  would  look  at  alternative  funding  sources  capable  of  continuing  the 
state's  commitment  to  maintaining  and  repairing  the  over  200  dams 
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under  its  jurisdiction.  The  committee  voted  3  -  1  that  this  bill  ought  to 
pass  with  amendment  and  I  ask  the  full  Senate  to  follow  suit.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  503-FN-L,  relative  to  bonds  for  construction,  development,  improve- 
ment, and  acquisition  of  broadband  facilities.  Energy  and  Economic  De- 
velopment Committee.  Ought  to  pass  with  amendment.  Vote  5-0.  Sena- 
tor Odell  for  the  committee. 

Energy  and  Economic  Development 

February  5,  2004 

2004-0340S 

08/01 

Amendment  to  SB  503-FN-LOCAL 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  establishing  a  commission  to  study  the  benefit  of  municipali- 
ties using  bonds  for  construction,  development,  improvement, 
and  acquisition  of  broadband  facilities. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Commission  Established.  There  is  established  a  commission  to  study 
the  benefit  of  municipalities  using  bonds  for  construction,  development, 
improvement,  and  acquisition  of  broadband  facilities. 

2  Membership  and  Compensation. 

I.  The  members  of  the  commission  shall  be  as  follows: 

(a)  Two  members  of  the  senate,  appointed  by  the  president  of  the 
senate. 

(b)  Two  members  of  the  house  of  representatives,  appointed  by  the 
speaker  of  the  house  of  representatives. 

(c)  A  representative  from  the  New  Hampshire  ISP  Association,  ap- 
pointed by  the  association. 

(d)  A  representative  from  the  New  Hampshire  Municipal  Associa- 
tion, appointed  by  the  association. 

(e)  A  representative  from  the  New  England  Cable  Television  As- 
sociation, appointed  by  the  association. 

(f)  A  representative  from  the  Telephone  Association  of  New  Hamp- 
shire, appointed  by  the  association. 

(g)  One  attorney  who  serves  as  a  bond  counsel  to  local  government, 
appointed  by  the  New  Hampshire  Bar  Association. 

(h)  A  representative  of  open  video  suppliers,  identified  and  ap- 
pointed by  the  president  of  the  senate. 

II.  Legislative  members  of  the  commission  shall  receive  mileage  at 
the  legislative  rate  when  attending  to  the  duties  of  the  commission. 

3  Duties.  The  commission  shall  study  the  opportunities  provided  to 
municipalities  for  the  development,  deployment,  and  operation  of  mu- 
nicipal funded  broadband  infrastructure.  The  commission  shall  focus  on 
the  demands  from  the  local  residents  and  businesses,  the  options  for 
alternative  providers,  the  competitive  environment  within  the  munici- 
palities and  shall  report  on  the  municipal  provision  of  broadband  infra- 
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structure  and  its  affect  on  the  municipality.  The  specific  effects  to  be 
reported  shall  be  economic  development,  municipal  services  enhance- 
ment, and  the  cost  to  residents  and  businesses. 

4  Chairperson;  Quorum.  The  members  of  the  study  commission  shall 
elect  a  chairperson  from  among  the  members.  The  first  meeting  of  the 
commission  shall  be  called  by  the  first-named  senate  member.  The  first 
meeting  of  the  commission  shall  be  held  within  45  days  of  the  effective 
date  of  this  section.  Four  members  of  the  commission  shall  constitute 
a  quorum. 

5  Report.  The  commission  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  president  of  the  senate,  the  speaker 
of  the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the 
governor,  and  the  state  library  on  or  before  November  1,  2005. 

6  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0340S 

AMENDED  ANALYSIS 
This  bill  establishes  a  commission  to  study  the  use  of  bonds  for  construc- 
tion, development,  improvement,  and  acquisition  of  broadband  facilities. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  503 
ought  to  pass  with  amendment  as  recommended  by  the  Senate  Commit- 
tee on  Energy  and  Economic  Development.  The  committee  heard  ample 
testimony  from  supporters  of  this  bill  that  it  would  be  in  the  best  inter- 
est of  both  local  communities  and  the  state  for  municipalities  to  autho- 
rize the  distribution  of  bonds  in  the  development  and  maintenance  of 
broadband  facilities.  The  use  of  bonds  for  development  would  provide  a 
tremendous  benefit  to  those  of  us  who  live  in  the  more  rural  areas  of  the 
state  and  therefore  are  less  accessible  to  private  industry.  Due  to  the 
potential  complexities  of  this  bill,  the  committee  decided  to  create  a  com- 
mission that  can  fully  analyze  the  short  term  and  long  term  effects  such 
a  bold  policy  could  have.  The  committee  voted  unanimously  for  the  cre- 
ation of  this  commission,  and  I  ask  the  Senate  to  do  the  same.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  321,  relative  to  the  certification  of  pharmacy  technicians  by  the  board 
of  pharmacy.  Executive  Departments  and  Administration  Committee. 
Inexpedient  to  legislate,  Vote  4-0.  Senator  Estabrook  for  the  committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  On  behalf  of  the 
Executive  Departments  and  Administration  Committee,  I  move  inex- 
pedient to  legislate  on  Senate  Bill  321,  which  would  require  pharmacy 
assistants  in  New  Hampshire  to  be  certified.  Although  the  concept  was 
praised  by  the  pharmacists,  the  bill  as  drafted  creates  serious  problems 
for  the  industry  and  would  put  many  people  out  of  work.  The  commit- 
tee would  prefer  to  allow  the  pharmacists  to  come  forward  at  another 
time  with  appropriate  language  and  unanimously  recommends  inex- 
pedient to  legislate  on  Senate  Bill  321.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 
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SB  393,  establishing  a  commission  to  study  the  appointment  of  a  drug 
czar  as  a  means  of  curtailing  illegal  drug  use  in  the  state.  Executive 
Departments  and  Administration  Committee.  Inexpedient  to  legislate, 
Vote  4-0.  Senator  Prescott  for  the  committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  The  committee  does 
move  inexpedient  to  legislate  but  they  do  realize  that  Senator  Martel  has 
brought  forward  a  very  important  subject.  The  bill  recognizes  the  impor- 
tance that  this  issue  needs  to  be  brought  to  light  and  thanks  the  Sena- 
tor for  having  the  Governor  bring  it  to  his  speech  on  the  State  of  the 
Union.  The  State  of  the  State  Address.  I  would  like  to  urge  the  rest  of 
the  Senate  to  vote  inexpedient  to  legislate  and  thank  Senator  Martel  for 
bringing  it  forward  to  move  that  debate  along  and  the  Governor  to  sup- 
port it.  Thank  you  very  much,  Mr.  President. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  Thank  you 
very  much.  Senator  Prescott,  for  those  kind  words.  It  is  with  some  little 
disappointment  that  I  am  going  to  agree  with  the  committee's  decision 
to  move  inexpedient  to  legislate  on  this  bill.  I  did  bring  this  bill  forward 
and  I  am  very,  very  proud  to  say  that  the  Governor  took  my  bill  and  was 
able  to  take  a  lead  in  not  only  asking  for  one  drug  czar  as  I  did,  but  he 
wants  three  drug  czars,  which  is  three  for  the  price  of  one.  So  I  appre- 
ciate him  doing  that.  I  want  to  wish  him  good  luck  and  I  thank  you  very 
much.  I  thank  the  committee  for  its  vote.  Thank  you  for  giving  me  the 
time  to  speak  on  it. 

SENATOR  EATON  (In  the  Chair):  Senator  Martel,  thank  you  and  thank 
you  for  your  efforts  with  the  bill. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  435-FN,  relative  to  accessible  housing  for  persons  of  all  abilities. 
Executive  Departments  and  Administration  Committee.  Inexpedient  to 
legislate.  Vote  3-1.  Senator  Kenney  for  the  committee. 

MOTION  TO  TABLE 

Senator  Kenney  moved  to  have  SB  435-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  435-FN,  relative  to  accessible  housing  for  persons  of  all  abilities. 

SB  493,  repealing  examination  standards  for  certified  public  accoun- 
tants. Executive  Departments  and  Administration  Committee.  Ought  to 
pass  with  amendment.  Vote  3-0.  Senator  Prescott  for  the  committee. 

Senate  Executive  Departments  and  Administration 

February  5,  2004 

2004-0348S 

08/10 

Amendment  to  SB  493 
Amend  the  bill  by  replacing  section  3  with  the  following: 
3  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  PRESCOTT:  Thank  you  very  much,  Mr.  President.  I  move 
ought  to  pass  with  amendment  on  Senate  Bill  493,  which  allows  the 
Board  of  Accountancy  to  administer  the  C PA  exam  in  a  computerized 
fashion.  Not  only  will  the  computerized  exam  streamline  the  exam  pro- 
cess but  without  the  bill,  the  state  treasury  stands  to  lose  revenues 
from  those  exam  applicants  who  go  outside  the  state  to  take  the  test. 
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The  committee  amended  the  bill  to  make  the  legislation  effective  upon 
passage  so  that  the  board  may  implement  the  new  system  in  time  for 
spring  testing  and  unanimously  recommends  ought  to  pass  with  amend- 
ment. Thank  you  very  much,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  329-FN,  relative  to  the  recovery  by  the  retirement  system  of  the 
overpayment  of  benefit  amounts.  Finance  Committee.  Ought  to  pass, 
Vote  6-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
329  ought  to  pass.  This  bill  will  allow  the  Board  of  Trustees  of  the  New 
Hampshire  Retirement  System  to  recover  any  benefits  deemed  not  pay- 
able as  a  result  of  a  death  of  any  retiree  or  beneficiary.  This  bill  will  have 
a  positive  fiscal  impact  on  the  system  since  it  will  allow  them  recover 
overpayments  made  from  the  system.  Please  join  the  Finance  Commit- 
tee in  voting  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  330-FN,  relative  to  creditable  service  of  retirement  system  members 
reemployed  after  qualifying  military  service.  Finance  Committee.  Ought 
to  pass,  Vote  6-0.  Senator  Below  for  the  committee. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  Senate  Bill  330 
ought  to  pass.  Last  year  the  legislature  passed  a  law  that  allowed  mem- 
bers of  the  retirement  system,  who  left  state  employment  for  military 
service  and  were  subsequently  reemployed  by  the  state,  to  buy  back 
part  of  their  retirement  time.  This  particular  bill  had  a  small  techni- 
cal deviation  from  federal  law  concerning  the  amount  of  time  a  former 
military  person  has  to  opt  in  to  repurchasing  at  his  or  her  retirement. 
This  bill  would  alleviate  that  difference  and  synchronize  New  Hampshire's 
law  with  federal  guidelines.  According  to  the  New  Hampshire  retire- 
ment system  this  bill  will  have  no  fiscal  impact  on  the  system.  Please 
join  the  Finance  Committee  by  voting  this  bill  ought  to  pass.  Thank 
you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  339-FN,  relative  to  the  involuntary  commitment  of  certain  persons 
found  not  competent  to  stand  trial  for  certain  criminal  offenses.  Fi- 
nance Committee.  Ought  to  pass.  Vote  5-1.  Senator  D'Allesandro  for  the 
committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  Senate 
Bill  339  ought  to  pass.  This  bill  clarifies  the  petition  hearing  for  involun- 
tary commitments.  Currently,  an  evaluation  is  done  to  determine  whether 
the  accused  is  competent  to  be  in  the  courtroom.  If  so,  then  the  case  is 
committed  through  the  Health  and  Human  Services  delivery  system  and 
a  petition  is  filed  in  the  district  court.  At  this  point,  another  evaluation 
is  done  to  determine  whether  the  accused  is  a  danger  to  others.  If  they 
are  deemed  not  a  danger  to  others  and  are  determined  to  not  be  compe- 
tent to  stand  trial,  then  the  case  just  goes  away.  This  legislation  proposes 
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to  eliminate  the  second  evaluation  in  order  to  get  the  case  before  a  judge 
where  the  court  can  make  the  determination.  Please  join  the  Finance 
Committee  by  voting  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  First  of  all,  I  would 
like  to  say  that  I  understand  the  concerns  of  the  prime  sponsor  which 
led  to  the  introduction  of  this  legislation.  I  apologize  that  I  am  having 
to  give  my  comments  on  the  floor  rather  than  in  committee.  I  did  not 
know  about  the  existence  of  this  bill  before  it  reached  the  floor.  But  I  now 
know  that  there  are  also  concerns  within  the  disabilities  community 
around  the  issues  that  disturb  me.  I  am  familiar  with  the  issues  around 
171-B  from  a  case  that  occurred  with  one  of  my  constituents  and  her 
mentally  retarded  son  who  went  through  the  criminal  justice  system.  So 
from  that  experience,  I  have  some  remaining  concerns  that  this  bill  re- 
moves this  state's  obligation  to  prove  dangerousness  prior  to  commit- 
ment. Are  we  singling  out  persons  with  mental  retardation  with  less 
than  equal  protection  when  their  propensity  to  please  and  the  lack  of 
services  to  prevent  criminal  situations  from  developing,  should  lead  to 
greater  considerations?  These  are  the  kinds  of  issues  that  I  hope  as  this 
bill  moves  forward  to  the  House,  I  will  be  able  to  discuss  with  the  com- 
mittee there  and  the  disabilities  committee  will  have  that  opportunity 
then  too.  So  I  do  support  moving  this  forward  but  I  do  want  to  point  out 
that  I  think  there  are  still  things  that  we  need  to  reconsider  about  it. 
Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  351 -FN,  relative  to  concurrent  enrollment  at  regional  vocational  edu- 
cation centers.  Finance  Committee.  Ought  to  pass.  Vote  6-0.  Senator  Odell 
for  the  committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  351 
ought  to  pass.  This  bill  clarifies  the  statute  for  students  who  are  concur- 
rently enrolled  in  their  regular  high  school  as  well  as  at  a  regional  voca- 
tional education  center.  This  legislation  will  have  a  minimal  fiscal  im- 
pact because  there  are  only  a  small  number  of  students  who  are  enrolled 
in  this  program.  Please  join  the  Finance  Committee  by  voting  this  bill 
ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  352-FN-L,  relative  to  computing  school  building  aid  grant  amounts. 
Finance  Committee.  Ought  to  pass.  Vote  6-0.  Senator  Gatsas  for  the 
committee. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  move  Senate  Bill  352 
ought  to  pass.  According  to  the  Department  of  Education,  this  bill  would 
decrease  general  fund  expenditures.  So  please  join  the  Finance  Commit- 
tee by  voting  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  338-FN,  relative  to  the  purchase  of  prior  service  credit  by  certain 
political  subdivision  employee  members.  Insurance  Committee.  Ought 
to  pass,  Vote  5-0.  Senator  Roberge  for  the  committee. 
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SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  338  ought  to  pass  as  recommended  by  the  Senate  Insurance  Com- 
mittee. This  committee  heard  testimony  from  multiple  municipal  em- 
ployees, who  described  situations  none  of  us  would  like  to  experience. 
They  have  been  trapped  in  a  system  that  is  depriving  them  of  sorely 
needed  retirement  funds.  When  their  respective  towns  opted  to  join  the 
New  Hampshire  Retirement  System,  these  employees  were  not  allowed 
to  buy  their  time  invested  in  the  previous  municipal  retirement  fund  and 
put  it  into  the  New  Hampshire  Retirement  System.  Many  of  these  em- 
ployees have  a  significant  amount  of  time  accrued  in  their  municipal 
retirement,  which  means  the  inability  to  buy  this  time  back  is  having  a 
very  negative  affect  on  their  retirement  options.  The  committee  believes 
this  should  be  resolved  in  the  employee's  favor,  and  voted  unanimously 
that  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  366-FN,  relative  to  the  Interstate  Insurance  Product  Compact.  In- 
surance Committee.  Ought  to  pass  with  amendment.  Vote  5-0.  Senator 
Flanders  for  the  committee. 

Insurance 
February  3,  2004 
2004-0309S 
01/09 

Amendment  to  SB  366-FN 
Amend  the  bill  by  inserting  the  following  before  section  1  and  renum- 
bering the  original  sections  1  and  2  to  read  as  2  and  3,  respectively: 

1  Preamble.  Interstate  Insurance  Product  Regulation  Compact.  Pur- 
suant to  the  terms  and  conditions  of  this  act,  the  state  of  New  Hamp- 
shire seeks  to  join  with  other  states  and  establish  the  Interstate  Insur- 
ance Product  Regulation  Compact,  and  thus  become  a  member  of  the 
Interstate  Insurance  Product  Regulation  Commission.  The  commissioner 
of  the  department  of  insurance  is  hereby  designated  to  serve  as  the  rep- 
resentative of  this  state  to  the  commission. 

Amend  RSA  408-C:17  as  inserted  by  section  2  of  the  bill  by  deleting  it. 

Amend  RSA  408-C:3  as  inserted  by  section  2  of  the  bill  by  replacing  it 
with  the  following: 
408-C:3  Commission  Established  and  Venue. 

I.  The  compacting  states  hereby  create  and  establish  a  joint  public 
agency  known  as  the  "Interstate  Insurance  Product  Regulation  Commis- 
sion." Pursuant  to  RSA  408-C:4,  the  commission  shall  have  the  power  to 
develop  uniform  standards  for  product  lines,  receive  and  provide  prompt 
review  of  products  filed  therewith,  and  give  approval  to  those  product 
filings  satisfying  applicable  uniform  standards;  provided,  it  is  not  intended 
for  the  commission  to  be  the  exclusive  entity  for  receipt  and  review  of 
insurance  product  filings.  Nothing  in  this  chapter  shall  prohibit  any  in- 
surer from  filing  its  product  in  any  state  wherein  the  insurer  is  licensed 
to  conduct  the  business  of  insurance;  and  any  such  filing  shall  be  subject 
to  the  laws  of  the  state  where  filed. 

II.  The  commission  is  a  body  corporate  and  politic,  and  an  instru- 
mentality of  the  compacting  states. 

III.  The  commission  is  solely  responsible  for  its  liabilities  except  as 
otherwise  specifically  provided  in  this  compact. 
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IV.  Venue  is  proper  and  judicial  proceedings  by  or  against  the  com- 
mission shall  be  brought  solely  and  exclusively  in  a  court  of  competent 
jurisdiction  where  the  principal  office  of  the  commission  is  located. 

Amend  RSA  408-C:5,  11(b)(2)  as  inserted  by  section  2  of  the  bill  by  re- 
placing it  with  the  following: 

(2)  Establishing  and  overseeing  an  organizational  structure  within, 
and  appropriate  procedures  for,  the  commission  to  provide  for  the  cre- 
ation of  uniform  standards  and  other  rules,  receipt  and  review  of  prod- 
uct filings,  administrative  and  technical  support  functions,  and  the  re- 
view of  decisions  regarding  the  disapproval  of  a  product  filing,  and  the 
review  of  elections  made  by  a  compacting  state  to  opt  out  of  a  uniform 
standard;  provided,  that  a  uniform  standard  shall  not  be  submitted  to 
the  compacting  states  for  adoption  unless  approved  by  2/3  of  the  mem- 
bers of  the  management  committee; 

Amend  RSA408-C:11,  I  as  inserted  by  section  2  of  the  bill  by  replacing 
it  with  the  following: 

I.  Not  later  than  30  days  after  the  commission  has  given  notice  of  a 
disapproved  product  or  advertisement  filed  with  the  commission,  the 
insurer  or  third  party  filer  whose  filing  was  disapproved  may  appeal  the 
determination  to  a  review  panel  appointed  by  the  commission.  The  com- 
mission shall  promulgate  rules  to  establish  procedures  for  appointing 
such  review  panels  and  provide  for  notice  and  hearing.  An  allegation  that 
the  commission,  in  disapproving  a  product  or  advertisement  filed  with 
the  commission,  acted  arbitrarily,  capriciously,  or  in  a  manner  that  is  an 
abuse  of  discretion  or  otherwise  not  in  accordance  with  the  law,  is  sub- 
ject to  judicial  review  in  accordance  with  RSA408-C:3,  IV. 

Amend  RSA  408-C:16,  1(b)(1)  as  inserted  by  section  2  of  the  bill  by  re- 
placing it  with  the  following: 

(1)  The  access  of  any  person  to  state  courts; 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Presently,  each  state 
commissioner  regulates  what  policies  and  what  coverage  will  be  issued 
in  each  state.  Over  the  years  and  even  before  my  retirement  from  the 
industry,  the  federal  government  has  tried  to  get  in  to  have  a  unified 
type  of  policy  for  the  country.  Most  people  do  not  think  that  this  is  proper, 
that  this  is  the  right  way  to  go,  because  there  is  so  much  difference,  for 
example,  between  New  Hampshire  and  California.  In  effect  to  fight  back 
the  federal  government,  the  states  have  gotten  together  and  have  agreed 
that  they  should  have  an  interstate  pact,  which  will  be  the  commission- 
ers. These  will  be  the  people  who  decide  what  type  of  coverage  should 
be  covered  in  an  area.  The  companies  like  this  because  they  will  not  have 
to  write  as  many  policies.  We  feel  that  it  is  legislation  that  will  satisfy 
the  federal  government.  They  will  stay  within  their  bounds.  Presently 
there  are  19  states  and  what  this  bill  basically  does  is,  it  gives  permis- 
sion to  our  Insurance  Department  to  join  this  pact.  Thank  you  very  much, 
Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senate  Bill  366  has  an 
"FN"  on  it  and  I  don't,  on  my  copy,  have  a  fiscal  note.  Do  you  have  one 
on  yours? 

SENATOR  FLANDERS:  It  is  not  going  to  Finance. 

SENATOR  BARNES:  There  is  no  fiscal  note  attached  to  the  bill?  There 
is  no  fiscal  note,  that  is  an  error? 
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SENATOR  FLANDERS:  Insurance  is  self  funding.  There  will  be  no  gen- 
eral fund  money  involved  in  this. 

SENATOR  BARNES:  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  499,  making  a  change  to  the  electrician  licensing  exemption.  Execu- 
tive Departments  and  Administration  Committee.  Ought  to  pass  with 
amendment,  Vote  5-0.  Senator  Kenney  for  the  committee. 

Senate  Executive  Departments  and  Administration 

February  5,  2004 

2004-0347S 

08/01 

Amendment  to  SB  499 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Electrician  Licensing;  Exemption.  Amend  RSA  319-C:15,  II  to  read 
as  follows: 

II.  Nothing  in  this  chapter  shall  prevent  a  [person]  homeowner  from 
making  electrical  installations  in  or  about  a  single  family  residence 
owned  and  occupied  by  him  or  her  or  to  be  occupied  by  him  or  her  as 
his  or  her  bona  fide  personal  abode. 

2004-0347S 

AMENDED  ANALYSIS 
This  bill  restricts  a  homeowner  to  electrical  work  without  a  license  to 
"in  or  about"  his  or  her  home. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  Senate  Bill  499.  The  bill  as  amended  clarifies  the  type 
of  electrical  work  homeowners  may  perform  on  their  property.  Current  law 
implies  that  anyone,  regardless  of  whether  they  own  the  home  or  not,  may 
perform  electrical  work.  Current  law  also  restricts  that  work  to  the  inside 
of  the  home.  Senate  Bill  499  as  amended,  allows  work  to  be  done  on  or 
about  the  home  and  the  committee  amended  the  bill  to  clarify  that  only 
the  homeowner  may  perform  such  work.  The  committee  unanimously 
recommends  Senate  Bill  499  ought  to  pass  with  amendment.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Senator  D'Allesandro  offered  a  floor  amendment. 

Sen.  D'Allesandro,  Dist  20 
February  12,  2004 
2004-0440S 
08/01 

Floor  Amendment  to  SB  499 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    making  a  change  to  the  electrician  licensing  exemption,  and 
increasing  the  number  of  members  on  the  electrician's  board. 

Amend  the  bill  by  inserting  after  section  1  the  following  and  renumber- 
ing the  original  section  2  to  read  as  3: 
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2  Electricians'  Board;  Membership.  Amend  RSA  319-C:4,  I  to  read  as 
follows: 

I.  There  shall  be  an  electricians'  board  consisting  of  [B]  7  members, 
including  2  master  electricians,  one  journeyman  electrician,  one  mem- 
ber of  the  International  Brotherhood  of  Electrical  Workers,  one 
member  of  the  National  Electrical  Contractors  Association,  and 
2  public  members,  each  to  be  appointed  by  the  governor,  with  the  ap- 
proval of  the  council,  to  a  term  of  5  years.  No  member  of  the  board  shall 
be  appointed  to  more  than  2  terms.  The  state  fire  marshal  or  his  desig- 
nee shall  be  an  ex  officio  member  of  the  board,  but  shall  not  vote  in  board 
determinations. 

2004-0440S 

AMENDED  ANALYSIS 
This  bill  restricts  a  homeowner  to  electrical  work  without  a  license  to 
"in  or  about"  his  or  her  home. 
This  bill  also  increases  the  membership  of  the  electricians'  board  from 

5  to  7. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  offer  a  floor 
amendment  and  ask  that  it  be  passed  out.  This  amendment  increases 
the  electrician's  board  from  five  members  to  seven  members.  It  says  that 
of  the  two  new  members,  one  be  a  member  of  the  International  Broth- 
erhood of  Electrical  Workers  and  one  member  of  the  National  Electri- 
cal Contractors  Association.  The  rest  of  it  keeps  everything  in  sync  with 
where  it  is  right  now.  It  talks  about  the  fact  that  the  two  public  mem- 
bers, each  appointed  by  the  Governor,  with  the  approval  of  the  council, 
to  a  term  of  five  years.  No  member  of  the  board  shall  be  appointed  for 
more  than  two  terms.  The  state  Fire  Marshall  or  his  designee  shall  be 
an  ex  officio  member  of  the  board  but  shall  not  vote  in  board  determi- 
nation. So  in  essence,  this  amendment  increases  the  board  from  five  to 
seven,  takes  an  IBEW  person  and  a  member  of  the  National  Electrical 
Contractors  Association  and  makes  them  members  of  the  board.  Thank 
you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
amendment.  It  is  obviously  the  first  time  that  I  have  seen  it.  But  I  have 
a  problem  when  we  discriminate  against  electricians  by  saying  that  we 
are  going  to  have  a  member,  who  is  a  member  of  the  union,  and  that  is 
the  only  qualification  that  we  put  on  there.  I  don't  have  a  problem  with 
expanding  it  but  not  every  electrician  is  a  member  of  the  Electrical  Con- 
tractors Association.  You  don't  have  to  be  an  electrical  contractor  to  have 
some  interest  in  the  system.  But  to  designate  unions  as  the  sole  reason 
why  you  are  putting  somebody  on  a  board,  in  my  opinion,  is  wrong  and 
discriminates  against  anyone  else  who  may  be  interested,  and  is  not  a 
member  of  the  International  Brotherhood  of  Electrical  Workers.  Thank 
you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Senator  Clegg, 
I  understand  your  concern,  but  remember  that  two  master  electricians 
would  be  on  the  board,  and  one  journeyman  electrician  would  be  on  the 
board.  Only  one  member  of  the  IBEW  As  we  have  an  apprentice  program 
to  put  people  through  to  become  electrical  workers  and  whereas  IBEW 
is  the  largest  union  in  the  state  representing  electrical  workers,  it  just 
seems  to  me  a  question  of  fairness.  We  appreciate  the  fact  that  IBEW 
is  a  constructive  union.  As  a  matter  of  fact,  my  wife  was  a  member  of 
IBEW.  Now  this  would  allow  a  woman  who  is  a  member  of  IBEW  or  any 
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person  to  serve  on  that  board.  I  think  that  it  adds  some  breath  to  the 
board,  it  adds  some  scope  to  the  board,  and  it  doesn't  take  the  board  and 
in  any  way  tilt  it  one  way  or  the  other. 

SENATOR  CLEGG:  Is  that  a  question  to  me.  Senator? 

SENATOR  D'ALLESANDRO:  Do  you  beheve  that,  Senator  Clegg? 

SENATOR  CLEGG:  No,  Senator,  I  don't.  I  will  explain  why.  Because  I 
believe  that  any  woman  electrician  is  eligible  to  sit  on  that  board.  Again, 
I  don't  believe  that  only  the  union  has  an  apprenticeship  program.  I 
believe  that  the  apprenticeship  program  for  electricians  is  a  statewide 
program  and  it  goes  to  union,  nonunion,  it  doesn't  matter.  You  can't  get 
to  be  an  electrician  unless  you  go  through  the  apprenticeship  system. 
Again,  singling  out  one  particular  union  to  have  special  consideration 
is,  in  my  opinion,  discrimination. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  D'Allesandro 
is  it  possible  also  that  many  of  the  board  members  that  have  the  two 
master  electricians  or  journeyman  can  also  be  members  as  the  bill  is 
right  now?  Couldn't  they  be  members  of  that  union? 

SENATOR  D'ALLESANDRO:  They  could  be,  I  am  sure.  They  could  be  a 
member  of  the  union,  but  it  doesn't  specifically  say  that  they  have  to  be. 

SENATOR  SAPARETO:  Thanks. 

SENATOR  FLANDERS:  Senator  D'Allesandro,  can  you  please  answer 
why  is  this  necessary?  I  am  prime  sponsor  of  the  bill  and  I  have  spoke 
to  an  awful  lot  of  the  electricians  at  the  time  and  I  never  heard  this 
before.  What  prompted  this,  if  I  may  ask? 

SENATOR  D'ALLESANDRO:  It  was  a  request  by  a  constituent  of  mine. 
Actually,  because  IBEW  is  located  in  Manchester,  we  have  a  number  of 
my  constituents  who  are,  as  I  said,  IBEW  members.  That  was  the  ra- 
tional for  the  proposal  of  the  amendment. 

SENATOR  FLANDERS:  Thank  you. 

SENATOR  D'ALLESANDRO:  You're  welcome. 

Floor  amendment  failed. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  479,  commemorating  the  anniversary  of  the  founding  of  the  United 
States  Marine  Corps.  Internal  Affairs  Committee.  Ought  to  pass.  Vote 
5-0.  Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill  479 
ought  to  pass.  Currently  the  Marine  Corps  flag  flies  over  the  State  House 
on  November  10  which  commemorates  the  anniversary  of  the  founding 
of  the  corps.  The  United  States  Army,  Air  Force,  Coast  Guard  and  Navy, 
have  their  specific  anniversary  observed  as  well.  The  reason  for  this  piece 
of  legislation  is  that  the  Marine  Corps'  anniversary  on  November  10  was 
never  officially  put  into  statute.  As  you  know  a  House  Resolution  about 
four  or  five  years  ago,  it  was  brought  in  as  a  resolution  and  was  never 
again  officially  put  into  statute.  So  please  join  the  Internal  Affairs  by 
voting  this  bill  ought  to  pass. 
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SENATOR  BOYCE:  Senator  Kenney,  I  am  hoping  that  your  intention  of 
doing  this  is  not  to,  in  any  way,  imply  that  Marines  are  only  the  same 
as  everyone  else? 

SENATOR  KENNEY:  No.  TAPE  CHANGE  The  history  and  traditions 
of  the  Marine  Corps  are  well  documented,  first  to  fight,  first  to  pick  up 
after  the  Army.  Right,  Senator  Barnes?  By  no  means  are  we  trying  to 
be  coequal.  We  know  where  we  stand  in  history.  Thank  you. 

SENATOR  BOYCE:  My  son  will  be  glad  to  hear  that. 

SENATOR  EATON  (In  the  Chair):  Senators,  we  don't  want  to  start  a  war 
here  either. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  EATON  (In  the  Chair):  As  you  know,  Monday's  memo  Sen- 
ate Bill  523-FN  was  sent  with  the  committee  report  that  was  wrong.  The 
recommendation  voted  by  the  committee  was  actually  inexpedient  to 
legislate.  So  without  objection,  the  Clerk  will  read  the  bill  with  the  cor- 
rect recommendation  and  the  motion  will  be  made  to  consider  inexpe- 
dient to  legislate  on  this  bill. 

SB  523-FN,  prohibiting  the  use  of  government  property  for  election- 
eering. Internal  Affairs  Committee.  Inexpedient  to  legislate.  Vote  2-0. 
Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  523 
be  inexpedient  to  legislate.  This  bill's  intent  is  to  charge  an  individual 
with  a  misdemeanor  if  they  use  government  property  for  election  pur- 
poses. Unfortunately,  the  committee  felt  that  this  bill  was  way  to  broad 
and  could  charge  a  candidate  running  for  an  elected  office,  such  as  school 
board,  with  a  misdemeanor.  For  instance,  just  recently  in  a  school  meet- 
ing in  my  town,  there  was  posted  on  the  windows,  when  we  got  to  the 
school  deliberative  session,  a  message  that  said  in  big  letters,  "Help  come 
and  protect  our  school's  budget.  Vote  for  the  budget."  It  was  promoting 
the  budget,  which  is  an  election  item.  It  is  technically  electioneering  to 
have  attached  that  to  the  windows.  We  are  not  exactly  sure  who  printed 
it,  but  the  suspicion  is  that  it  might  have  been  done  by  someone  at  the 
school  since  it  was  posted  all  over  the  school.  So  that  is  using  govern- 
ment property,  even  just  attaching  it  to  windows  might  qualify  under 
this  but  certainly  if  it  was  printed  from  a  school  computer,  on  school 
paper,  or  copied  on  a  school  copier,  even  using  the  scotch  tape  that  was 
used  to  tape  it  up.  All  of  those  things  could  have  been  under  this  and 
would  have  been  a  misdemeanor.  I  think  that  it  is  wrong  for  someone 
to  have  done  that  if  it  was  a  school  employee  having  done  that,  that  is 
wrong  to  do  that,  but  I  don't  think  that  it  rises  to  misdemeanor  if  that 
is  what  this  bill  would  have  done.  I  ask  you  to  join  the  Internal  Affairs 
Committee  in  voting  inexpedient  to  legislate. 

SENATOR  LARSEN:  Senator  Boyce,  you  and  I  sit  on  the  Internal  Af- 
fairs Committee  and  as  I  look  at  the  hearing  report,  and  as  I  recall,  I 
had  asked  that  the  committee  would  allow  me  time  to  tighten  the  lan- 
guage in  the  legislation,  and  in  fact,  it  is  in  our  hearing  report.  I  was 
surprised  to  hear  that  because  I  have  frequently  have  conflicts  between 
Public  Affairs  and  Internal  Affairs,  which  go  at  the  same  time  and  the 
same  hours,  I  was  surprised  to  hear  that  this  bill  was  execed  without 
any  notice  to  me  to  come  over  and  perhaps  bring  any  amendrnents  that 
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I  had  ready.  What  prompted  your  committee,  on  a  2-0  vote  to  vote  this 
inexpedient  to  legislate  when  you  knew  that  I  had  some  language  ready 
or  had  asked  to  prepare  that? 

SENATOR  BOYCE:  Well,  we  were  under  the  constraints  of  the  calen- 
dar and  it  was  necessary  to  get  the  FN  bills  out  of  committee.  Those  of 
us  that  were  at  the  meeting  that  day,  took  action  on  the  bill. 

SENATOR  LARSEN:  And  do  you  not  believe  that  it  would  be,  in  fact, 
important  to  tighten  language  relating  to  using  government  equipment 
for  electioneering  such  as  I  had  suggested  at  the  committee? 

SENATOR  BOYCE:  Maybe,  but  I  didn't  feel  that  it  was  a  pressing  need 
at  this  time. 

SENATOR  LARSEN:  I  think  that  both  Senator  Flanders  and  you  and  I, 

had  discussions  in  committee  that  this  was  an  issue  which  many  of  us  had 
seen  things  occurring  in  state,  that  could  be  controlled  if  there  was  some 
language  that  prohibited  electioneering  on  government  property.  Thank 
you.  I  would  like  permission  to  speak  to  the  bill.  I  understand  that  there 
was  a  misprint  and  that  Senate  Bill  523  was  recommended  as  inexpedi- 
ent to  legislate  on  a  2-0  vote.  I  do  have  a  floor  amendment,  which  if  I  have 
the  willingness  of  the  Senate,  to  hear  this  floor  amendment,  I  think  that 
we  could  bring  about  some  positive  changes  for  our  laws  that  relate  to  the 
use  of  government  equipment  for  electioneering.  The  floor  amendment 
that  I  have,  if  we  vote  down  the  inexpedient  to  legislate  motion,  would  say 
that  "no  person  shall  use  any  government  equipment,  including  but  not 
limited  to  telephones,  fax  machines,  vehicles  and  computers  for  election- 
eering. For  purposes  of  this  section,  electioneering  means  to  act  in  any- 
way specifically  designed  to  influence  the  donations  or  vote  of  a  voter  on 
any  question  or  office.  This  section  shall  not  apply  to  insubstantial  or 
incidental  use  of  government  equipment,  otherwise  provided  such  as  heat 
and  lighting.  Any  person  who  violates  this  section  would  be  guilty  of  a 
misdemeanor."  I  think  that  any  of  us  listening  to  that,  and  I  could  hand 
this  out  to  you  if  procedurally  I  could  get  it  to  you,  but  since  I  can't,  I  am 
reading  it  to  you  with  the  knowledge  that  you  could,  in  fact,  vote  down 
inexpedient  to  legislate  and  look  at  this  language.  I  think  that  anyone 
listening  to  this  suggestion  would  agree.  I  think  all  of  us,  hopefully,  ob- 
serve this  kind  of  respect  for  the  public  property  that  we  do  not  use  phones 
or  faxes,  vehicles  or  computers  for  electioneering.  The  fact  that  we  are 
saying  "no  person",  would  include  a  person  who  stops  in  our  office,  a  per- 
son who  is  a  public  employee,  a  person  who  is  an  elected  official.  It  is  broad 
enough  to  encompass  all  of  those  whom  we  believe  should  not  be  using 
government  property  for  their  own  political  interests.  The  floor  amend- 
ment also  speaks  to  electioneering  being  a  way  to  influence  donations  from 
a  voter  or  to  seek  office.  I  think  these  are  important  issues  which,  in  fact, 
we  know  our  current  laws  do  not  cover.  I  think  this  is  precisely  enough 
written.  Unfortunately,  we  weren't  able  to  cover  this  in  the  Internal  Af- 
fairs Committee  but  it  is  one  in  which  I  would  ask  the  Senate  to  look  at 
as  a  floor  amendment  and  to  vote  down  inexpedient  to  legislate  at  this 
time.  I  would  ask  for  a  roll  call  on  inexpedient  to  legislate. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  Though  I  was  not  there 
for  the  executive  discussion  on  this,  I  was  there  for  the  hearing.  The 
question  did  come  up,  "is  this  something  that  should  be  taken  up  in  the 
Ethics  Committee  or  in  election  law  and  is  it  now?"  There  were  two  many 
questions  on  property  verses  equipment.  Then  you  start  thinking  of 
being  New  Hampshire  and  what  types  of  elections  that  we  see  going  on 
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here.  You  start  questioning  what  is  allowable.  Of  course  property  was 
questionable  because  people  use  the  front  steps  of  the  State  House  to 
declare  or  to  try  and  get  themselves  elected.  Property  is  something 
that  we  do  allow.  Now  you  look  at  the  LOB.  We  have  meetings  in  the 
LOB  where  there  is  press  conferences  going  on  quite  often.  Now  your 
question  is,  is  the  property  also  inclusive  or  the  equipment  inclusive 
of  using  the  sound  system  or  the  podium,  and  is  that  then  eliminated? 
So  there  are  so  many  questions  involved  with  this,  I  can  understand 
why  the  committee  went  with  an  inexpedient  to  legislate  on  this  piece 
of  legislation.  Also,  local  voter  information  guides. ..if  a  town  clerk 
could  give  that  information  out.  There  were  just  too  many  questions 
versus  property  versus  equipment,  so  I  can  understand  why  the  com- 
mittee went  with  an  inexpedient  to  legislation  motion  on  this.  Thank 
you,  Mr.  President. 

SENATOR  FLANDERS:  Very  briefly,  Mr.  President.  I  was  the  second  vote 
on  that.  The  reason  that  I  voted  that  way  is  because  the  words  that  I  do 
not  like  are  "to  vote...  a  voter  of  any  question  or  office."  If  you  live  in  a  small 
town  and  you  have  a  town  manager  or  a  town  selectmen,  people  can  call 
in  say  what  does  article  VI  mean  on  the  warrant?  If  the  selectmen  ex- 
plains it  and  the  person  says,  "how  shall  I  vote  on  that?"  What  is  he  sup- 
posed to  do,  hang  up?  This  happens  in  small  towns.  The  wording  that  I 
did  not  like  is. ..I  think  that  it  goes  way,  way  too  far,  and  I  think  that  your 
amendment  also  has  that.  It  means  that  the  act  of  any  way,  especially 
designed  to  influence  the  vote  of  a  voter  on  any  question  or  office.  If  you 
have  budget  committees  in  a  small  town,  their  job  is  to  influence  the  voter 
because  they  have  spoken.  That  is  why  I  voted  inexpedient  to  legislate.  I 
think  there  is  a  lot  more  that  needs  to  be  done  on  this  other  than  just  what 
we  have  before  us.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Flanders, 
wouldn't  you  agree  that  the  language  "to  influence  the  vote  of  a  voter 
on  any  question",  if  somebody  calls  city  or  town  hall  for  a  question  on 
a  warrant  article,  presumably  they  are  given  factual  information  and 
not  influential  information,  not  guiding  the  vote  of  the  voter,  but  in 
fact,  factual  information.  So  to  have  a  town  manager  or  a  city  clerk  who 
tries  to  say,  there  is  this  warrant  article  and  in  fact,  we  want  you  to 
vote  this  way.  That's  influencing.  There  is  a  difference  between  infor- 
mation and  influence. 

SENATOR  FLANDERS:  You  are  right.  But  what  happens  when  this  lady 
says  "how  should  I  vote  on  it?" 

SENATOR  LARSEN:  They  should  not  advise  the  person  how  to  vote. 

SENATOR  FLANDERS:  You  have  never  lived  in  a  small  town.  I  under- 
stand. 

SENATOR  LARSEN:  As  a  city  employee,  I  would  think  that  they  would 
be  prohibited  from  influencing.  They  should  be. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  also  beUeve  that  the 
proposed  amendment,  as  read,  would  be  overly  broad  because  it  still  would 
include  this  possible  school  employee  posting  up  on  the  windows  some- 
thing that  came  off  of  the  printer  or  copier  in  that  school.  While  I  agree 
that  should  not  happen,  it  still  does  not  rise  to  the  level  of  misdemeanor. 
Also,  if  a  selectmen  is  in  the  town  hall  and  takes  a  phone  call,  and  is  asked 
"how  should  I  vote  on  warrant  article  whatever?"  Well  the  person  that  is 
calling  him  might  be  his  next  door  neighbor  and  is  expecting  his  select- 


188  SENATE  JOURNAL  12  FEBRUARY  2004 

men,  who  he  trusts  and  so  forth,  to  tell  him  what  he  thinks  ought  to  hap- 
pen. I  certainly  don't  think  that  rises  to  a  misdemeanor,  either.  I  don't  even 
think  that  is  wrong  for  a  selectman  to  say  over  a  town  owned  phone,  what 
he  thinks  about  the  budget  that  he  created.  So  I  think  that  this  is  just 
overly  broad  and  we  should  ITL.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  When  we  passed  House 
Bill  605  two  years  ago,  I  was  on  the  Election  Law  Committee  on  the 
other  side  of  the  wall.  We  looked  at,  originally,  the  word  "person".  The 
problem  is  it  is  so  encompassing  that  selectmen  who  are  required  un- 
der the  municipal  budget  act  to  put  on  the  ballot  whether  or  not  they 
recommend  an  article,  no  longer  could.  There  is  a  question  of  "where 
could  we  hold  our  caucuses?  And,  would  it  go  so  far  as  here  I  am  stand- 
ing up  trying  to  influence  your  vote,  I  am  using  public  equipment,  could 
I  do  that  here?  I  am  not  sure.  Could  a  school  board  member  stand  up  at 
a  budget  hearing,  those  of  you  in  Senate  Bill  2  towns  have  the  informa- 
tional hearing,  and  try  to  convince  you  to  uphold  the  budget  that  they 
are  looking  for?  I  think  even  under  the  amendment,  you  couldn't  do  it. 
That  is  why  when  we  passed  the  original  law,  we  kept  it  to  employees.  The 
intent  was  to  stop  people,  paid  for  by  taxpayer's  dollars,  from  electioneer- 
ing. There  job  was  to  do  something  for  the  town  or  the  city  or  the  state, 
and  it  surely  wasn't  calling  everybody  and  sending  computer  e-mails  to 
everyone  saying,  "Here  is  my  choice  for  Presidential  candidate  and  here 
is  who  I  think  should  be  a  Senator".  That  is  not  what  we  pay  them  for. 
So  I  think  that  the  inexpedient  to  legislate  motion  is  a  good  motion  be- 
cause it  talks  about  employees  paid  to  do  other  things.  It  doesn't  restrict 
those  of  us  who  are  elected  from  giving  information  to  constituents.  As 
someone  who  has  been  a  selectman,  I  can  tell  you  that,  if  it  says  "recom- 
mended by  the  Board  of  Selectmen"  and  somebody  called  our  office,  I 
would  be  using  the  towns  phones  to  say  to  them,  "This  is  why  the  select- 
men believe  you  should  vote  with  us."  And  that,  in  fact,  would  be  a  viola- 
tion under  the  bill  or  the  amendment.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Senator  Clegg,  I  don't  know  if  you  heard  me  read 
the  section  of  the  floor  amendment  that  says  "this  section  shall  not  ap- 
ply to  insubstantial  or  incidental  use  of  equipment  otherwise  provided." 
So  incidental  would  be  answering  a  phone  and  answering  a  question.  The 
intent  of  the  floor  amendment  is  to  prohibit  the  kind  of  electioneering 
that  occurs  with  full  intent  and  probably  more  regular  use  than  would 
be  incidental  to  answering  a  phone.  So  I  think  that  the  floor  amendment 
addresses  your  concerns  and  would,  in  fact,  take  care  of  the  concerns 
that  people  might  be  using  phones  for  fundraising  within  the  State  House 
for  example.  So  by  saying  "any  person",  don't  you  believe  that  we  are  in 
fact  covering  occasions  that  might  occur  where  someone  could  come  in 
right  now,  use  State  House  equipment  to  fundraise  for  a  particular  Sena- 
tor or  House  candidate  and  there  is  no  prohibition  at  this  point.  We  have 
no  laws  that  regulate  that.  That  they  are  not  a  public  employee  such  that 
we  covered  last  year. 

SENATOR  CLEGG:  Unfortunately,  your  amendment  goes  beyond  any- 
one in  the  State  House  and  does  reach  the  level  of  the  community.  In  a 
small  town  and  for  selectmen,  the  telephone  is  not  an  incidental  piece 
of  equipment.  It  is  probably  the  most  used  piece  of  equipment  he  uses 
other  than  his  own  two  lips.  So  I  would  say  that  your  amendment  still 
makes  use  of  the  phone  to  explain  to  constituents  why  they  need  to 
support  the  Board  of  Selectmen,  would  be  illegal. 
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SENATOR  LARSEN:  It  says,  "insubstantial  or  incidental  use",  not  "in- 
substantial or  incidental  equipment." 

SENATOR  CLEGG:  I  still  don't  believe  your  amendment  would  allow  a 
selectman  to  do  what  selectmen  do. 

SENATOR  LARSEN:  I  think  it  would.  Thank  you. 

SENATOR  BARNES:  Thank  you  Mr.  President.  Mr.  President,  I  thought 
we  all  understood,  both  sides  of  the  aisle,  that  we  had  a  couple  of  Sena- 
tors who  are  working  on  their  bills  in  the  House,  and  out  of  courtesy  for 
our  colleagues,  one  a  Democrat  and  one  a  Republican,  that  we  wouldn't 
have  a  roll  call  until  they  were  present.  So  perhaps  we  could  skip  over 
this  bill  and  continue  until  the  Senators  come  back  so  they  can  vote  on 
the  roll  call? 

SENATOR  EATON  (In  the  Chair):  We  are  not  in  the  voting  mode,  so  out 
of  courtesy  we  will  put  this  off  until  the  time  to  be  announced. 

SB  527,  relative  to  sessions  for  correction  of  checklists.  Internal  Affairs 
Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Larsen 
for  the  committee. 

Internal  Affairs 
February  4,  2004 
2004-0332S 
03/01 

Amendment  to  SB  527 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Session  for  Correction;  Cities.  Amend  RSA  654:27  to  read  as  follows: 
654:27  Session  for  Correction.  In  cities  and  towns,  the  supervisors  of 

the  checklist  shall  be  in  session  for  the  correction  of  the  checklist  at  some 
suitable  place  in  the  city  or  town  on  the  Saturday  10  days  prior  to  the 
election  and  upon  which  all  hearings  shall  be  finally  closed;  provided 
that  if  the  Saturday  falls  on  a  holiday  weekend,  that  session  shall  be  held 
on  Tuesday,  7  days  prior  to  the  election,  between  7:00  p.m.  and  7:30  p.m. 
and  at  the  discretion  of  the  supervisors  for  extended  hours.  Wards  in 
cities  may  hold  the  session  in  a  single,  central  location  with  one 
supervisor  from  each  ward  required  to  be  present.  Changes  to  a 
ward  checklist  at  this  session  require  approval  from  a  majority 
of  the  supervisors  of  the  checklist  from  that  ward.  Notice  of  the  day, 
hour,  and  place  of  each  session  of  the  board  of  supervisors  shall  be  given 
upon  the  checklists  first  posted  and  shall  be  published  in  a  newspaper 
of  general  circulation  in  the  city  or  town  at  least  7  days  prior  to  each  such 
session.  The  reconvening  of  any  session  which  has  been  adjourned  shall 
not  require  the  publication  of  notice. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0332S 

AMENDED  ANALYSIS 
This  bill  permits  supervisors  of  the  checklist  in  city  wards  to  hold  the 
session  for  the  correction  of  the  checklist  in  a  single,  central  location. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  527 
ought  to  pass  with  amendment.  This,  we  might  call  the  Mai  Richards 
honorary  bill.  Currently,  the  Supervisors  of  the  Checklist  are  required 
by  law  to  meet  at  their  specific  ward  places  for  half  an  hour  before  ev- 
ery election  cycle  to  be  available  for  voters  who  wish  to  make  changes 
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to  the  checklist.  At  the  committee  hearing  on  Senate  Bill  527,  and  as 
we  talked  with  city  checklist  supervisors  we  heard  that  many  check- 
list supervisors  in  cities  found  these  meetings  to  be  a  waste  of  time  and 
money.  In  Concord,  the  checklist  supervisors  have  to  open  up  ten  ward 
houses,  some  of  which  are  unheated,  and  wait  there  for  half  an  hour 
to  hope  that  unaware  voters  might  come  change  their  registration.  While 
all  of  us  in  cities  know  that  most  voters  would  think  to  go  to  city  hall  to 
change  their  registration,  not  to  seek  out  a  ward  house  on  a  specific 
Saturday  or  some  other  time  as  indicated.  So  as  amended,  this  bill  al- 
lows the  Supervisors  of  the  Checklist  in  cities,  to  hold  sessions  for  cor- 
rections to  the  checklist  at  a  single,  central  location.  In  the  city  of  Con- 
cord, it  would  probably  presumably  be  at  city  hall  and  probably  true 
of  many  cities.  A  majority  of  the  wards  supervisors  under  this  amend- 
ment would  be  required  to  vote  on  and  approve  any  changes  to  the  check- 
list. This  bill  was  reviewed  by  the  Secretary  of  State's  Office  and  was 
seen  to  be  a  way  to  resolve  the  problems  that  Checklist  Supervisors 
around  the  cities  were  having  while  not  changing  anything  in  the  towns. 
So  the  committee  recommends  this  bill  ought  to  pass  as  amended. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  485-FN,  relative  to  video  stalking.  Judiciary  Committee.  Inexpedi- 
ent to  legislate.  Vote  5-0.  Senator  Sapareto  for  the  committee. 

MOTION  TO  TABLE 

Senator  Sapareto  moved  to  have  SB  485-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

SB  485-FN,  relative  to  video  stalking. 

SB  520,  relative  to  modification  of  child  support  obligation.  Judiciary 
Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Sapareto 
for  the  committee. 

Senate  Judiciary 
February  5,  2004 
2004-0355S 
05/10 

Amendment  to  SB  520 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Child  Support  Formula;  Self-support  Reserve  and  Minimum  Child 
Support  Obligation;  Date  of  Modification.  Amend  RSA458-C:3,  IV(c)  to 
read  as  follows: 

(c)  If  a  petition  for  modification  is  granted,  it  shall  be  effective  from 
the  date  of  service  of  the  petition  upon  the  respondent,  unless^  in  addi- 
tion to  formal  service,  the  petitioner,  upon  filing  the  petition,  pro- 
vides notice  thereof  to  the  respondent  by  certified  mail,  restricted 
delivery,  return  receipt  requested,  in  which  case  the  modification 
shall  he  effective  from  the  date  of  receipt  by  the  respondent. 

2  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 
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2004-0355S 

AMENDED  ANALYSIS 
This  bill  provides  that  a  motion  for  modification  of  child  support  shall 
be  effective  from  the  date  of  service  or  the  date  of  notice  to  the  respon- 
dent, provided  that  such  notice  is  by  certified  mail,  restricted  delivery, 
return  receipt  requested. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  move 
ought  to  pass  with  amendment  on  Senate  Bill  520.  This  bill  provides  that 
if  a  petition  for  modification  of  a  child  support  order  is  granted,  it  shall 
be  effective  from  the  date  the  respondent  is  notified  of  the  petition.  Con- 
fusion regarding  exactly  when  notice  is  given  has  proven  problematic. 
This  bill,  as  amended,  provides  a  bright  line  in  time  as  to  when  the  per- 
son was  notified  of  the  change  in  circumstances.  The  Judiciary  Commit- 
tee recommends  that  this  legislation  be  adopted  with  amendment  and 
asks  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  353-FN,  relative  to  the  regulation  and  servicing  of  fire  sprinkler 
sj^stems.  Public  Affairs  Committee.  Inexpedient  to  legislate,  Vote  4-0. 
Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
353-FN  inexpedient  to  legislate.  This  bill  is  relative  to  the  regulation  and 
servicing  of  fire  sprinkler  systems.  We  have  rolled  Senate  Bill  353  and 
354  into  Senate  Bill  355.  We  will  talk  about  Senate  Bill  355  in  a  minute. 
But  it  does  include  all  of  the  aspects  of  Senate  Bill  353  and  354.  Thank 
you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  354,  relative  to  the  regulation  and  servicing  of  fire  alarm  and  de- 
tection systems.  Public  Affairs  Committee.  Inexpedient  to  legislate. 
Vote  4-0.  Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  As  previously  men- 
tioned, the  amended  version  of  Senate  Bill  355  contains  all  of  the  key 
issues  in  Senate  Bill  354,  therefore,  the  Public  Affairs  Committee  rec- 
ommends inexpedient  to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  355,  relative  to  the  regulation  and  servicing  of  portable  fire  extin- 
guishers and  fixed  fire  extinguishing  systems.  Public  Affairs  Committee. 
Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Roberge  for  the  com- 
mittee. 

Public  Affairs 
February  4,  2004 
2004-0327S 
08/10 

Amendment  to  SB  355 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  the  regulation  and  servicing  of  portable  fire  extin- 
guishers and  fixed  fire  extinguishing  systems,  fire  sprinkler 
systems,  and  fire  alarm  and  detection  systems. 
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Amend  the  bill  by  replacing  section  1  with  the  following: 

1  New  Sections;  Portable  Fire  Extinguisher  and  Fixed  Fire  Extinguish- 
ing Systems,  Fire  Sprinkler  Systems,  and  Fire  Alarm  and  Detection  Sys- 
tems; Commission.  Amend  RSA  153  by  inserting  after  section  5  the  fol- 
lowing new  sections: 

153:5-a  Fire  Equipment  Servicing  Certification.  The  commissioner  of 
safety,  in  consultation  with  the  advisory  committee  established  in  RSA 
153:5-b,  shall  adopt  rules  pursuant  to  RSA  153:5,  as  the  commissioner 
deems  suitable  for  the  voluntary  certification  of  persons  engaged  in  the 
inspection,  installation,  and  servicing  of  portable  fire  extinguishers  and 
fixed  fire  extinguishing  systems,  fire  sprinkler  systems,  and  fire  alarm 
and  detection  systems  in  this  state.  Such  rules  may  include  the  issuance 
of  various  types  and  classes  of  certificates,  and  a  fee  not  to  exceed  $100 
for  such  issuance,  for  an  individual  or  firm  engaged  in  the  installation 
or  servicing  of  such  extinguishing  and  detection  systems.  Applicants  for 
certification  shall  provide  proof  of  certification  by  a  national  organiza- 
tion recognized  by  the  commissioner  and  provide  proof  of  insurance. 

153:5-b  Advisory  Committee  on  Portable  Fire  Extinguisher  and  Fixed 
Fire  Extinguishing  Systems  Fire  Sprinkler  Systems,  and  Fire  Alarm  and 
Detection  Systems.  The  commissioner  shall  establish  a  committee  to  ad- 
vise and  assist  the  commissioner  on  the  rulemaking  requirements  and 
implementation  of  the  voluntary  certification  of  persons  engaged  in  the 
inspection,  installation,  and  servicing  of  portable  fire  extinguishers  and 
fixed  fire  extinguishing  systems,  fire  sprinkler  systems,  and  fire  alarm  and 
detection  systems  in  this  state  provided  for  in  RSA  153:5-a.  The  commis- 
sioner shall  appoint  the  members  of  the  advisory  committee,  with  the 
state  fire  marshal  serving  as  an  ex-officio  member,  as  follows: 

I.  Two  representatives  of  the  sprinkler  system  industry. 

II.  Two  representatives  of  the  New  Hampshire  Plumbing  and  Me- 
chanical Contractor's  Association,  nominated  by  the  association. 

III.  Two  representatives  of  the  portable  fire  extinguisher  industry. 

IV.  One  person  experienced  in  the  design  of  fixed  extinguishing 
systems. 

V.  One  representative  of  the  New  Hampshire  Association  of  Fire 
Chiefs,  nominated  by  the  association. 

VI.  One  representative  of  the  New  Hampshire  Fire  Prevention  So- 
ciety, nominated  by  the  society. 

VII.  One  representative  of  the  New  Hampshire  Alarm  Association, 
nominated  by  the  association. 

VIII.  One  representative  of  the  New  Hampshire  Electrical  Contrac- 
tors Association,  nominated  by  the  association. 

IX.  One  building  code  enforcement  official  nominated,  by  the  New 
Hampshire  Municipal  Association. 

X.  One  member  of  the  state  electrician's  board. 

2004-0327S 

AMENDED  ANALYSIS 
This  bill  requires  the  commissioner  of  safety  to  adopt  rules  for  the 
certification  of  persons  engaged  in  the  servicing  and  installation  portable 
fire  extinguishers  and  fixed  fire  extinguishing  systems,  fire  sprinkler 
systems,  and  fire  alarm  and  detection  systems  in  this  state.  The  bill  also 
establishes  an  advisory  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  355 
ought  to  pass  as  amended.  This  bill  requires  the  Commissioner  of  Safety 
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to  adopt  rules  for  voluntary  certification  of  persons  engaged  in  servic- 
ing and  installation  of  portable  fire  extinguishers  and  fixed  fire  extin- 
guishing systems,  fire  sprinkler  systems,  and  fire  alarm  and  detection 
systems  in  New  Hampshire.  This  bill  also  establishes  an  advisory  com- 
mittee to  assist  and  advise  the  commissioner  on  the  rulemaking  require- 
ments and  the  implementation  of  the  voluntary  certification  process.  The 
acting  state  Fire  Marshall  feels  that  passage  of  this  bill  will  increase 
public  safety  and  level  the  playing  field  for  individuals  involved  in  the  fire 
equipment  industry,  and  ensure  competency  through  the  certification 
process.  The  amended  version  of  Senate  Bill  355  was  a  compromise  be- 
tween the  Fire  Marshal's  office,  the  Fire  Chiefs  Association,  and  the  fire 
equipment  industry.  The  Public  Affairs  Committee  strongly  recommends 
Senate  Bill  355  ought  to  pass  as  amended.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  359,  relative  to  construction  of  buildings  on  certain  pre-existing 
streets.  Public  Affairs  Committee.  Ought  to  pass  with  amendment.  Vote 
4-0.  Senator  Green  for  the  committee. 

Public  Affairs 
February  4  2004 
2004-0330S 
10/09 

Amendment  to  SB  359 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  New  Subparagraph;  Planning  and  Zoning;  Building  on  Certain  Pre- 
existing Streets.  Amend  RSA  674:41,  Kb)  by  inserting  after  subpara- 
graph (4)  the  following  new  subparagraph: 

(5)  A  street  on  a  subdivision  plat  previously  authorized  and  ap- 
proved by  the  planning  board,  zoning  board,  local  governing  body,  or 
other  municipal  agent  previously  authorized;  or 

2004-0330S 

AMENDED  ANALYSIS 
This  bill  allows  for  the  construction  of  buildings  on  certain  pre-exist- 
ing streets  which  were  previously  authorized  and  approved  by  a  plan- 
ning board,  zoning  board,  local  governing  body,  or  other  municipal  agent. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
359  ought  to  pass  with  amendment.  The  bill  allows  for  the  construction 
of  buildings  on  certain  preexisting  streets,  which  were  previously  autho- 
rized and  approved  by  a  planning  board,  zoning  board,  local  governing 
body,  or  other  municipal  agent.  Our  committee  heard  testimony  from  in- 
dividuals that  were  once  approved  for  construction  by  their  local  govern- 
ing body,  however  because  it  wasn't  a  municipal  planning  board  as  re- 
quired by  RSA  674:41  they  were  not  allowed  to  follow  through  with  their 
plans.  Senate  Bill  359  will  simply  allow  for  a  grandfathering  of  people 
that  have  been  prevented  from  building  due  to  the  current  statute.  The 
Public  Affairs  Committee  recommends  Senate  Bill  359  ought  to  pass  with 
amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  456,  relative  to  record  books  maintained  by  registers  of  deeds.  Public 
Affairs  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Roberge  for  the  com- 
mittee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  456 
ought  to  pass.  This  bill  broadens  the  methods  Registers  of  Deeds  may 
use  to  record  and  preserve  deeds  or  instruments  of  record.  Current  stat- 
ute still  requires  that  they  maintain  records  of  receipt  of  deeds  in  a  book. 
Passage  of  Senate  Bill  456  will  allow  Registers  to  take  advantage  of  new 
computerized  technology  to  help  make  their  work  more  efficient.  The 
Public  Affairs  Committee  recommends  Senate  Bill  456  ought  to  pass  and 
asks  for  your  support.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  375,  relative  to  the  regulation  of  physician  assistants.  Public  Institu- 
tions, Health  and  Human  Services  Committee.  Ought  to  pass.  Vote  3-0. 
Senator  Estabrook  for  the  committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
375  ought  to  pass.  The  bill  makes  technical  corrections  to  the  physicians 
assistance  practice  act  to  make  the  laws  governing  physicians  assistants 
similar  to  the  laws  regulating  physicians  and  authorizes  the  Board  of 
Medicine  to  discipline  physician  assistants  in  the  same  way  as  physi- 
cians are  disciplined.  The  committee  unanimously  recommends  ought  to 
pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  404,  establishing  a  committee  to  study  the  feasibility  of  providing 
statewide  access  to  "Newsline  for  the  Blind."  Public  Institutions,  Health 
and  Human  Services  Committee.  Ought  to  pass.  Vote  3-0.  Senator  Martel 
for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  404 
ought  to  pass.  Newsline  for  the  Blind  is  a  free  service  for  people  who 
cannot  read  the  newspaper  in  a  traditional  manner.  Over  100  newspa- 
pers nationwide  offer  their  content  to  Newsline  via  synthesized  speech 
to  anyone  who  has  access  to  a  telephone  and  qualifies  for  the  service  as 
determined  by  a  physician.  Newsline  for  the  Blind  is  currently  available 
in  37  states.  The  committee  established  by  Senate  Bill  404  will  look  at 
potential  usage  and  make  recommendations  relative  to  the  $25,000  an- 
nual cost  of  the  service.  The  committee  unanimously  recommends  ought 
to  pass  and  I  want  to  thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  want  to  ex- 
press my  appreciation  to  the  committee,  but  also  for  the  record,  that 
former  Congressman  Zeliff,  from  New  Hampshire,  had  a  great  deal  to 
do,  at  the  federal  level  with  securing  an  appropriation  for  Newsline  for 
the  Blind.  We  are  very  fortunate  in  New  Hampshire.  We  have  a  legally 
blind  person  who  is  a  member  of  the  House  of  Representatives  and  serv- 
ing the  public.  By  opening  up  these  avenues,  we  give  more  people  an 
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opportunity  to  serve  and  to  become  more  productive  members  of  our 
society.  So  we  owe  a  vote  of  thanks  to  former  Congressman  Zeliff  and 
certainly  to  Senator  Martel  and  his  committee.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  438,  relative  to  immunization  practices  for  hospitals,  nursing  homes, 
adult  day  care  facilities,  home  health  providers,  and  assisted  living  facili- 
ties. Public  Institutions,  Health  and  Human  Services  Committee.  Ought 
to  pass  with  amendment.  Vote  4-1.  Senator  Martel  for  the  committee. 

Public  Institutions,  Health  and  Human  Services 

February  5,  2004 

2004-0354S 

05/10 

Amendment  to  SB  438 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  immunization  practices  for  hospitals,  residential 
care  facilities,  adult  day  care  facilities,  and  assisted  living  fa- 
cilities. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  Residential  Care  and  Health  Facility  Licensing;  Immu- 
nizations by  Hospitals,  Residential  Care  Facilities,  Adult  Day  Care  Fa- 
cilities, and  Assisted  Living  Facilities.  Amend  RSA  151  by  inserting  af- 
ter section  9-a  the  following  new  section: 

151:9-b  Immunizations  by  Hospitals,  Residential  Care  Facilities,  Adult 
Day  Care  Facilities,  and  Assisted  Living  Facilities. 

I.  All  hospitals,  residential  care  facilities,  adult  day  care  facilities, 
and  assisted  living  facilities  licensed  under  this  chapter  shall  document 
evidence  of  immunization  against  influenza,  for  all  consenting  patients 
in  accordance  with  the  current  recommendations  of  the  Advisory  Com- 
mittee on  Immunization  Practices  for  the  Centers  for  Disease  Control 
and  Prevention  with  respect  to  indications  such  as  age,  timing,  dosing, 
and  administration.  Immunization  of  all  consenting  patients  shall  be 
subject  to  the  availability  of  an  adequate  supply  of  the  necessary  vac- 
cine, and  subject  to  exemptions  for  medical  contraindications  and  reli- 
gious beliefs.  Subject  to  these  exemptions,  and  in  accordance  with  the 
guidelines  of  the  Advisory  Committee  on  Immunization  Practices  for  the 
Center  for  Disease  Control  and  Prevention,  a  consenting  patient  shall 
be  immunized  prior  to  discharge  from  the  hospital  or  within  5  working 
days  of  becoming  a  patient  in  a  residential  care  facility,  adult  day  care 
facility,  or  assisted  living  facility.  Receipt  of  the  vaccination  shall  be  docu- 
mented on  the  patient's  chart  and  made  a  part  of  the  patient's  perma- 
nent record.  Prior  to  administration  of  the  vaccination,  diligence  shall 
be  exercised  to  determine  whether  the  patient  has  already  received  the 
influenza  vaccination  for  the  year  in  question.  This  paragraph  shall  not 
prohibit  a  patient  in  a  residential  care  facility,  adult  day  care  facility,  or 
assisted  living  facility  from  receiving  the  immunization  from  his  or  her 
personal  physician  if  he  or  she  so  chooses.  A  patient  who  chooses  to  re- 
ceive the  immunization  from  his  or  her  personal  physician  shall  provide 
proof  of  immunization  to  the  facility. 

II.  All  hospitals,  residential  care  facilities,  adult  day  care  facilities,  and 
assisted  living  facilities  licensed  under  this  chapter  shall  document  evi- 
dence of  immunization  against  pneumococcal  disease,  for  all  consenting 
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patients  in  accordance  with  the  current  recommendations  of  the  Advisory 
Committee  on  Immunization  Practices  for  the  Centers  for  Disease  Con- 
trol and  Prevention  with  respect  to  indications  such  as  age,  timing,  dos- 
ing, and  administration.  Immunization  of  all  consenting  patients  shall  be 
subject  to  exemptions  for  medical  contraindications  and  religious  beliefs. 
Subject  to  these  exemptions,  and  in  accordance  with  the  guidelines  of  the 
Advisory  Committee  on  Immunization  Practices  for  the  Centers  for  Dis- 
ease Control  and  Prevention,  a  consenting  patient  shall  be  vaccinated 
prior  to  discharge  from  the  hospital  or  within  60  days  of  becoming  a  pa- 
tient in  a  residential  care  facility,  adult  day  care  facility,  or  assisted  liv- 
ing facility.  Receipt  of  the  vaccination  shall  be  documented  on  the  patient's 
chart  and  made  a  part  of  the  patient's  permanent  record.  Prior  to  adminis- 
tration of  the  vaccination,  diligence  shall  be  exercised  to  determine  whether 
the  patient  has  received  the  pneumococcal  vaccination  within  the  pre- 
ceding 10  years.  This  paragraph  shall  not  prohibit  a  patient  in  a  resi- 
dential care  facility,  adult  day  care  facility,  or  assisted  living  facility 
from  receiving  the  immunization  from  his  or  her  personal  physician  if 
he  or  she  so  chooses.  A  patient  who  chooses  to  receive  the  immuniza- 
tion from  his  or  her  personal  physician  shall  provide  proof  of  immuni- 
zation to  the  facility. 

III.  Each  hospital,  residential  care  facility,  adult  day  care  facility,  and 
assisted  living  facility  licensed  under  this  chapter  shall  collect  aggregate 
data  regarding  patient  influenza  and  pneumococcal  immunization  and 
shall  report  that  data  to  the  department  of  health  and  human  services  on 
an  annual  basis,  beginning  July  1,  2005,  for  calendar  year  2004  data.  The 
data  shall  be  limited  to  the  number  of  patients  within  the  age  guidelines 
in  the  current  recommendations  of  the  Advisory  Committee  on  Immuni- 
zation Practices  of  the  Centers  for  Disease  Control  and  Prevention  receiv- 
ing either  or  both  the  influenza  vaccine  and  the  pneumococcal  vaccine. 

IV.  Before  November  30  of  each  year,  each  hospital,  residential  care 
facility,  adult  day  care  facility,  and  assisted  living  facility  licensed  under 
this  chapter  shall  provide  to  its  consenting  employees  annual  immuniza- 
tions against  influenza,  in  accordance  with  the  recommendations  of  the 
Advisory  Committee  on  Immunization  Practices  of  the  Centers  for  Dis- 
ease Control  and  Prevention,  subject  to  the  availability  of  an  adequate 
supply  of  the  necessary  vaccine,  and  subject  to  exemptions  for  medical 
contraindications  and  religious  beliefs.  Consenting  employees  beginning 
employment  between  October  1  and  February  1  shall  be  provided  with 
immunization  against  influenza  prior  to  or  upon  reporting  to  work,  sub- 
ject to  the  availability  of  an  adequate  supply  of  the  necessary  vaccine,  and 
subject  to  exemptions  for  medical  contraindications  and  religious  beliefs. 

V.  The  commissioner  of  the  department  of  health  and  human  services 
shall  adopt  rules,  pursuant  to  RSA  541-A,  relative  to  the  administration 
and  documentation  of  immunizations  required  under  this  section. 

2  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-0354S 

AMENDED  ANALYSIS 
This  bill  establishes  requirements  for  immunization  against  influenza 
and  pneumococcal  disease  for  hospitals,  residential  care  facilities,  adult 
day  care  facilities,  and  assisted  living  facilities. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  438 
ought  to  pass  with  amendment.  The  bill  establishes  requirements  for 
immunization  against  influenza  and  pneumococcal  disease  for  certain 
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health  care  providers.  Influenza  and  pneumonia  are  the  fifth  leading 
cause  of  death  in  the  United  States  for  adults  65  and  over  and  $3.5  bil- 
lion is  spent  ever  year  to  treat  these  illnesses.  The  CDC  recommends 
that  influenza  and  pneumococcal  vaccinations  be  given  to  everyone  over 
65  and  24  states  have  passed  legislation  offering  the  vaccinations  to  all 
adults  65  and  over.  Senate  Bill  438,  as  amended,  removes  all  references 
to  home-based  care  that  were  in  the  bill  as  introduced  because  of  the 
irregular  nature  of  home-based  health  care  and  eliminates  additional 
paperwork  for  providers  by  following  current  medical  practice  when  docu- 
menting vaccinations.  In  addition,  all  references  to  immunization  in  the 
bill,  as  amended,  are  qualified  based  upon  "adequate  supply".  The  bill, 
as  amended,  will  help  avoid  costly  treatment  and  more  importantly  help 
prevent  unnecessary  illness  and  death.  The  committee  recommends 
Senate  Bill  438  ought  to  pass  with  amendment,  and  I  want  to  thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  GREEN:  Just  for  the  record,  Mr.  President.  Will  this  bill  be 
going  to  Finance? 

SENATOR  EATON  (In  the  Chair):  Yes.  This  bill  will  be  going  to  Finance, 
Sen.  Green. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  470-FN,  relative  to  funding  for  the  physician  effectiveness  program. 
Public  Institutions,  Health  and  Human  Services  Committee.  Ought  to 
pass,  Vote  3-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
Senate  Bill  470  which  raises  the  contribution  from  physicians'  license 
renewal  fees  to  the  Physician  Effectiveness  Program  from  $20  to  $30. 
The  Physician  Effectiveness  Program,  which  is  run  by  the  New  Hamp- 
shire Medical  Society,  treats  physicians  suffering  from  a  variety  of  ad- 
dictive problems  and  is  recognized  by  all  parties  as  extremely  success- 
ful. The  purpose  of  the  additional  funds  is  to  hire  a  staff  person  with  a 
background  in  chemical  dependency.  The  current  director  of  the  program 
is  spending  a  disproportionate  amount  of  time  doing  administrative  work 
which  is  not  an  appropriate  use  of  the  director's  time.  During  the  pub- 
lic hearing,  the  Board  of  Medicine  did  not  have  a  position  on  this  bill  but 
has  since  come  out  in  favor.  The  committee  recommends  unanimously 
that  the  bill  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  tliird  reading. 

SB  472,  relative  to  updating  the  terminology  in  statutes  affecting  children 
with  special  health  care  needs.  Public  Institutions,  Health  and  Human 
Services  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Estabrook  for  the 
committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  472.  Senate  Bill  472  revises  state  statutes  to  replace  the 
outdated  and  inappropriate  references  to  "crippled  children"  with  the  term 
"children  with  special  health  care  needs"  and  defines  the  term  consistent 
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with  federal  law.  The  bill  will  also  help  put  New  Hampshire  in  a  better 
position  to  receive  federal  grants  targeting  this  population  and  the  com- 
mittee unanimously  recommends  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  473-FN-L,  relative  to  services  provided  by  community  mental  health 
centers.  Public  Institutions,  Health  and  Human  Services  Committee. 
Inexpedient  to  legislate.  Vote  3-2.  Senator  Martel  for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  The  Senate  Public  Insti- 
tutions, Health  and  Human  Services  Committee  moves  inexpedient  to 
legislate  on  Senate  Bill  473.  I  ask  the  members  of  the  Senate  to  vote  in 
favor  of  inexpedient  to  legislate  on  this  bill.  I  thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  in  support  of 
the  committee's  recommendation  of  inexpedient  to  legislate.  This  bill  had 
two  sections,  neither  of  which  deserved  your  support.  The  bill  called  for 
a  Health  and  Human  Services  Oversight  Committee  to  be  the  vehicle  for 
a  report  on  mental  health  services  by  the  commissioner.  The  subject  spe- 
cific "mental  health  commission"  established  by  the  legislature  last  year, 
was  bypassed  in  favor  of  working  with  the  generalist  committee.  Why? 
The  bill  also  called  for  the  repeal  of  the  statute  which  authorizes  optional 
Medicaid  mental  health  services.  With  no  information  on  the  cost  shift- 
ing with  would  ensue  in  relation  to  special  education,  the  prison  system, 
New  Hampshire  hospital,  emergency  rooms,  nursing  homes  and  other 
community  services.  Some  pretty  serious  needs  exist  outside  the  defi- 
nition of  severely  and  persistently  mentally  ill.  Those  who  would  con- 
tinue to  have  access,  such  as  children  with  severe  emotional  distur- 
bances, who  fall  outside  this  definition.  From  the  84  people  who  signed 
up  against  this  bill  in  hearing,  it  is  clear  that  these  misnamed  optional 
services  are  rather  essential  and  their  loss  would  put  individuals  at  far 
greater  risk,  families  in  crisis  and  other  community  services  left  with 
damage  control.  The  elimination  of  optional  care  simply  reduces  the 
availability  of  less  costly  care  in  communities  along  with  its  Medicaid 
matching  dollars.  It  doesn't  eliminate  the  need  to  treat  people  with 
mental  illness.  I  hope  you  will  support  the  committee's  recommenda- 
tion. Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  347-FN,  relative  to  financial  responsibility  and  conduct  after  an  OHRV 
accident.  Transportation  Committee.  Ought  to  pass.  Vote  4-0.  Senator 
Flanders  for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  Here  we  go  with  ATV's  again.  I  am  going  to  give  you  a  story  in 
preface  of  this  bill.  On  February  15,  2002  Stephen  Hessert  who  lives  in 
Maine,  was  training  his  dog  sled  up  in  Berlin.  He  was  on  a  19  foot  road. 
It  was  an  old  road,  all  drags.  He  had  trained  his  dogs  to  stay  on  the  right 
side  of  the  road.  He  had  trained  his  dogs  to  be  familiar  with  snowmo- 
biles and  he  was  out  practicing  for  a  race.  He  had  passed  several  other 
snowmobiles  who  testified  later  at  the  hearing  that  the  dogs  behaved 
very  well  and  stayed  on  that  side  of  the  road.  At  this  time  he  heard  a 
noise  behind  him  and  he  turned  to  look.  He  lifted  one  foot  off  of  his  sleigh 
to  look  backwards  and  he  was  struck  by  a  snowmobile  going  at  a  high 
rate  of  speed.  The  accident  left  him  unconscious.  It  removed  both  of  his 
boots  off  of  his  feet.  Threw  his  gloves  off  of  his  hands  and  he  was  left 
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laying  in  the  snow.  Testimony  afterwards... the  person  on  the  Ski-Doo, 
or  snow  machine  did  get  off  and  went  back  and  looked  at  the  situation 
and  left  him.  It  is  hard  to  say,  but  the  testimony  said  that,  after  he  left 
him,  he  went  down  the  snowmobile  trail  and  drove  through  a  parking 
lot  of  a  hospital  and  drove  by  a  convenience  store  that  had  a  pay  phone 
and  went  home  and  hid  his  snow  machine.  He  admitted  to  this.  Unfor- 
tunately, there  was  no  law  under  the  books,  under  the  snow  mobile  act, 
for  conduct  after  an  accident.  You  are  going  to  hear  me  in  a  couple  of 
weeks  do  the  same  thing  with  a  boating  accident.  What  we  are  asking 
today  is  that  we  equalize  the  motor  vehicle  laws  for  ATVs  and  snow  mo- 
biles. If  we  pass  this  statute,  the  law  will  require  that  they  stop  their 
vehicle  and  provide  their  name  and  address  to  the  other  party,  report 
the  accident  to  the  nearest  police  officer  and  submit  an  accident  report 
to  the  Department  of  Safety  and  Fish  and  Game  within  five  days  of  the 
accident,  if  injury  or  property  damage  exceeds  $500.  The  other  very 
interesting  thing  is  Mr.  Hessert  thought  he  was  going  to  die.  But  usu- 
ally when  dogs  are  left  unattended,  they  go  home.  He  doesn't  know  why 
but  these  dogs  stayed  with  him.  He  was  able  to,  when  he  regained 
consciousness,  he  was  able  to  crawl  to  the  sled,  get  into  his  sleeping 
bag,  and  then  finally,  because  of  the  rider's  girlfriend,  they  did  go  down- 
town and  reported  it  to  911  that  there  was  an  accident  and  then  they 
went  back  and  found  him.  Mr.  Hessert. ..I  spoke  to  him  last  week  about 
this.  He  is  going  through  his  seventh  or  eighth  surgery  and  is  still  on 
crutches  and  has  a  way  to  go.  I  hope  you  will  pass  this.  Thank  you  very 
much,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SENATOR  EATON  (In  the  Chair):  Senator  Flanders,  please  wish  him,  the 
next  time  you  talk  with  him,  a  speedy  recovery.  Thanks  for  the  update. 

SB  476,  extending  the  period  for  completing  work  under  the  Skyhaven 
airport  wetlands  permit.  Transportation  Committee.  Inexpedient  to  leg- 
islate, Vote  4-0.  Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill  476 
inexpedient  to  legislate.  This  bill  would  have  extended  the  period  of  com- 
pleting work  under  the  Skyhaven  Airport  wetlands  permit.  However,  since 
this  bill  was  originally  submitted,  the  legislature  was  able  to  override  the 
Governor's  veto  on  House  Bill  724-FN-L  that  dealt  with  similar  issues. 
Therefore,  the  passage  of  Senate  Bill  476  is  no  longer  necessary.  The 
Transportation  Committee  recommends  Senate  Bill  476  inexpedient  to 
legislate  and  requests  your  support.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  523-FN,  prohibiting  the  use  of  government  property  for  electioneer- 
ing. Internal  Affairs  Committee.  Inexpedient  to  legislate.  Vote  2-0.  Sena- 
tor Boyce  for  the  committee. 

Question  is  on  the  committee  report  of  inexpedient  to  legislate. 

A  roll  call  was  requested  by  Senator  Larsen. 

Seconded  by  Senator  Foster. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Clegg, 
Gatsas,  Barnes,  Martel,  Sapareto,  Morse,  Prescott. 
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The  following  Senators  voted  No:  Below,  Foster,  Larsen, 
D'Allesandro,  Estabrook,  Cohen. 

Yeas:  17  -  Nays:  6 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

MOTION  OF  RECONSIDERATION 

Senator  Flanders  having  voted  on  the  prevaihng  side,  moved  reconsid- 
eration on  SB  369,  relative  to  examinations  of  insurance  companies  by 
the  insurance  department,  whereby  it  was  ordered  to  third  reading. 

Motion  failed. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 

Third  Reading  and  Final  Passage 
SB  329-FN,  relative  to  the  recovery  by  the  retirement  system  of  the 
overpayment  of  benefit  amounts. 

SB  330-FN,  relative  to  creditable  service  of  retirement  system  members 
reemployed  after  qualifying  military  service. 

SB  338-FN,  relative  to  the  purchase  of  prior  service  credit  by  certain 
political  subdivision  employee  members. 

SB  339-FN,  relative  to  the  involuntary  commitment  of  certain  persons 
found  not  competent  to  stand  trial  for  certain  criminal  offenses. 

SB  345,  exempting  payroll  accounts  from  trustee  process. 

SB  351-FN,  relative  to  concurrent  enrollment  at  regional  vocational  edu- 
cation centers. 

SB  352-FN-L,  relative  to  computing  school  building  aid  grant  amounts. 

SB  355,  relative  to  the  regulation  and  servicing  of  portable  fire  extin- 
guishers and  fixed  fire  extinguishing  systems,  fire  sprinkler  systems, 
and  fire  alarm  and  detection  systems. 

SB  359,  relative  to  construction  of  buildings  on  certain  pre-existing 
streets. 

SB  366-FN,  relative  to  the  Interstate  Insurance  Product  Compact. 

SB  375,  relative  to  the  regulation  of  physician  assistants. 

SB  404,  establishing  a  committee  to  study  the  feasibility  of  providing 
statewide  access  to  "Newsline  for  the  Blind." 

SB  416,  relative  to  membership  of  the  advisory  committee  on  child  care. 

SB  428,  establishing  a  committee  to  study  the  protection  of  consumers 
from  unfair  lending  practices. 

SB  436-FN-L,  relative  to  the  Claremont  and  Newport  district  courts. 

SB  456,  relative  to  record  books  maintained  by  registers  of  deeds. 
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SB  470-FN,  relative  to  funding  for  the  physician  effectiveness  program. 

SB  472,  relative  to  updating  the  terminology  in  statutes  affecting  chil- 
dren with  special  health  care  needs. 

SB  479,  commemorating  the  anniversary  of  the  founding  of  the  United 
States  Marine  Corps. 

SB  488,  establishing  a  committee  to  study  the  effects  of  electric  utility 
restructuring  on  state  dams  and  the  alternatives  for  the  operation  and 
maintenance  of  state-owned  dams. 

SB  493,  repealing  examination  standards  for  certified  public  accountants. 

SB  499,  making  a  change  to  the  electrician  licensing  exemption. 

SB  503-FN-L,  establishing  a  commission  to  study  the  benefit  of  munici- 
palities using  bonds  for  construction,  development,  improvement,  and 
acquisition  of  broadband  facilities. 

SB  520,  relative  to  modification  of  child  support  obligation. 

SB  527,  relative  to  sessions  for  correction  of  checklists. 

ANNOUNCEMENTS 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

INTRODUCTION  OF  SENATE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  Senate  Bills  numbered  from  532  to  533,  shall  be  by  this 
resolution  read  a  first  and  second  time  by  the  therein  listed  titles  and 
referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 
SB  532-FN,  exempting  biodiesel  from  the  road  toll.  (Flanders,  Dist  7; 
Sen.  Eaton,  Dist  10;  Sen.  Johnson,  Dist  2;  Rep.  Leach,  Hills  42:  Trans- 
portation) 

SB  533,  relative  to  licensing  requirements  for  certain  recreation  and 
child  care  programs.  (Sen.  Johnson,  Dist  2;  Sen.  Clegg,  Dist  14;  Sen. 
D'Allesandro,  Dist  20;  Sen.  Gatsas,  Dist  16;  Sen.  Martel,  Dist  18;  Sen. 
O'Hearn,  Dist  12;  Sen.  Odell,  Dist  8;  Sen.  Morse,  Dist  22;  Sen.  Larsen, 
Dist  15;  Sen.  Peterson,  Dist  11;  Sen.  Sapareto,  Dist  19;  Sen.  Foster, 
Dist  13:  Public  Affairs) 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  729-FN,  relative  to  the  regulation  of  tanning  facilities. 

HB  730-FN-L,  establishing  a  committee  to  study  workers'  compensation 
benefits  for  firefighters,  rescue  workers,  and  safety  workers  who  contract 
certain  communicable  diseases. 
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HB  736,  relative  to  duties  of  the  fish  and  game  commission  and  com- 
plaints against  fish  and  game  commissioners. 

HB  767-FN,  relative  to  political  advertising  not  authorized  by  the  can- 
didate. 

HB  803-FN-A-L,  relative  to  the  establishment  of  municipal  economic 
development  and  revitalization  districts  by  municipalities. 

HB  1141,  relative  to  dioxin  emissions  reduction  and  medical  waste  in- 
cinerators. 

HB  1154,  relative  to  the  Hanover-Lebanon  district  court  and  the  Ply- 
mouth-Lincoln district  court. 

HB  1160,  relative  to  the  membership  of  the  board  of  professional  geolo- 
gists. 

HB  1169,  relative  to  child  support  calculations  based  on  one-time  or 
irregular  income. 

HB  1170,  establishing  a  committee  to  study  access  to  medical  records 
of  persons  with  highly  communicable  diseases. 

HB  1212,  relative  to  the  circumstances  under  which  a  juvenile  may  be 
committed  to  the  youth  development  center  until  the  age  of  18. 

HB  1248-FN,  relative  to  the  state  board  of  nursing. 

HB  1254-FN,  relative  to  the  postsecondary  education  vocational  school 
licensing  fund  and  the  forgivable  loan  fund  in  the  workforce  incentive 
program. 

HB  1259,  relative  to  the  medical  certification  required  for  a  walking 
disability  plate  or  placard. 

HB  1260,  naming  the  new  Route  9  bridge  over  the  Connecticut  River 
between  New  Hampshire  and  Vermont  the  United  States  Navy  Seabees 
Bridge. 

HB  1275-FN-A,  relative  to  the  role  of  the  department  of  health  and  hu- 
man services  in  juvenile  proceedings. 

HB  1281,  permitting  the  adoption  of  an  alternative  cost  apportionment 
method  in  a  cooperative  school  district. 

HB  1290,  establishing  a  study  committee  to  examine  time  limits  on  eli- 
gibility for  Temporary  Assistance  for  Needy  Families. 

HB  1311-FN,  establishing  a  committee  to  study  decreasing  the  insur- 
ance premium  tax. 

HB  1325-FN-A,  relative  to  additional  uses  of  the  E-Z  Pass  system. 

HB  1334,  relative  to  retention  of  records  offish  and  game  law  violations 
by  the  fish  and  game  department. 

HB  1336,  relative  to  the  procedures  for  the  legislative  ethics  committee. 

HB  1363,  establishing  a  policy  for  naming  state  highways,  bridges,  and 
buildings. 

HB  1370,  establishing  a  committee  to  study  property  tax  relief. 

HB  1378-FN-A,  relative  to  New  Hampshire  service  medals  for  veterans 
of  World  War  H,  the  Korean  War,  and  the  Vietnam  War  and  making  an 
appropriation  therefor. 

HB  1403,  extending  the  reporting  dates  of  certain  study  committees. 
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INTRODUCTION  OF  HOUSE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  legislation  numbered  from  729  to  1403  shall  be  by 
this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 
HB  729-FN,  relative  to  the  regulation  of  tanning  facilities.  (Internal 
Affairs) 

HB  730-FN-L,  establishing  a  committee  to  study  workers'  compensation 
benefits  for  firefighters,  rescue  workers,  and  safety  workers  who  contract 
certain  communicable  diseases.  (Insurance) 

HB  736,  relative  to  duties  of  the  fish  and  game  commission  and  com- 
plaints against  fish  and  game  commissioners.  (Wildlife  and  Recreation) 

HB  767-FN,  relative  to  political  advertising  not  authorized  by  the  can- 
didate. (Internal  Affairs) 

HB  803-FN-A-L,  relative  to  the  establishment  of  municipal  economic 
development  and  revitalization  districts  by  municipalities.  (Energy  and 
Economic  Development) 

HB  1141,  relative  to  dioxin  emissions  reduction  and  medical  waste  in- 
cinerators. (Environment) 

HB  1154,  relative  to  the  Hanover-Lebanon  district  court  and  the  Ply- 
mouth-Lincoln district  court.  (Executive  Departments  and  Administration) 

HB  1160,  relative  to  the  membership  of  the  board  of  professional  geolo- 
gists. (Public  Affairs) 

HB  1169,  relative  to  child  support  calculations  based  on  one-time  or 
irregular  income.  (Judiciary) 

HB  1170,  establishing  a  committee  to  study  access  to  medical  records  of 
persons  with  highly  communicable  diseases.  (Public  Institutions,  Health 
and  Human  Services) 

HB  1212,  relative  to  the  circumstances  under  which  a  juvenile  may  be 
committed  to  the  youth  development  center  until  the  age  of  18.  (Judiciary) 

HB  1248-FN,  relative  to  the  state  board  of  nursing.  (Executive  Depart- 
ments and  Administration) 

HB  1254-FN,  relative  to  the  postsecondary  education  vocational  school 
licensing  fund  and  the  forgivable  loan  fund  in  the  workforce  incentive 
program.  (Ways  and  Means) 

HB  1259,  relative  to  the  medical  certification  required  for  a  walking 
disability  plate  or  placard.  (Public  Affairs) 

HB  1260,  naming  the  new  Route  9  bridge  over  the  Connecticut  River 
between  New  Hampshire  and  Vermont  the  United  States  Navy  Seabees 
Bridge.  (Transportation) 

HB  1275-FN-A,  relative  to  the  role  of  the  department  of  health  and  hu- 
man services  in  juvenile  proceedings.  (Public  Institutions,  Health  and 
Human  Services) 

HB  1281,  permitting  the  adoption  of  an  alternative  cost  apportionment 
method  in  a  cooperative  school  district.  (Education) 
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HB  1290,  establishing  a  study  committee  to  examine  time  limits  on  eli- 
gibility for  Temporary  Assistance  for  Needy  Families.  (Public  Institu- 
tions, Health  and  Human  Services) 

HB  1311-FN,  establishing  a  committee  to  study  decreasing  the  insur- 
ance premium  tax.  (Ways  and  Means) 

HB  1325-FN-A,  relative  to  additional  uses  of  the  E-Z  Pass  system.  (Trans- 
portation) 

HB  1334,  relative  to  retention  of  records  offish  and  game  law  violations 
by  the  fish  and  game  department.  (Wildlife  and  Recreation) 

HB  1336,  relative  to  the  procedures  for  the  legislative  ethics  commit- 
tee. (Internal  Affairs) 

HB  1363,  establishing  a  policy  for  naming  state  highways,  bridges,  and 
buildings.  (Transportation) 

HB  1370,  establishing  a  committee  to  study  property  tax  relief.  (Ways 
and  Means) 

HB  1378-FN-A,  relative  to  New  Hampshire  service  medals  for  veterans 
of  World  War  II,  the  Korean  War,  and  the  Vietnam  War  and  making  an 
appropriation  therefor.  (Finance) 

HB  1403,  extending  the  reporting  dates  of  certain  study  committees. 
(Internal  Affairs) 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  403,  requiring  a  person  found  not  guilty  of  certain  sexual  offenses 
by  reason  of  insanity  to  register  as  a  criminal  offender. 

HB  422,  relative  to  the  selection  of  replacement  justices  for  supreme 
court  justices  who  are  disqualified  to  hear  cases. 

HB  444,  relative  to  summoning  witnesses  from  another  state  in  certain 
actions  involving  children. 

HB  532,  relative  to  notice  and  filing  of  divorce  petitions. 

HB  622-FN,  clarifying  certain  exemptions  from  the  right-to-know  law. 

HB  643-FN,  relative  to  the  family  division  of  the  courts. 

HB  656-FN,  establishing  a  commission  to  study  the  operations  of  the 
family  division  court  in  Grafton  county. 

INTRODUCTION  OF  HOUSE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  legislation  numbered  from  403  to  656,  shall  be  by 
this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 
HB  403,  requiring  a  person  found  not  guilty  of  certain  sexual  offenses 
by  reason  of  insanity  to  register  as  a  criminal  offender.  (Judiciary) 

HB  422,  relative  to  the  selection  of  replacement  justices  for  supreme 
court  justices  who  are  disqualified  to  hear  cases.  (Judiciary) 
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HB  444,  relative  to  summoning  witnesses  from  another  state  in  certain 
actions  involving  children.  (Judiciary) 

HB  532,  relative  to  notice  and  filing  of  divorce  petitions.  (Judiciary) 

HB  622-FN,  clarifying  certain  exemptions  from  the  right-to-know  law. 
(Judiciary) 

HB  643-FN,  relative  to  the  family  division  of  the  courts.  (Judiciary) 

HB  656-FN,  establishing  a  commission  to  study  the  operations  of  the 
family  division  court  in  Grafton  county.  (Judiciary) 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


February  19,  2004 


The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

One  day  a  lawyer  got  Jesus  into  a  corner  and  asked  him  if  he  could  sum- 
marize the  whole  law  in  a  few  sentences  or  phrases.  Jesus'  response,  to 
paraphrase  him,  went  something  like  this,  "it's  really  not  all  that  compli- 
cated. The  whole  thing  comes  down  to  this:  Love  God  and  then  love  your 
neighbor  the  same  way  you  want  to  be  loved."  I  don't  know  about  you,  but 
I  find  the  choices  and  decisions  that  I  make,  I  am  continually,  and  often, 
unwittingly,  complicating  the  very  thing  that  Jesus  tried  to  make  so 
simple  and  clear  for  that  lawyer.  I  wonder  if  that  ever  happened  to  you? 
So  I  am  here  to  speak  words  to  you  this  morning  that  are  not  often  ut- 
tered in  this  place.  With  no  exceptions,  I  love  you  -  each  Senator,  every 
staff  member,  everyone  in  the  gallery  and  every  single  member  of  the 
press.  Go  ahead  and  squirm,  but  I  love  you.  I  have  learned  that  whenever 
I  choose  to  do  that,  things  get  a  whole  lot  simpler  and  much  clearer  -  and 
I  think  that  is  precisely  what  Jesus  had  in  mind,  for  me  -  and  for  you  too. 
Let  us  pray: 

Gracious  God,  we  ask  You  today  to  simplify,  clarify,  de-clutter  and  de- 
fragment our  busy,  hectic  and  too  often  scattered  thoughts  and  lives.  Give 
us  the  ability  this  day  and  in  these  ordinary  moments  to  see  You,  to  fol- 
low You,  and  to  adhere  to  the  commandment  which  is  the  greatest  one 
of  all  -  the  one  that  has  to  do  with  love.  Amen 

Senator  Green  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  wanted  to  just 
do  an  interlude  before  I  introduce  Stan.  I  wanted  to  do  this  before  Rev- 
erend Jones  left  because  I  think  that  his  little  annotations  are  so  sig- 
nificant and  so  meaningful  to  all  of  us.  There  is  a  great  deal  of  love  that 
has  to  be  shared.  I  think  that  he  shared  it  with  us  and  shares  it  with 
us,  and  that  is  a  commodity  that  we  all  have  plenty  of  and  we  can  give 
a  lot  to  everybody.  I  certainly  appreciate  his  comments.  He  is  one  great, 
great  person  and  I  think,  is  an  inspiration  to  me  every  time  we  have  a 
session  here.  I  wanted  that  on  the  record.  I  was  kind  of  hoping  that  he 
would  still  be  here.  Thank  you,  Mr.  President. 
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COMMITTEE  REPORTS 
SB  381,  relative  to  the  transfer  of  certain  capital  appropriations  within 
the  department  of  safety.  Capital  Budget.  Ought  to  pass,  Vote  4-0.  Sena- 
tor Morse  for  the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  381 
ought  to  pass.  This  bill  allows  the  Department  of  Safety  the  ability  to 
transfer  funds  between  projects.  This  will  allow  them  to  complete  their 
work  on  the  new  Motor  Vehicles  Building  in  a  much  timelier  manner. 
The  department  has  reassured  the  committee  that  this  legislation  will 
enable  them  to  act  in  a  more  cost  effective  way  in  the  future.  Please  join 
the  Capital  Budget  Committee  in  recommending  that  Senate  Bill  381 
ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  516-L,  relative  to  the  standard  of  review  for  requests  for  excavat- 
ing and  dredging  permits,  and  relative  to  an  appropriation  for  the  ex- 
pansion of  the  Port  of  Portsmouth.  Capital  Budget  Committee.  Ought 
to  pass  with  amendment.  Vote  4-0.  Senator  Clegg  for  the  committee. 

Capital  Budget 
February  17,  2004 
2004-0483S 
08/10 

Amendment  to  HB  516-LOCAL 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  the  standard  of  review  for  requests  for  excavating 
and  dredging  permits,  relative  to  an  appropriation  for  the  ex- 
pansion of  the  Port  of  Portsmouth,  and  relative  to  additional 
powers  and  duties  of  the  Pease  development  authority. 

Amend  the  bill  by  replacing  all  after  section  3  with  the  following: 

4  Purpose  Amended;  1991  Appropriation;  Port  Authority.  Amend  1991, 
351:5,  as  amended  by  1992,  260:20,  1994,  204:1,  2000,  15:1,  2000,  292:10, 
and  2003,  240:27  to  read  as  follows: 

351:5  Appropriation;  Port  Authority.  The  expansion  of  the  Port  of  Ports- 
mouth funded  in  this  section  shall  include  an  [11-acre]  expansion  of  [the 
north  yard  of]  the  port,  the  construction  of  [a]  an  up  to  750-foot  pier, 
dredging  projects  including  associated  mitigation  to  maintain  channels 
and  harbor,  a  hydrodynamic  study  of  Hampton  and  Seabrook,  renovation 
of  any  commercial  fish  piers  that  may  be  transferred  to  the  port  author- 
ity, and  the  rip-rap  project  on  River  Street  in  Seabrook.  The  sums  here- 
inafter detailed  are  hereby  appropriated  for  the  project  specified: 
A.  Port  of  Portsmouth  Expansion  $18,300,000 

Total  state  appropriation  section  5  $18,300,000 

(The  funds  appropriated  in  subparagraph  A  for  the  Port  of  Portsmouth 
expansion  shall  not  be  expended,  encumbered,  or  obligated  in  any  way 
unless  an  action  plan,  which  shall  include  construction  documents,  pre- 
pared by  the  New  Hampshire  Port  Authority  shall  be  approved  by  the 
capital  budget  overview  committee,  the  fiscal  committee,  and  the  gov- 
ernor and  council.  $1,500,000  of  the  total  amount  appropriated  herein 
is  hereby  released  for  the  purpose  of  final  design  and  bid  documents. 
$1,800,000  of  the  total  amount  appropriated  is  designated  for  wetland 
mitigation.  $400,000  of  the  total  amount  appropriated  is  designated  for 
the  Hampton-Seabrook  hydrodynamic  study.  The  remaining  $14,600,000 
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is  designated  for  construction,  renovation,  and  dredging  projects  in- 
cluding associated  mitigation.  This  appropriation  shall  be  nonlapsing 
until  the  project  is  completed.  The  New  Hampshire  Port  Authority  shall 
not  encumber,  obligate,  or  expend  any  funds  from  this  appropriation 
for  renovation  or  dredging  projects  without  the  prior  approval  of  the 
capital  budget  overview  committee.  The  total  amount  that  may  be  ex- 
pended for  renovation  and  dredging  projects  including  associated  miti- 
gation shall  not  exceed  a  total  of  $1,000,000.  In  addition,  for  the  bien- 
nium  beginning  July  1,  2003,  the  sum  of  $1,000,000  shall  be  expended 
for  the  dredging  of  Hampton  -  Seabrook  harbor[,  provided  that  the 
Army  Corps  of  Engineers  takes  responsibility  for  completion  and  fund- 
ing of  future  harbor  dredging  projects].) 

5  New  Section;  Pease  Development  Authority;  Additional  Powers  and 
Duties.  Amend  RSA  12-G:42  by  inserting  after  section  XHI  the  following 
new  section: 

XIV.  Be  authorized  to  enter  into  a  memorandum  of  agreement  with 
the  Department  of  the  Army  concerning  the  construction  of  the  Shore- 
line Erosion  Control  Demonstration  Project  in  Seabrook,  New  Hamp- 
shire, as  authorized  by  Section  227(3)  of  the  Water  Resources  Develop- 
ment Action  of  1996,  Public  Law  104-303,  as  amended.  Incident  to  the 
execution  of  the  agreement  and  the  acceptance  of  federal  aid,  the  author- 
ity is  authorized  to  take  all  actions  required  of  the  authority  under  the 
agreement,  including,  but  not  limited  to: 

(a)  Execute  an  indemnification  agreement  in  the  name  of  the  au- 
thority and  the  state  with  and  for  the  benefit  of  the  United  States  for 
damage  arising  from  construction,  operation,  maintenance,  repair,  re- 
placement, rehabilitation,  monitoring  and  adaptive  management  of  the 
project; 

(b)  Accept,  as  between  the  Corp  of  Engineers  and  the  authority,  the 
obligations  imposed  on  an  operator  of  the  project  under  the  federal 
Comprehensive  Environmental  Response  Compensation  and  Liability 
Act  (CERCLA)  of  1980,  42  U.S.C.  section  9601,  et  seq.,  as  amended; 

(c)  Operate,  maintain,  repair,  replace  and  rehabilitate  the  project 
or  any  functional  portion  of  the  project  upon  notification  from  the  de- 
partment; 

(d)  Provide  or  acquire  all  lands,  easements,  rights  of  way,  and 
suitable  borrow  and  dredged  or  excavated  material  disposal  areas  that 
the  Department  determines  the  authority  must  provide  for  the  construc- 
tion, operation,  maintenance,  repair,  replacement,  rehabilitation,  moni- 
toring and  adaptive  management  of  the  project;  and 

(e)  Bear  half  the  costs  for  services  provided  in  connection  with  non- 
binding  alternative  dispute  resolution  as  may  be  necessary  under  the 
agreement. 

6  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0483S 

AMENDED  ANALYSIS 

This  bill  changes  the  standard  of  review  for  requests  for  excavating 
and  dredging  permits. 

This  bill  also  eliminates  a  contingency  on  an  appropriation  for  the  dredg- 
ing of  Hampton-Seabrook  harbor. 

This  bill  also  grants  authority  for  the  Pease  Development  Authority 
to  enter  into  an  agreement  with  the  Department  of  the  Army  concern- 
ing the  Shoreline  Erosion  Control  Demonstration  Project. 
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SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  House  Bill  516 
ought  to  pass  as  amended.  The  bill  proposes  to  change  the  standard  of 
review  for  excavating  and  dredging  permits  that  are  sought  for  state 
construction  projects  and  are  administered  by  the  Department  of  Trans- 
portation. The  committee  amendment  repeals  the  contingency  on  the 
appropriation  for  the  dredging  of  Hampton-Seabrook  harbor.  The  amend- 
ment also  grants  the  Pease  Development  Authority  to  enter  into  an  agree- 
ment with  the  Department  of  the  Army  concerning  the  Shoreline  Erosion 
Control  Demonstration  Project,  which  most  of  us  know  as  Project  227.  The 
committee  strongly  asks  for  your  support  in  passing  this  measure.  I  also 
have  a  floor  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Senator  Clegg  offered  a  floor  amendment. 

Sen.  Clegg,  Dist.  14 
February  18,  2004 
2004-0539S 
08/04 

Floor  Amendment  to  HB  516-LOCAL 
Amend  the  bill  by  inserting  after  section  5  the  following  and  renumber- 
ing the  original  section  6  to  read  as  8: 

6  Pease  Development  Authority;  Powers  and  Duties.  Amend  RSA  12-G:42, 
IX  to  read  as  follows: 

IX.  Have  the  responsibility  for  and  jurisdiction  over  the  state-owned 
commercial  piers  and  facilities  at  Portsmouth,  Rye  Harbor,  and  Hamp- 
ton Harbor  [except  as  provided  in  RSA  12-A:7-a],  including  the  estab- 
lishment of  fees  and  rents  associated  with  the  use  of  such  facilities. 

7  Repeal.  RSA  12-A:7-a,  relative  to  the  establishment  of  the  bureau  of 
marine  services,  is  repealed. 

2004-0539S 

AMENDED  ANALYSIS 
This  bill: 

I.  Changes  the  standard  of  review  for  requests  for  excavating  and 
dredging  permits. 

II.  Eliminates  a  contingency  on  an  appropriation  for  the  dredging  of 
Hampton-Seabrook  harbor. 

III.  Grants  authority  for  the  Pease  Development  Authority  to  enter  into 
an  agreement  with  the  Department  of  the  Army  concerning  the  Shoreline 
Erosion  Control  Demonstration  Project. 

IV.  Eliminates  the  bureau  of  marine  services. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Mr.  President,  when  the 
committee  had  the  amendments,  we  merged  two  amendments  together 
and  I  apologize  to  the  Senate  that  I  didn't  look  at  it  closely.  Inadvertently, 
there  had  been  dropped  two  pieces  from  the  original  House  Bill  516.  I  am 
adding  those  on  so  that  we  can  complete  all  the  work  that  we  need  to 
do  at  the  Hampton-Seabrook  harbors.  What  I  have  is,  "The  responsibil- 
ity for  and  jurisdiction  over  the  state-owned  commercial  piers"  and  a 
repeal  of  "the  establishment  of  the  bureau  of  marine  serves."  Thank  you, 
Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Clegg,  the 
amended  version  of  House  Bill  516  along  with  this  amendment  does 
not  cost  any  more  general  fund  expenditures? 
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SENATOR  CLEGG:  That  is  correct.  This  does  not  cost  any  more  from  the 
general  fund.  In  fact  it  is  to  ensure  that  we  receive  $2.5  milhon  worth  of 
work  from  the  federal  government.  Again,  with  no  expense  to  the  state. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  rise  to  speak.  The  dredg- 
ing of  Hampton-Seabrook  harbor  has  been  needed.  It  is  a  very,  very  diffi- 
cult issue.  It  has  been  going  on  for  quite  some  time.  There  are  a  lot  of 
complex  factors  in  here.  I  just  wanted  to  thank  the  people  on  the  Capital 
Budget  Committee  who  have  worked  on  this.  This  is  one  of  two  bills  af- 
fecting the  commercial  fishing  industry  in  the  state  of  New  Hampshire. 
This  is  something  that  will  make  a  very  big,  much,  much  needed  differ- 
ence in  commercial  fishing  in  the  state  of  New  Hampshire.  It  is  wonder- 
ful that  all  of  the  details  have  been  worked  out  participating  with  the  state 
and  federal  government.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

SUSPENSION  OF  THE  RULES 

Senator  Clegg  moved  that  the  Rules  of  the  Senate  be  so  far  suspended 
as  to  permit  HB  516-L  to  be,  by  this  motion,  ordered  to  third  reading 
in  the  early  session  and  passed  at  this  time. 

Question  is  on  ordering  to  third  reading  in  the  early  session  and 
passage  of  the  bill. 

A  2/3  vote  is  required. 

A  roll  call  was  requested  by  Senator  Eaton. 

Seconded  by  Senator  Clegg. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney, 
Boyce,  Below,  Green,  Flanders,  Odell,  Roberge,  Peterson, 
O'Hearn,  Foster,  Clegg,  Larsen,  Gatsas,  Barnes,  Martel, 
D'Allesandro,  Estabrook,  Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  None. 

Yeas:  22  -  Nays:  0 

Adopted. 

Ordered  to  third  reading. 

Senator  Sapareto  is  in  favor  of  the  motion  of  ordering  to  third 
reading  and  final  passage  on  HB  516-L. 

SB  481-FN-L,  establishing  the  Great  Bay  sewer  district.  Environment 
Committee.  Ought  to  pass  with  amendment.  Vote  5-0.  Senator  Prescott 
for  the  committee. 

Environment 
February  11,  2004 
2004-041 7s 
06/09 

Amendment  to  SB  481-FN-LOCAL 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    establishing  a  sewer  and  other  water-related  purposes  district 
for  Great  Bay. 
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Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Chapter;  Estuary  Alliance  for  Sewage  Treatment.  Amend  RSA 
by  inserting  after  chapter  485-D  the  following  new  chapter: 

CHAPTER  485-E 

ESTUARY  ALLIANCE  FOR  SEWAGE  TREATMENT 

485-E  :1  Statement  of  policy.  The  purpose  of  the  chapter  is  to  achieve 
the  restoration  of  the  estuary  habitat  as  part  of  the  National  Estuary 
Restoration  Act  of  2000,  to  develop  an  estuary  habitat  restoration  fund- 
ing strategy  for  creating  and  maintaining  effective  partnerships  with  the 
federal  government  and  with  the  private  sector,  to  establish  a  funding 
partnership  between  local  communities  and  the  state,  and  to  seek  fed- 
eral assistance  for  and  promote  efficient  financing  of  the  Great  Bay  es- 
tuary habitat  restoration  project.  It  is  recognized  that  in  certain  cases 
municipalities  in  New  Hampshire  may,  in  order  to  avoid  duplication  of 
cost  and  effort,  and  in  order  to  take  advantage  of  economies  of  scale,  find 
it  necessary  or  advisable  to  enter  into  agreements  whereby  joint  public 
wastewater  collection,  treatment,  and  discharge  systems  are  designed, 
constructed,  operated,  and  maintained.  The  state  of  New  Hampshire 
recognizes  the  value  of  and  need  for  such  agreements,  and  the  Estuary 
Alliance  for  Sewage  Treatment  is  established  for  this  purpose  or  for  other 
water-related  purposes. 

485-E:2  Definitions.  In  this  chapter: 

I.  "Construction"  shall  include  all  engineering  services  in  addition  to 
the  construction  of  joint  public  wastewater  collection,  treatment,  and  dis- 
charge systems,  except  those  intercepting  sewers  and  facilities  retained 
by  municipalities;  or  any  other  associated  work,  or  both,  and  including  any 
necessary  land  acquisition,  easements,  and  rights-of-way. 

II.  "Directors"  means  the  EAST  board  of  directors. 

III.  "EAST"  means  the  Estuary  Alliance  for  Sewage  Treatment. 

IV.  "Municipalities"  means  cities,  towns,  village  districts,  or  other 
incorporated  units  of  local  government  possessing  authority  to  construct, 
maintain,  and  operate  public  wastewater  facilities  and  to  raise  revenue 
therefor  by  bonding  and  taxation,  which  may  legally  impose  and  collect 
user  charges  and  impose  and  enforce  regulatory  control  upon  users  of 
public  wastewater  facilities. 

V.  "Operation  and  maintenance"  shall  include  maintenance  of  all 
buildings,  equipment,  supplies,  and  administrative  costs  associated 
with  the  management  of  joint  public  wastewater  collection,  treatment, 
and  discharge  systems,  and  for  such  other  purposes  as  may  be  involved 
in  the  operation  of  an  effective  regional  pollution  control  program. 

VI.  "Sewage"  means  the  water-carried  waste  products  from  build- 
ings, public  or  private,  together  with  such  groundwater  infiltration  and 
surface  water  as  may  be  present. 

485-E:3  Estuary  Alliance  for  Sewage  Treatment.  There  is  hereby  estab- 
lished a  public  body  corporate  and  politic  having  a  distinct  legal  existence 
separate  from  the  state  and  not  constituting  a  department  or  agency  of 
the  state  government  to  be  known  as  the  Estuary  Alliance  for  Sewage 
Treatment,  also  known  as  EAST.  The  public  purpose  of  EAST  is: 

I.  To  acquire,  own,  and  operate  or  cause  to  be  operated  joint  public 
wastewater  collection,  treatment,  and  discharge  systems  to  be  used  for 
the  collection,  treatment,  and  disposal  of  treated  wastewater  from  the 
municipal  sewage  treatment  plants  in  the  Great  Bay  estuary  area. 

II.  To  construct  the  infrastructure  necessary  for  the  delivery  of  treated 
wastewater  to  the  outfall  pipeline. 
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III.  To  construct  the  outfall  delivery  system  for  transporting  treated 
wastewater  to  the  deep  water  of  the  Atlantic  Ocean. 

IV.  To  act  for  other  water-related  purposes. 
485-E:4  Method  of  Joining  EAST  by  Agreement. 

I.  The  agreement  to  become  a  member  of  EAST  shall  be  adopted  by 
the  legislative  body  of  a  municipality  in  accordance  with  statutory  pro- 
cedures for  the  adoption  of  interlocal  agreements  between  municipalities. 

II.  Agreements  entered  into  pursuant  to  this  alliance  shall  contain 
at  least  the  following: 

(a)  A  system  of  charges  for  users  of  the  joint  public  wastewater 
discharge  distribution  system. 

(b)  A  uniform  set  of  standards  for  users  of  the  joint  public  waste- 
water discharge  distribution  system. 

(c)  A  provision  for  the  pro  rata  sharing  of  operating  and  mainte- 
nance costs  based  upon  actual  usage. 

(d)  A  provision  establishing  a  procedure  for  the  arbitration  and 
resolution  of  disputes. 

(e)  A  provision  establishing  a  procedure  for  the  carrying  of  liabil- 
ity insurance,  if  such  insurance  is  necessary  under  the  laws  the  state  of 
New  Hampshire. 

(f)  A  provision  establishing  a  procedure  for  the  modification  of  the 
agreement. 

(g)  A  provision  establishing  a  procedure  for  the  adoption  of  regu- 
lations for  the  use,  operation,  and  maintenance  of  the  joint  public  waste- 
water collection,  treatment,  and  discharge  systems. 

(h)  A  provision  setting  forth  the  means  by  which  a  municipality 
that  does  not  own  the  joint  public  wastewater  discharge  distribution 
system  will  pay  the  other  municipalities  its  share  of  the  maintenance 
and  operating  costs  of  the  system. 

III.  Cooperative  agreements  entered  into  by  municipalities  under 
EAST  shall  be  consistent  with  the  laws  of  the  state.  Actions  taken  by  a 
municipality  pursuant  to  this  alliance,  or  pursuant  to  an  agreement  en- 
tered into  under  this  alliance,  including  the  incurring  of  obligations  or  the 
raising  and  appropriating  of  revenue,  shall  be  valid  only  if  taken  in  ac- 
cordance with  the  laws  of  the  state  of  New  Hampshire. 

485-E:5  Review  and  Approval  of  Plans.  The  department  of  environmen- 
tal services  shall  review  and  approve  or  disapprove  all  reports,  designs, 
plans,  and  other  engineering  documents  required  to  apply  for  federal 
grants-in-aid  or  grants-in-aid  from  the  state. 

485-E:6  Federal  Grants  and  Financing. 

I.  Application  for  federal  grants-in-aid  for  the  planning,  design,  and 
construction  of  joint  public  wastewater  collection,  treatment,  and  dis- 
charge systems,  other  distribution  facilities,  and  other  alternative  wa- 
ter-related solutions  shall  be  made  by  EAST.  Each  municipality  shall  be 
responsible  for  applying  for  federal  and  state  grants  for  facilities  or  other 
water-related  solutions  not  used  by  EAST. 

II.  Municipalities  may  raise  and  appropriate  revenue  for  the  purpose 
of  contributing  pro  rata  to  the  planning,  design,  and  construction  costs 
of  joint  public  wastewater  collection,  treatment,  and  discharge  systems 
or  other  water-related  infrastructure  solutions,  or  both,  operated  as  joint 
facilities  pursuant  to  this  alliance. 

485-E:7  Board  of  Directors. 
I.  The  board  of  directors  of  EAST  may  include  but  is  not  limited  to 
the  following  representatives: 

(a)  One  from  every  town  or  city  that  has  joined  EAST. by  agree- 
ment, appointed  by  the  governing  body. 
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(b)  One  member  of  the  county  commission  from  each  county  in 
which  one  or  more  municipahties  participate  in  EAST,  appointed  by 
each  respective  county  chairperson. 

II.  Each  entity  in  paragraph  I  of  this  section  may  appoint  an  alter- 
nate who  will  serve  if  the  primary  board  member  is  absent.  The  board 
of  directors  shall  hold  office  for  2  years.  All  initial  appointments  shall 
be  regarded  as  having  begun  on  the  day  of  the  annual  meeting. 

III.  Annually,  the  board  of  directors  shall  elect  one  of  its  members  as 
chairman  and  another  as  vice  chairman.  The  directors  shall  elect  a  sec- 
retary and  a  treasurer  who  shall  also  be  board  members,  and  the  same 
person  may  serve  both  as  secretary  and  as  treasurer.  The  officers  shall 
be  elected  by  majority  vote. 

IV.  The  directors  shall  serve  without  compensation,  but  EAST  shall 
reimburse  its  directors  for  actual  expenses  appropriately  and  necessar- 
ily incurred  in  the  discharge  of  their  duties. 

485-E:8  General  Powers.  EAST  shall  have  the  following  powers: 

I.  To  sue  and  be  sued. 

II.  To  adopt  and  have  an  official  seal. 

III.  To  adopt  such  bylaws  and  rules  as  necessary  to  exercise  the  pow- 
ers and  perform  the  duties  under  this  chapter. 

IV.  To  adopt  rules  governing  the  use,  operation,  and  maintenance  of 
the  joint  public  wastewater  collection,  treatment,  and  discharge  systems. 

V.  To  acquire,  hold,  use,  and  dispose  of  its  income,  revenues,  funds, 
and  moneys;  and  to  deposit  any  moneys  of  EAST  in  accordance  with  the 
general  laws  of  the  state  of  New  Hampshire. 

VI.  To  appoint  and  employ  officers,  attorneys,  engineers,  consultants, 
agents,  and  employees  as  required  to  carry  out  the  purposes  of  EAST 
and  to  determine  their  qualifications,  terms  of  office,  duties,  and  com- 
pensation. EAST  may  require  bonds  of  its  officers  or  employees. 

VII.  To  take  and  hold  such  materials,  lands,  easements,  and  rights- 
of-way  as  may  be  required  for  the  purposes  of  this  act. 

VIII.  To  rent,  lease,  hold,  use,  and  dispose  of  the  system  or  any  part 
of  the  system. 

IX.  To  apply  for  and  accept  gifts,  loans,  or  grants  of  property,  funds, 
money,  materials,  labor,  supplies,  or  services  from  the  United  States  of 
America  or  the  state  of  New  Hampshire  or  its  agencies  or  departments 
or  any  person,  municipality,  county,  or  firm,  or  corporation,  and  to  carry 
out  the  terms  or  provisions  or  make  agreements  with  respect  to  any  such 
gifts,  loans,  or  grants,  and  to  do  any  and  all  things  necessary,  useful, 
desirable,  or  convenient  in  connection  with  procuring,  accepting,  or  dis- 
posing of  such  gifts,  loans,  or  grants. 

X.  To  make,  enter  into,  and  enforce  all  permits,  contracts,  or  agree- 
ments with  any  department  or  agency  of  the  United  States  of  America 
or  of  the  state  of  New  Hampshire  or  any  public  corporation,  or  quasi- 
public  corporation  or  any  individual,  necessary,  convenient,  or  desirable 
for  the  purposes  of  EAST. 

XI.  To  fix  rates  or  other  charges  for  the  use  of  its  system  and  to  al- 
ter or  change  them  as  it  may  find  necessary. 

485-E:9  Contracts  Made  by  EAST. 
I.  EAST  may  enter  into  contracts  and  agreements  which  it  consid- 
ers to  be  in  the  interests  of  its  public  purposes  with  any  person  or  per- 
sons, with  any  public  or  quasi-public  corporation  with  any  state,  and 
with  the  United  States  and  any  department  or  agency  thereof.  It  may 
enter  into  agreements  for  the  joint  use  of  any  property  and  rights  by 
EAST  and  by  any  public  utility  operating  any  sewage  treatment  facility; 
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agreements  with  any  public  utility  operating  any  sewage  treatment  fa- 
cility either  within  or  without  the  service  area  for  the  joint  use  of  any 
property  of  EAST  or  the  public  utility,  and  agreement  with  any  person, 
or  public  corporation  or  quasi-public  corporation  for  the  maintenance, 
servicing,  operation,  or  use  of  any  sewage  treatment  facility,  property, 
or  equipment  on  such  basis  as  shall  seem  to  EAST  consonant  with  its 
public  purposes. 

II.  EAST  may  make  contracts,  leases,  and  agreements  with  any  de- 
partment or  agency  of  the  United  States  of  America  or  of  the  state  of  New 
Hampshire,  or  with  any  person,  municipality,  county,  or  labor  union,  and 
may  generally  perform  all  acts  necessary  for  the  full  exercise  of  the  pow- 
ers vested  in  it.  EAST  may  acquire  property  under  conditional  sales  con- 
tracts, leases,  equipment  trust  certificates,  or  any  other  form  of  contracts, 
leases,  equipment  trust  certificates,  or  any  other  form  of  contract  or  trust 
agreement.  Contracts  may  be  let  by  an  officer,  employee,  or  agent  of  EAST 
in  such  manner  as  may  be  authorized  from  time  to  time  by  EAST. 

485-E:10  Exemption  from  Regulation.  With  the  exception  of  insurance 
and  safety  requirements,  EAST  shall  not  be  regulated  by  the  New  Hamp- 
shire public  utilities  commission. 

485-E:ll  Exemption  from  Taxes.  All  property  of  EAST  is  hereby  de- 
clared to  be  public  property  devoted  to  the  public  purpose  of  developing 
a  regional  sewage  discharge,  collection,  and  distribution  system,  outfall 
delivery  system,  and  for  other  water-related  purposes  to  aid  the  Great 
Bay  estuary  area  faced  with  the  solution  of  sewage  treatment  needs  and 
shall  be  exempt  from  all  taxes  and  special  assessments  of  the  state  or 
any  of  its  subdivisions.  EAST  shall  not  be  required  to  pay  taxes  or  as- 
sessments upon  its  activities  or  upon  any  of  its  revenues. 

485-E:12  Severability.  If  any  provision  of  this  chapter  or  the  applica- 
tion thereof  to  any  person  or  circumstance  is  held  invalid,  the  invalid- 
ity does  not  affect  other  provisions  or  applications  of  the  chapter  which 
can  be  given  effect  without  the  invalid  provisions  or  application,  and  to 
this  end  the  provisions  of  this  chapter  are  severable. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0417S 

AMENDED  ANALYSIS 
This  bill  establishes  the  Estuary  Alliance  for  Sewage  Treatment  EAST, 
for  the  purpose  of  developing  joint  public  wastewater  collection,  treat- 
ment, and  discharge  systems  for  the  disposal  of  treated  wastewater,  and 
for  other  water-related  purposes,  for  municipalities  in  the  Great  Bay 
estuary  and  related  area. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  Senate  Bill  481 
ought  to  pass  with  amendment.  As  a  little  background,  last  year  Senator 
Green  and  I  got  together  along  with  this  body  and  the  House  of  Repre- 
sentatives and  the  Governor,  and  passed  Senate  Bill  70,  establishing  an 
estuary  or  great  bay  commission.  Funds  were  allocated  to  determine  the 
feasibility  of  networking  from  the  grassroots  up,  involving  the  towns  sur- 
rounding the  great  bay  estuary  and  to  look  long-term  at  some  challenges 
that  face  those  of  us  who  live  in  that  area.  The  challenges  are,  meet  the 
federal  environmental  goals  of  protecting  our  beautiful  Great  Bay  estu- 
ary; solving  septage  disposal  capacity  shortage  in  the  region;  and  meet- 
ing costly,  cleaner,  federal  effluent  mandates.  The  commission  recently  re- 
quested quotes  for  best  method  and  feasibility  to  accomplish  these  goals. 
The  commission  is  now  choosing  a  firm  to  address  these  concerns  and 
make  basic  and  alternative  recommendations  to  the  communities.  Upon 
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review  of  this  report,  the  communities  can  chose  to  use  this  bill  before  us 
today,  Senate  Bill  481,  establishing  an  estuary  alliance  for  septage  treat- 
ment district.  This  initiative  will  keep  the  estuary  in  communities  in 
charge  of  protecting  our  beautiful  estuary  environment  by  joining  together 
to  choose  their  best  affordable  plan.  The  committee  voted  unanimously 
that  this  bill  ought  to  pass  with  the  amendment.  I  ask  the  full  Senate  to 
do  the  same.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  487,  relative  to  lead  sinkers.  Environment  Committee.  Ought  to  pass 
with  amendment,  Vote  5-0.  Senator  Johnson  for  the  committee. 

Environment 
February  11,  2004 
2004-0418S 
05/04 

Amendment  to  SB  487 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Lead  Fishing  Sinkers  and  Jigs;  Use  Prohibited.  Amend  RSA211:13-b 
to  read  as  follows: 

211:13-b  Lead  Fishing  Sinkers  and  Jigs;  Use  Prohibited. 

L  No  person  shall  use  any  lead  sinker  or  lead  jig  for  the  taking  of 
fish  in  any  fresh  water  [lake  or  pond  in  the  state],  except  as  otherwise 
specifically  permitted  in  this  title. 

IL  A  person  using  any  such  lead  sinker  or  jig  shall  be  guilty  of  a 
violation.  Notwithstanding  RSA  651:2,  the  penalty  for  a  violation  of  this 
section  shall  not  exceed  $250. 

in.  The  prohibition  under  this  section  shall  apply  to  interstate  [lakes 
and  ponds]  waters  pursuant  to  RSA  [211:14]  211:4  and  211:5. 

IV.  For  purposes  of  this  section,  "lead  sinker"  means  any  sinker 
made  from  lead,  the  lead  portion  of  which  has  a  mass  of  one  ounce  or 
less,  and  "lead  jig"  means  a  lead  weighted  hook  that  measures  less  than 
one  inch  along  its  longest  axis.  Lead  sinkers  and  lead  jigs  shall  not 
include  lead  fishing  related  items  including  but  not  limited  to  fishing 
line,  flies,  lures,  or  spoons. 

2  New  Subdivision;  Sales  of  Certain  Articles;  Lead  Fishing  Sinkers  and 
Jigs.  Amend  RSA  339  by  inserting  after  section  76  the  following  new 
subdivision: 

Lead  Fishing  Sinkers  and  Jigs 
339:77  Lead  Fishing  Sinkers  and  Jigs;  Sale  Prohibited.  No  person  shall 
sell  or  offer  for  sale  within  the  state  of  New  Hampshire  a  lead  sinker  or 
lead  jig.  The  definition  of  lead  sinker  and  lead  jig  in  RSA  211:13-b,  IV 
shall  apply  to  this  section.  Any  person  who  violates  this  section  shall  be 
guilty  of  a  violation. 

3  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-0418S 

AMENDED  ANALYSIS 
This  bill  prohibits  a  person  from  using  a  lead  sinker  or  jig  while  fresh 
water  fishing.  The  law  previously  prohibited  their  use  only  in  fresh  water 
ponds  and  lakes.  The  bill  also  prohibits  the  sale  of  lead  sinkers  and  jigs. 
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SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  move  Senate  Bill  487 
ought  to  pass  with  amendment  as  recommended  by  the  Committee  on 
Environment.  Many  of  us  were  here  a  few  years  ago  when  the  legisla- 
ture banned  the  use  of  lead  sinkers  in  our  lakes  and  ponds  in  an  effort 
to  protect  the  declining  loon  population  in  our  state.  However,  the  last 
few  years  have  shown  us  that  the  loon  population  is  still  suffering  from 
lead  poisoning,  and  this  bill  is  an  effort  to  fight  that  through  expand- 
ing the  ban  on  lead  sinkers  to  all  fresh  water.  The  amendment  to  the  bill 
also  bans  the  sale  of  these  lead  sinkers  within  the  state.  The  bill  would 
take  effect  on  January  1,  2005.  The  committee  voted  5-0  to  pass  this  bill 
and  I  ask  the  Senate  to  please  pass  this  bill  on  to  the  House.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  494,  repealing  the  prohibition  on  taking  conch  and  winkles.  Envi- 
ronment Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator 
Cohen  for  the  committee. 

Environment 
February  12,  2004 
2004-0434S 
05/10 

Amendment  to  SB  494 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  prohibition  on  taking  conch  and  winkles  and 
relative  to  licensing  requirements  for  taking  lobsters  and  crabs. 

Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  Lobsters  and  Crabs;  License  Fees.  Amend  RSA  211:18,  I-HI  to  read 
as  follows: 
211:18  License. 

I.  No  person  shall  take  lobsters  and  crabs  from  any  water  under  the 
jurisdiction  of  this  state  without  first  procuring  a  valid  and  proper  li- 
cense to  do  so  as  provided  in  paragraph  IIL  No  such  taking  shall  occur 
during  the  time  from  sunset  to  one  hour  before  sunrise.  The  executive 
director  shall  adopt  rules  pursuant  to  RSA  [541-A]  211:62  relative  to  the 
licenses  to  be  issued  under  paragraph  HI  including,  but  not  limited  to, 
terms,  limits,  eligibility,  transferability,  sale,  exemptions,  revocation, 
trap  tag  fees,  and  control  of  entry  date. 

n.  [Repealed.] 

Il-a.  A  person  who  is  a  resident  of  a  state  that  provides  recip- 
rocal commercial  permits  or  licenses  to  take  lobsters  to  New  Hamp- 
shire residents  may  take  lobsters  or  crabs  commercially  upon  first 
obtaining  a  license  from  the  department,  if  the  person's  commer- 
cial license  from  the  person's  state  of  residence  provides  at  least 
the  equivalent  number  of  traps  allowed  in  the  respective  license 
class  sought  pursuant  to  this  section. 

III.  The  following  fees  shall  apply  to  the  following  licenses: 
(a)  If  a  person  is  a  resident  of  this  state  and  does  not  take  lob- 
sters or  crabs  for  the  purpose  of  selling  them  and  does  not  use  more  than 
5  traps,  the  person  may  receive  a  noncommercial  license  for  the  fee  of  $35. 
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(b)(1)  Any  individual  [meeting  the  requirements  under  RSA  211:23 
and]  who  possessed  a  vahd  commercial  lobster  and  crab  license  or  resi- 
dent wholesale  dealer's  license  pursuant  to  RSA  211:49-c  or  the  provi- 
sions of  former  RSA  211:39-a  in  this  state  or  any  state  that  provides 
reciprocal  permits  or  licenses  as  specified  in  paragraph  Il-a  in 
any  year  from  1994  to  1998,  inclusive,  and  who  had  documented  land- 
ings of  more  than  12,000  pounds  of  lobster  and  crab  in  at  least  2  of  those 
years  shall  be  eligible  to  receive  a  commercial  lobster  and  crab  license 
[for  the  fee  of  $300]. 

(2)  Notwithstanding  subparagraph  (b)(1),  the  executive  director 
may[,  no  earlier  than  January  1,  2004,]  adopt  rules  to  increase  the  num- 
ber of  commercial  licenses  available  under  this  subparagraph  [by  5  per- 
cent,] from  only  those  individuals  who  hold  a  valid  limited  commercial 
license,  provided  that  [the  National  IVIarine  Fisheries  Service  does  not 
consider  the  fishery  under  the  jurisdiction  of  the  department  to  be  over- 
Fished]  any  increase  in  licenses  complies  with  the  Atlantic  States 
Marine  Fisheries  Commission  lobster  management  plan. 

(3)  The  fee  for  a  resident  commercial  lobster  and  crab  li- 
cense shall  be  $300  and  the  fee  for  a  nonresident  commercial  lob- 
ster and  crab  license  shall  be  $600. 

(c)  Any  individual  who  is  not  eligible  for  the  commercial  license 
under  subparagraph  (b)  and  any  other  individual  engaged  in  commer- 
cial taking  of  lobster  and  crab  may  receive  a  limited  commercial  license 
[for  the  fee  of  $103],  The  fee  for  a  resident  limited  commercial  lob- 
ster and  crab  license  shall  be  $103  and  the  fee  for  a  nonresident, 
limited  commercial  lobster  and  crab  license  shall  be  $350. 

3  Salt  Water  Fish,  Clams,  Etc.;  Ale  wives.  RSA  211:48-a  is  repealed  and 
reenacted  to  read  as  follows: 

211:48-a  Alewives.  A  resident  of  this  state  or  a  nonresident  who  is  li- 
censed under  RSA  211:49-a  may  use  a  seine,  net,  or  weir  for  the  taking 
of  alewives  from  the  waters  of  New  Hampshire. 

4  Nonresident  Commercial  Salt  Water  License.  Amend  RSA  211:49-a,  I 
to  read  as  follows: 

I.  Any  person  who  does  not  qualify  as  a  resident  under  RSA  207:1, 
who  takes,  possesses,  lands,  or  transports  by  any  method,  from  or  on  the 
waters  of  this  state,  regardless  of  where  the  catch  was  taken,  any  ma- 
rine species  by  any  method  for  the  purpose  of  selling  the  same,  shall  first 
procure  a  valid  license  from  the  executive  director  to  do  so.  [A  nonresi- 
dent shall  not  take  clam  worms,  lobster,  or  crabs,  excluding  green  crabs, 
from  the  waters  and  from  the  area  under  the  jurisdiction  of  this  state.] 
This  license  shall  not  include  the  taking  of  lobsters  and  crabs, 
which  requires  a  license  under  RSA  211:18.  A  nonresident  shall  not 
take  sea  urchins,  clam  worms,  alewives,  or  scallops  unless  the  state 
in  which  such  person  is  a  resident  provides  a  reciprocal  licensing  privi- 
lege for  residents  of  this  state. 

5  Resident  Commercial  Saltwater  License.  Amend  RSA  211:49-b,  I  to 
read  as  follows: 

I.  Any  resident  of  this  state  who  takes,  possesses,  lands,  or  transports 
on  the  waters  of  this  state  any  marine  species[,  excluding  lobsters,]  by 
any  method  for  the  purpose  of  sale,  regardless  of  where  the  catch  was 
taken,  shall  first  procure  a  valid  license  from  the  executive  director  to 
do  so.  This  license  shall  not  include  the  taking  of  lobsters  and 
crabs,  which  requires  a  license  under  RSA  211:18. 

6  Repeal.  RSA  211:23,  relative  to  who  may  take  lobsters  and  crabs,  is 
repealed. 

7  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 
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2004-0434S 

AMENDED  ANALYSIS 
This  bill  repeals  the  prohibition  on  taking  conch  and  winkles.  The  bill 
also  amends  the  nonresident  licensure  requirements  for  taking  lobsters 
and  crabs. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  494 
ought  to  pass  with  amendment  as  recommended  by  the  Committee  on 
Environment.  Basically  what  the  first  part  of  this  does  is  to  repeal  an 
old  law  which  is  no  longer  needed  and  has  not  been  able  to  have  been 
enforced  for  quite  some  time,  as  no  one  was  really  sure  what  this  re- 
ferred to.  But  apparently  winkles  were  considered  to  be  a  delicacy  in 
some  in  earlier  times,  and  I  am  told  one  can  still  fmd  servings  of  winkles 
in  some  of  the  finer  French  restaurants.  This  taste  for  winkles  led  to  a 
ban  on  fishing  them  quite  a  few  years  ago  by  the  state  legislature.  How- 
ever, the  Department  of  Fish  and  Game  has  assured  us  that  the  popu- 
lation of  winkles  has  fully  recovered  and  is  no  longer  in  danger  within 
our  waters.  I  am  sure  that  we  are  all  relieved  and  we  will  sleep  better 
at  night  knowing  this.  On  a  more  serious  note,  the  amendment  to  this 
bill  addresses  a  very  real  concern  addressed  by  the  Attorney  General's 
Office.  In  response  to  a  recent  federal  appeals  court  decision,  the  AG's 
Office  asked  us  to  update  our  reciprocity  laws  to  allow  fishermen  from 
states  that  allow  New  Hampshire  residents  to  catch  lobsters  to  enjoy  the 
same  privilege  in  our  own  state.  This  amendment  was  something  that 
is  crucial  for  successful  lobster  management  strategies  and  has  the  sup- 
port of  the  New  Hampshire  Commercial  Fisherman's  Association.  This 
will  help  them  quite  a  bit.  The  committee  unanimously  recommends  that 
this  bill  ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  362,  changing  the  name  of  the  college  for  lifelong  learning  to  Gran- 
ite state  college.  Executive  Departments  and  Administration  Commit- 
tee. Ought  to  pass.  Vote  5-0.  Senator  Cohen  for  the  committee. 

SENATOR  COHEN:  Thank  you  again,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  362.  The  public  misperception  that  the  College  of  Lifelong 
Learning  is  a  non-degree  granting  institution  or  that  the  CLL  offers  edu- 
cational opportunities  to  seniors  are  both  common.  Changing  its  name  to 
Granite  State  College  will  clarify  the  identity  as  a  college  with  degree 
programs  and  help  establish  a  competitive  brand  and  fulfill  the  school's 
mission  as  a  critical  piece  of  the  University  System  of  New  Hampshire, 
along  with  the  University  of  New  Hampshire,  Plymouth  State  University 
and  Keene  State  College.  The  committee  unanimously  recommends  ought 
to  pass  on  Senate  Bill  362.  Thank  you  again,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Having  been 
around  when  the  School  for  Lifelong  Learning  was  created,  then  became 
the  College  for  Lifelong  Learning  and  now  will  be  Granite  State  College, 
I  would  just  like  to  tell  my  colleagues  the  role  that  the  college  fulfills  in 
terms  of  answering  the  needs  of  adults.  My  wife  took  courses  at  the  Col- 
lege for  Lifelong  Learning  and  it  provides  an  opportunity  for  people  who 
are  reentering  the  workforce  to  take  these  courses.  The  courses  are  adapt- 
able. They  are  extremely  worthwhile.  I  think  it  began  with  the  college 
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without  walls.  It  is  now  a  full-blown  college  that  offers  a  number  of 
degrees.  It  answers  a  demonstrated  need  in  our  society.  They  go  way  up 
north  to  Conway,  to  the  west,  to  the  east  and  to  the  south.  They  really 
do  an  outstanding  job  and  I  think  that  President  Rocco  should  be  com- 
mended for  his  guidance  and  leadership.  These  are  not  good  times  in 
education.  Everyone  is  obviously  struggling  with  budget  constraints  but 
I  think  that  he  does  an  outstanding  job.  He  is  to  be  commended.  The 
college  is  to  be  commended  because  it  answers  a  need  for  the  state  of 
New  Hampshire  and  a  need  that  is  not  being  addressed  by  others.  Thank 
you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  409-FN,  revising  the  vocational  school  licensing  statutes.  Executive 
Departments  and  Administration  Committee.  Ought  to  pass.  Vote  5-0. 
Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  409.  The  Postsecondary  Education  Commission  is  the  state 
agency  charged  with  licensing  vocational  institutions,  or  career  schools. 
Senate  Bill  409  will  change  the  licensing  fee  from  a  flat  rate  to  one  based 
on  the  size  of  the  school.  The  bill  also  updates  terminologies  and  clari- 
fies the  exemptions  to  licensing.  Due  to  the  lack  of  revenue  the  current 
fees  generate,  in  order  for  the  Commission  to  fulfill  its  statutory  obli- 
gation to  license  career  schools,  these  changes  will  need  to  be  made  or 
Career  School  licensing  will  not  continue  past  2006.  Schools  are  cur- 
rently charged  $250  for  a  license  and  $200  for  a  renewal.  The  commis- 
sion anticipates  charging  two-tenths  of  one  percent  of  gross  tuition  for 
both  application  and  renewal  should  Senate  Bill  409  go  forward.  Career 
school  licensing,  which  is  a  self-funded  operation,  helps  ensure  a  qual- 
ity education  in  the  state  and  the  committee  unanimously  recommends 
ought  to  pass  on  Senate  Bill  409.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  432-FN,  establishing  a  division  of  emergency  services,  communica- 
tions, and  management,  a  division  of  fire  standards  and  training  and 
emergency  medical  services  and  a  division  of  fire  safety  in  the  department 
of  safety.  Executive  Departments  and  Administration  Committee.  Ought 
to  pass  with  amendment.  Vote  4-0.  Senator  Prescott  for  the  committee. 

Senate  Executive  Departments  and  Administration 

February  12,  2004 

2004-0441S 

05/04 

Amendment  to  SB  432-FN 
Amend  RSA  21-P:12-a  as  inserted  by  section  26  of  the  bill  by  replacing 
it  with  the  following: 

21-P:12-a  Division  of  Fire  Standards  and  Training  and  Emergency 
Medical  Services;  Disposition  of  Funds. 

I.  There  is  established  within  the  department  a  division  of  fire  stan- 
dards and  training  and  emergency  medical  services  under  the  super- 
vision of  an  unclassified  director  of  fire  standards  and  training  and  emer- 
gency medical  services  who  shall  administer  and  supervise  a  fire  and 
emergency  medical  service  training  and  research  program  throughout 
the  state.  The  director  of  fire  standards  and  training  and  emergency 
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medical  services  shall  be  nominated  by  the  commissioner  of  safety,  af- 
ter consultation  with  the  fire  standards  and  training  commission,  for 
appointment  by  the  governor,  with  consent  of  the  council,  and  shall  serve 
a  term  of  4  years  until  a  successor  is  appointed.  The  commission  shall 
take  a  recorded  vote  regarding  its  concurrence  or  non-concurrence  in  the 
commissioner's  nomination  decision.  If  the  commission  votes  not  to  con- 
cur in  the  decision,  it  shall  submit  a  letter  to  the  commissioner  so  stat- 
ing, and  the  commissioner  shall  in  turn  submit  that  letter  to  the  gover- 
nor and  council.  The  director  of  fire  standards  and  training  and 
emergency  medical  services  shall  be  academically  and  technically 
qualified  to  hold  the  position,  and  shall  receive  the  salary  specified  in 
RSA94:l-a. 

II.  The  director  shall: 

(a)  Be  responsible  for  the  day-to-day  operations  of  the  divi- 
sion of  fire  standards  and  training  and  emergency  medical  ser- 
vices, the  operations  of  the  fire  academy,  including  establishing  train- 
ing programs  and  offering  instruction  in  methods  of  determining  and 
dealing  with  the  causes  of  fire  and  the  prevention  of  fire,  techniques 
in  firefighting,  emergency  medical  services,  and  rescue,  research  and 
techniques  in  firefighting  and  fire  protection,  [fmd:]  the  administration 
and  management  of  fire  departments  and  emergency  medical  ser- 
vices units,  and  the  provisions  of  RSA  21-P:12-h. 

(b)  Establish  fees  to  be  collected  for  tuition,  licenses,  and  services. 
Such  fees  shall  be  subject  to  the  approval  of  the  commissioner  of  the 
department  of  safety.  The  commissioner  may  for  good  cause  waive  any 
fees  charged  under  this  subparagraph  and  may  authorize  tuition  reim- 
bursement from  the  fire  standards  and  training  and  emergency  medi- 
cal services  fund. 

(c)  Establish,  maintain,  approve,  and  certify  programs,  courses, 
institutions,  and  facilities  for  study  for  all  fire  service  and  emergency 
medical  services  personnel  and  recruits  according  to  accepted  curricula. 

(d)  [Provide  all  fire  service  personnel  with]  Develop  and  admin- 
ister the  provision  o/*  professional  instruction  and  training /or  all  fire, 
rescue,  and  emergency  medical  services. 

(e)  Develop  and  promote  new  methods  and  practices  of  firefighting, 
delivery  of  emergency  medical  services,  rescue  operations,  inquiry 
prevention,  fire  prevention,  and  fire  and  emergency  medical  services 
administration. 

(f)  Disseminate  information  relative  to  fire  and  rescues,  techniques 
of  firefighting  and  rescuing,  fire  prevention,  fire  administration,  emer- 
gency medical  services,  and  other  related  subjects  to  all  interested 
agencies  and  individuals  throughout  the  state. 

(g)  Be  authorized  to  employ  part-time  instructors  or  assistants  and 
compensate  them  for  organizing,  developing,  and  conducting  approved 
fire  training,  emergency  medical  services,  and  rescue  courses  or  other 
work  as  directed  at  an  hourly  rate  established  by  the  commissioner  and 
for  mileage  and  expenses  incurred  in  performing  their  official  duties. 

(h)  With  the  approval  of  the  commissioner,  accept  in  the  name  of 
the  state  any  and  all  donations,  fees  for  tuition,  rents,  services  and  any 
and  all  moneys  and  grants  from  any  governmental  unit,  public  agency, 
institution,  person,  firm,  or  corporation  and  receive,  utilize,  expend,  and 
dispose  of  such  funds  subject  to  budgetary  provisions,  consistent  with 
the  rules  of  the  department  of  safety  and  the  purposes  or  conditions  of 
the  donations  or  grant. 

III.  The  receipt  of  a  donation  or  grant  under  subparagraph  11(h)  shall 
be  noted  in  the  biennial  report  of  the  department  of  safety,  which  will 
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also  identify  the  nature  of  the  donation  or  grant  and  the  conditions  of 
the  donation  or  grant,  if  any.  Any  moneys  received  by  the  division  pur- 
suant to  subparagraph  Il(h)  shall  be  deposited  in  the  state  treasury  to 
the  account  of  the  department  of  safety  and  shall  not  lapse.  In  addition, 
the  division  may  receive,  hold,  and  use  gifts,  bequests,  and  devises  ei- 
ther outright  or  in  trust  for  purposes  consistent  with  this  chapter. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  Senate  Bill  432,  which  enhances  legislation  we  passed 
last  year  that  transferred  E911  to  the  Department  of  Safety.  The  bill  cre- 
ates two  divisions  in  the  Department  of  Safety.  The  Division  of  Emergency 
Services,  Communications,  and  Management,  consisting  of  a  Bureau  of 
Emergency  Communications  and  a  Bureau  of  Emergency  Management 
and  the  Division  of  Fire  Safety.  The  amendment  makes  a  technical  cor- 
rection by  specifically  recognizing  Emergency  Medical  Technicians  in  the 
bill  and  corrects  an  oversight  from  last  session's  legislation  that  gave  the 
Commissioner  of  Safety  control  over  all  public  health  activities  in  the 
state.  The  department's  reorganization  that  began  last  year  has  received 
national  recognition  and  Senate  Bill  432  will  be  a  great  help  in  moving 
the  process  forward.  The  department  supports  the  amendment  and  the 
committee  unanimously  recommends  ought  to  pass  with  amendment  on 
Senate  Bill  432.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  319-FN-L,  relative  to  the  New  Hampshire  state  flag.  Internal  Affairs 
Committee.  Inexpedient  to  Legislate,  Vote  5-0.  Senator  Boyce  for  the 
committee. 

SENATOR  BOYCE:  Thank  you,  Mr  President.  I  move  that  Senate  Bill  319 
be  inexpedient  to  legislate.  This  bill  would  change  the  state  flag  by  remov- 
ing the  state  seal  and  replacing  it  with  the  Old  Man  of  the  Mountain.  I 
would  like  to  add  a  few  remarks  that  were  written  for  me  by  some  young 
people  in  Laconia.  This  is  from  Mrs.  Clark's  fourth  grade  class.  It  says, 
"Dear  Senator  Boyce:  Our  class  is  writing  to  you  because  we  do  not  want 
the  state  flag  to  change.  We  have  thought  of  several  reasons  why  the  flag 
shouldn't  change.  Our  first  reason  is  that  the  state  flag  has  been  this  way 
for  a  long  time  so  why  change  it?"  Senator  Barnes  defines  that  differently, 
but  in  the  fourth  graders  mind,  it  is  a  very  long  time.  "Secondly,  chang- 
ing the  flag  would  cost  the  state  cities  and  counties  thousands  of  dollars." 
And  the  original  bill  would  have  done  that.  "Another  reason  not  to  change 
the  flag  is  because  the  Raleigh  was  the  first  ship  to  carry  the  American 
flag.  Why  should  we  put  the  Old  Man  on  the  flag?  The  Old  man  no  longer 
exists.  Also,  it  is  already  on  other  state  symbols.  We  hope  that  the  New 
Hampshire  state  legislature  will  take  our  thoughts  into  consideration  and 
vote  not  to  change  the  flag.  Thank  you  for  accepting  our  ideas."  It  is  signed 
by  Darien,  Michael,  Christy,  Christian,  Anthony,  Tawny,  Nicholas,  Nick, 
Tia,  Rachel,  Amber,  Chris,  Brandon  and  it  could  have  been  John  or  Jan. 
I  think  it  is  John.  Thank  you  very  much,  Mr.  President.  Please  join  me 
in  voting  inexpedient  to  legislate. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Having  spon- 
sored flag  change  legislation  on  numerous  occasions,  I  think  that  we 
ought  to  look  at  the  flag  and  look  at  what  it  truly  represents.  It  seems 
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to  me  that  we  can  think  about  change  in  hght  of  the  flag  should  manifest 
New  Hampshire.  People  should  recognize  it  as  New  Hampshire's  state 
flag.  That  is  a  problem  because  our  flag  looks  like  so  many  other  flags. 
And  when  they  are  hanging,  you  can't  really  identify  New  Hampshire.  I 
know  there  have  been  a  number  of  attempts  to  change  the  flag.  I  think 
it  is  a  good  idea.  There  is  a  gentleman  from  Manchester,  Hubie  McDonough 
who  spent  a  lifetime  working  on  changing  this  flag.  You  see  him  out 
in  front  of  the  Legislative  Office  Building.  He  marches  in  every  parade 
in  Manchester.  A  dedicated  citizen,  a  dedicated  public  servant.  So  some- 
times change  is  good  and  I  recognize  that.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you  very  much,  Mr.  President.  You  know, 
this  is  great,  this  fourth  grade  class,  because  if  you  all  remember,  it  was 
a  fourth  grade  class  that  before  they  graduated,  I  think,  in  their  senior 
year,  you  got  the  moose  license  plate.  So  it  is  great  to  see  the  students 
involved  in  what  is  going  on  up  here.  One  of  the  mistakes  in  that  com- 
ment, unfortunately,  is  that  it  would  cost  the  state  and  people  absolutely 
nothing  because  of  the  time  frame  and  the  supply  of  flags  that  are  on 
hand.  I  don't  think  that  we  need  this  bill  for  the  simple  reason,  I  floated 
this  several  month  ago  and  I  understood  that  it  was  going  to  be  taken 
to  the  commission,  but  apparently  it  didn't.  There  is  a  commission  out 
there,  headed  up  by  Governor  Merrill.  I  made  a  rookie  mistake  and  I 
plead  guilty.  I  did  not  go  to  Governor  Merrill  and  say  this  is  what  I  got, 
what  can  we  do  with  it?  Fred  Bramante,  I  believe  is  on  that  committee. 
Fred  is  very  much  in  favor  of  it,  but  was  unable  to  make  the  hearing  and 
he  was  going  to  contact  Governor  Merrill  and  talk  to  him.  But  as  of  seven 
minutes  after  eleven,  the  phone  hasn't  rung.  I  think  that  we  should  let 
this  go.  I  think  that  it  is  a  great  idea  that  I  had  but  I  think  that  it  will 
surface  down  the  road  in  a  change.  That  ship  might  have  had  the  first 
American  flag  on  it,  the  Raleigh;  however,  it  never  was  in  battle  for  the 
United  States.  It  was  captured  by  the  British  because  it  was  beached 
off  the  coast  of  Maine  and  it  killed  American  sailors.  That  is  a  British 
ship  on  our  flag.  I  just  want  you  to  know  that.  A  British  ship  that  killed 
Americans  is  on  our  flag  and  I  think  that  is  kind  of  ridiculous  but  that 
will  come  up  for  another  day  sometime.  Next  year  maybe  it  will  be  back. 
Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  serve  on  the  ED  &  A 
Committee  and  heard  this  bill  and  I  think  that  we  all  decided  that  be- 
fore you  sink  the  ship  of  state,  that  you  ought  to  at  least  have  a  group 
that  is  larger  than  five  committee  members  reviewing  this  issue.  Thank 
you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  In  response  to  some  of 
the  coverage  of  this  in  the  paper,  a  constituent  of  mine  sent  me  an  email 
that  had  some  great  thoughts  in  it  that  I  wanted  to  share  with  the  body, 
but  unfortunately,  I  left  it  in  my  office  in  Lebanon.  So  I  just  wanted  to 
note  that  and  say  that  I  would  like  to  bring  it  in  under  Rule  #44  at  the 
next  session,  just  so  that  I  can  share  his  historical  observations.  Thank 
you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  just  wanted  to  elabo- 
rate a  little  bit  on  what  the  committee  actually  did.  We  had  testimony 
on  this  flag,  we  had  testimony  on  other  flags  from  Mr.  McDonough  and 
the  committee,  as  Senator  Larsen  mentioned,  really  felt  that  it  really 
needed  more  study  by  a  larger  group  than  a  committee  in  the  Senate  or 
even  the  House  committees  that  have  more  people.  We  thought  that  it 
should  be  a  commission.  Senator  Barnes  mentioned  the  commission  that 
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is  looking  into  the  Old  Man.  We  actually  originally  wrote  an  amend- 
ment to  this  that  would  have  created  a  commission  to  look  into  whether 
or  not  the  state  flag  should  be  changed  and  how  it  should  be  changed. 
But  at  Senator  Barnes'  request,  we  decided  not  to  do  that  and  went 
with  his  request  to  simply  vote  it  inexpedient  to  legislate.  Thank  you, 
Mr.  President. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  think  that  chang- 
ing the  flag  is  a  really  great  idea,  particularly  since  we  no  longer  have 
the  real  Old  Man  with  us  anymore.  No  one  has  seemed  to  be  able  to  come 
up  with  a  suitable  way  to  honor  the  Old  Man.  I  think  this  is  the  best  way 
anybody  has  ever  thought  of.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  490-FN,  relative  to  the  Help  America  Vote  Act.  Internal  Affairs  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Boyce  for  the 
committee. 

Internal  Affairs 
February  12,  2004 
2004-0448S 
03/01 

Amendment  to  SB  490-FN 
Amend  the  bill  by  replacing  all  after  section  4  with  the  following: 

5  Absentee  Registration  Affidavit.  Amend  RSA  654:17,  I  to  read  as  fol- 
lows: 

I.  The  absentee  registration  affidavit  shall  be  prepared  by  the  sec- 
retary of  state  and  shall  be  in  substantially  the  following  form: 
Affidavit  (Absence  from  town) 

I, do  hereby  swear  or  affirm,  under  the  penalties 

for  voting  fraud  set  forth  below,  the  following: 

1)  That  my  legal  domicile  is  in  the  town  of ,  New  Hamp- 
shire, I  will  be  of  the  age  of  18  years  or  over  on  election  day  and  am  en- 
titled to  vote  in  the  election  to  be  held  in  said  town  on , 

(date),  except  for  the  fact  that  my  name  does  not  appear  on  the 

checklist  to  be  used  in  said  town  at  such  election; 

2)  That  I  do  not  intend  to  be  present  within  said  town  at  such  time 
prior  to  said  election  as  shall  enable  me  personally  to  appear  before  the 
supervisors  of  the  checklist  of  said  town  in  their  regular  sessions  for  the 
correction  of  the  checklist  for  said  election; 

3)  That  I  am  temporarily  residing  in (city  and  state  or  city, 

province,  and  country); 

4)  That  I  hereby  enclose  one  of  the  following  as  proof  of  identity  and 
domicile: 

(a)  A  copy  of  a  current  and  valid  New  Hampshire  driver's  license  or 
an  armed  services  identification  or  other  photo  identification  issued  by 
the  United  States  government  that  shows  [thel  my  name  and  address 
[of  the  voter];  or 

(b)  A  copy  of  a  current  and  valid  photo  identification  and  a  copy  of  a 
current  utility  bill,  bank  statement,  government  check,  paycheck,  [©r] 
other  government  document  that  shows  [the]  my  name  and  address,  [of 
the  voter]  or  a  letter  from,  the  adm,inistrator  of  a  nursing  home  or 
similar  facility  affirming  that  I  am  a  resident  of  that  facility; 

5)  That  I  acknowledge  that  if  I  do  not  provide  a  copy  of  proof  of  iden- 
tity and  domicile  as  required  by  section  4)  above,  this  application  may 
not  be  approved;  and 
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6)  That  I  hereby  make  appUcation  for  the  addition  of  my  name  to  the 
checkhst  of  said  town  to  be  used  at  said  election. 


Signature  of  Apphcant 

Date 

In  accordance  with  RSA  659:34,  the  penalty  for  knowingly  or  purpose- 
fully providing  false  information  when  registering  to  vote  or  voting  is  a 
class  A  misdemeanor  with  a  maximum  sentence  of  imprisonment  not  to 
exceed  one  year  and  a  fine  not  to  exceed  $2,000.  Fraudulently  register- 
ing to  vote  or  voting  is  subject  to  a  civil  penalty  not  to  exceed  $5,000. 
Affidavit  (Physical  Disability) 

I, do  hereby  swear  or  affirm,  under  the  penal- 
ties for  voting  fraud  set  forth  below,  the  following: 

1)  That  my  legal  domicile  is  in  the  town  of , 

New  Hampshire,  I  will  be  of  the  age  of  18  years  or  over  on  election 
day,  and  am  entitled  to  vote  in  the  election  to  be  held  in  said  town 

on , (date),  except  for  the  fact  that  my  name  does 

not  appear  on  the  checklist  to  be  used  in  said  town  at  such  election; 

2)  That  I  am  unable  by  reason  of  physical  disability  personally  to  ap- 
pear before  the  supervisors  of  the  checklist  of  said  town  in  their  regu- 
lar sessions  for  the  correction  of  the  checklist  for  said  election; 

3)  That  I  hereby  enclose  one  of  the  following  as  proof  of  identity  and 
domicile: 

(a)  A  copy  of  a  current  and  valid  New  Hampshire  driver's  license 
or  an  armed  services  identification  or  other  photo  identification  issued 
by  the  United  States  government  that  shows  [the]  my  name  and  address 
[of  the  voter];  or 

(b)  A  copy  of  a  current  and  valid  photo  identification  and  a  copy 
of  a  current  utility  bill,  bank  statement,  government  check,  paycheck, 
[of]  other  government  document  that  shows  [the]  my  name  and  address, 
[of  the  voter]  or  a  letter  from,  the  adm^inistrator  of  a  nursing  home 
or  similar  facility  affirming  that  I  am  a  resident  of  that  facility; 

4)  That  I  acknowledge  that  if  I  do  not  provide  a  copy  of  proof  of  iden- 
tity and  domicile  as  required  by  section  3)  above,  this  application  may 
not  be  approved;  and 

5)  That  I  hereby  make  application  for  the  addition  of  my  name  to  the 
checklist  of  said  town  to  be  used  at  said  election. 


Signature  of  Applicant 


Date 

In  accordance  with  RSA  659:34,  the  penalty  for  knowingly  or  purpose- 
fully providing  false  information  when  registering  to  vote  or  voting  is  a 
class  A  misdemeanor  with  a  maximum  sentence  of  imprisonment  not  to 
exceed  one  year  and  a  fine  not  to  exceed  $2,000.  Fraudulently  register- 
ing to  vote  or  voting  is  subject  to  a  civil  penalty  not  to  exceed  $5,000. 

6  Preparing  Checklist.  Amend  RSA  654:25  to  read  as  follows: 

654:25  Preparing  Checklist. 
[h]  The  secretary  of  state  shall  issue  and  distribute  guidelines  for 
the  composition  and  style  of  checklists  and  for  the  maintenance  of  data 
related  to  checklists  by  which  the  supervisors  of  the  checklist  shall  com- 
pile and  correct  the  checklist.  Such  guidelines  shall  specify  the  informa- 
tion which  will  be  maintained  and  updated  by  the  supervisors.  The  sec- 
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retary  shall  establish  standard  forms  and  procedures  for  the  use  of  the 
supervisors  for  the  maintenance  of  such  information.  The  information 
to  be  maintained  and  updated  shall  include  the  full  name,  address,  and 
party  affiliation,  if  any,  of  each  voter  on  the  checklist  and  such  other 
information  as  the  secretary  requires.  [The  supervisors  shall  use  the 
information  so  maintained  and  updated  to  prepare  the  checklist  for  all 
state  elections.  Except  as  provided  in  paragraph  II,]  Every  checklist  used 
at  any  [state]  election  shall  contain  [as  a  minimum]  the  full  name,  ad- 
dress, [and  mailing  address  if  different,]  and  party  affiliation,  if  any,  of 
each  voter  on  the  checklist.  The  name  and  address  [and  mailing  ad- 
dress, if  different,]  of  a  voter  shall  not  appear  on  the  checklist  at  the 
request  of  the  voter  if  the  voter  presents  to  the  supervisors  of  the  check- 
list a  valid  protective  order  pursuant  to  RSA  173-B.  [A  voter  who  pre- 
sents a  valid  protective  order  may,  however,  request  that  a  mailing  ad- 
dress, if  different,  be  maintained  on  the  checklist.  If  a  voter  who  presents 
a  valid  protective  order  requests  that  no  address  be  maintained  on  the 
checklist,  the  supervisors  of  the  checklist  may  nonetheless  maintain  a 
designation  on  the  checklist  which  indicates  that  no  address  is  required 
for  that  voter.]  The  name,  address,  and  mailing  address,  if  differ- 
ent, of  such  a  voter  shall  be  maintained  on  a  separate  list  of  vot- 
ers, which  shall  be  nonpublic.  If  it  is  necessary  to  establish  such 
a  nonpublic  list,  the  public  checklist  shall  be  marked  at  the  end 
with  a  notation  of  the  number  of  voters  whose  names  are  main- 
tained on  the  nonpublic  list. 

[II.  If  a  municipality  prepares  a  separate  checklist  solely  for  use  at 
a  state  election,  such  checklist  may  omit  a  voter's  mailing  address,  if 
different.] 

7  Checklists;  Correcting  Data  Files.  Amend  RSA  654:30  to  read  as 
follows: 

654:30  Correcting  Data  Files.  After  each  state  election,  the  supervisors 
shall  use  the  checklist  from  such  election  to  correct  the  standard  data 
files  to  conform  to  any  changes  which  are  evident  from  the  checklist. 
[The  standard  data  file  so  maintained  and  corrected  shall  be  a  public 
record  open  to  inspection  at  reasonable  times  and  as  otherwise  required 
by  law.]  Information  from  the  voter  registration  data  file  shall  be 
available  as  provided  in  RSA  654:31-a. 

8  Preparation  of  Voting  Materials;  Squares.  Amend  RSA  656:8  to  read 
as  follows: 

656:8  Squares.  Directly  at  the  right  of  the  name  of  each  candidate  there 
shall  be  a  square;  [except  that,  in  the  case  of  president  and  vice-president 
of  the  United  States,  one  square  shall  suffice  which  shall  be  placed  oppo- 
site the  designation  "President  and  Vice-President  of  the  United  States"] 
the  square  may  be  a  box,  oval,  or  other  appropriate  symbol  for 
directing  voters  where  to  make  the  appropriate  mark. 

9  Presidential  Primary  Election  Ballots;  Form.  Amend  RSA  656:31  to 
read  as  follows: 

656:31  Form. 
/.  On  the  presidential  primary  election  ballot  of  each  political  party, 
there  shall  be  one  column  for  the  office  of  president  and  one  for  the  of- 
fice of  vice-president.  The  columns  shall  be  headed  "Candidate  of  the 
(insert  name  of  party)  Party  for  President  (or  Vice-President)  of  the 
United  Sates".  Underneath  this  heading  there  shall  appear  the  words: 
"I  hereby  declare  my  preference  for  candidate  for  the  office  of  President 
(or  Vice-President)  of  the  United  States  to  be  as  follows".  Immediately 
following  shall  be  the  words:  '^Vote  for  not  more  than  one'\  Below 
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these  words,  there  shall  be  printed  the  name,  town  or  city,  and  state  of 
each  candidate  with  [boxes]  a  box,  oval,  or  other  appropriate  symbol 
for  directing  voters  where  to  make  the  appropriate  mark  directly 
to  the  right.  There  shall  always  be  one  blank  space  on  the  ballot  below 
the  candidates'  names  to  allow  for  writing  in  the  name  of  a  candidate. 

//.  Notwithstanding  paragraph  I,  if,  after  the  filing  period  for 
presidential  and  vice-presidential  candidates  pursuant  to  RSA 
655:47,  II  has  passed  and  no  candidate  has  filed  a  declaration  of 
candidacy  for  vice-president  of  a  party,  there  shall  not  be  a  pri- 
mary for  the  office  of  vice-president  for  that  party. 

10  Assistance  in  Voting.  Amend  RSA  659:20  to  read  as  follows: 
659:20  Assistance  in  Voting.  Any  voter  who  declares  to  the  moderator 

under  oath  that  [he]  said  voter  cannot  read  or  that,  because  of  [legal 
blindness  or  other  physical]  disability,  [he]  is  unable  to  mark  his  or  her 
ballot  shall,  upon  [his]  the  voter's  choice  and  request,  receive  the  assis- 
tance of  one  or  both  of  the  inspectors  of  election  detailed  for  that  purpose 
by  the  moderator  or  of  a  person  of  the  voter's  choice  provided  that 
the  person  is  not  the  voter's  employer  or  union  official.  [Such  inspec- 
tors of  election  shall  thereafter  give  no  information  regarding  the  same. 
Provided  that  any  voter  unable  to  mark  his  ballot  because  of  his  legal 
blindness  may  be  assisted  in  such  marking  by  any  person  who  is  a  quali" 
fled  voter  in  the  same  town  or  ward  whom  he  may  designate.]  Such  per- 
son so  assisting  shall  be  sworn,  shall  mark  the  ballot  as  directed  by  said 
voter,  and  shall  thereafter  give  no  information  regarding  the  same.  [He] 
Such  person  so  assisting  shall  leave  the  space  within  the  guardrail  with 
the  [disabled]  voter. 

11  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004.0448s 

AlVIENDED  ANALYSIS 
This  bill: 

I.  Authorizes  using  centralized  voter  database  record  data  to  prepare 
master  jury  lists. 

II.  Requires  that  civil  penalties  for  voter  fraud  be  deposited  in  the  elec- 
tion fund. 

III.  Permits  a  person  registering  as  an  absentee  voter  to  use  a  letter 
from  the  administrator  of  a  nursing  home  or  similar  facility  as  proof  of 
identity  and  domicile. 

IV.  Clarifies  certain  requirements  for  maintaining  checklists,  prepar- 
ing voting  materials,  and  assisting  disabled  voters. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  490 
be  ought  to  pass  as  amended.  This  bill  would  allow  a  centralized  data  base 
to  be  prepared  for  the  purpose  of  organizing  a  master  jury  list.  It  also 
requires  that  all  penalties  that  are  paid  for  voter  fraud  should  be  depos- 
ited into  the  election  fund.  The  Secretary  of  State  also,  after  the  presiden- 
tial primary,  came  up  with  a  list  of  recommendations  for  this  bill,  which 
include  the  way  that  checklist  are  maintained,  preparing  voting  materi- 
als, and  for  assisting  disabled  voters.  It  also  includes  a  method  by  which 
people  who  are  in  nursing  homes  or  other  facilities  can  get  around  the 
problem  of  not  having  a  valid  photo  I.D.  to  apply  for  absentee  ballot.  We 
would  like  you  to  vote  for  this  as  amended.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  oppose  the  com- 
mittee amendment,  particularly  one  section  of  it.  I  will  offer  a  floor  amend- 
ment to  that.  While  the  bulk  of  the  amendment  that  shows  up  on  your 
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calendar  on  pages  14-17,  does  in  fact  facilitate  voting  in  nursing  homes 
and  discusses  and  clarifies  other  issues  which  make  sense,  on  page  17 
there  is  part  of  the  amendment  that  discusses  how  someone  with  a  dis- 
ability could  receive  assistant  in  voting.  For  some  very  strange  reason, 
which  I  never  heard  discussed  in  committee,  the  Secretary  of  State 
brought  in  an  amendment,  this  amendment,  but  it  included  language 
which  said  that  if  you  were  to  "receive  assistance  of  one  or  both  of  the 
inspectors  of  the  election  detailed  for  the  purpose  by  the  moderator  or  of 
a  person  of  the  voter's  choice,  provided  that  the  person  is  not  the  voter's 
employer  or  union  official."  It  is  very  odd  to  have  that  provided... that 
section.  It  appears  to  be  targeting  some  problem  that  I  had  heard  not 
exists.  I  wonder  why  it  didn't  include  other  groups  like  why  it  doesn't 
say  provided  that  the  person  is  not  part  of  an  advocacy  group  or  perhaps 
provided  that  the  person  is  not  part  of  a  religious  affiliation.  You  know, 
those  are  church  and  state  issues,  but  in  fact,  it  says  that  it  cannot  be  the 
voters  employer  or  union  official.  What  happens  if  the  voters  employer  is 
a  spouse  or  a  relative?  What  happens  if  the  person  is  a  union  official  re- 
lated to  the  person  they  are  going  in  with?  I  believe  that  persons  who  need 
assistance  voting,  ought  to  be  able  to  bring  in  the  person  of  that  voters 
choice  and  that  the  language  prohibiting  an  employer  or  a  union  official 
is  beyond  necessary  and  I  have  a  floor  amendment  which  simply  puts  a 
period  after  the  word  choice,  so  that  is  says  "or  of  a  persons. ..of  the  voter's 
choice."  Period.  So  I  would  like  to  offer  that  floor  amendment  at  this  point. 
I  have  to  wait  to  bring  it  up?  I  warn  you  that  those  are  problem  words 
and  we  need  to  discuss  it  following  this  vote. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  rise  in  strong  support 
of  this  bill  as  amended  and  I  urge,  based  on  the  fact  that  the  Secretary 
of  State  has  spent  numerous  hours  investigating  the  right  to  vote  act  and 
the  help  American  vote  act.  But  also  the  fact  that  of  how  he  has  really 
bent  over  backwards  to  make  sure  that  the  state  of  New  Hampshire  is 
voter  friendly  for  everyone.  I  urge  my  comrades  here  in  the  Senate,  to 
please  be  advised  that  everything  has  been  done  to  protect  everyone  and 
that  there  is  no  hardship  for  anybody  voting.  This  will  become  federal 
law  and  the  states  have  to  abide  by  the  laws  of  the  federal  government 
as  well.  I  urge  the  Senate  to  please  look  at  this  and  pass  this  as  the  ought 
to  pass  with  amendment  motion  without  any  other  motion  and  accept 
it.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  not  in 
opposition  to  the  bill,  but  in  opposition  that  that  one  phrase.  I  might  say 
that  it  is  discriminatory.  How  can  we  say  that  you  can  go  to  the  polls  and 
you  can  choose  a  person  to  help  you,  but  you  can't  chose  your  employer 
and  you  can't  choose  a  union  official?  Come  on.  You  think  that  we  all 
walk  around  with  cards.  "I  am  a  union  official?"  "I  am  not  a  union  offi- 
cial."? How  are  we  going  to  find  out?  Is  there  going  to  be  a  blood  test  at 
the  polls?  It  just  seems  to  me  that  we  want  to  encourage  people  to  vote. 
That  is  what  this  is  all  about.  The  federal  government  has  come  up  with 
tons  and  tons  of  money  to  allow  more  people  to  vote,  more  people  to  have 
access.  We  know  what  a  problem  it  has  been  for  a  handicapped  indi- 
vidual to  vote.  We  are  curing  that.  We  are  making  the  polls  more  avail- 
able. Yet,  in  this  amendment,  we  discriminate  and  say  that  you  can't  be 
accompanied  by  a  union  official.  I  just  don't  see  why?  I  can't  understand 
it.  Do  we  say  church  official?  Do  we  say  a  member  of  the  Audubon  Soci- 
ety? Do  we  say  the  Sisters  of  the  Poor?  No.  We  say  "union  official."  I 
think  that  it  is  discriminatory  and  I  don't  think  that  it  belongs  in  the 
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language.  This  is  the  "Live  Free  or  Die"  state.  We  want  to  encourage 
people  to  participate.  That  encouragement  comes  from  changes  in  the 
law  that  make  the  polls  more  accessible,  allow  more  people  to  vote.  We 
have  the  affidavits  in  here  and  we  have  all  of  that  stuff  that  we  have 
gone  over  and  over  and  over  again.  Yet,  we  put  in  language  that  says  that 
you  can't  be  accompanied  by  a  union  official.  I  just  think  that  is  way,  way, 
way  out  of  bounds.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  favor  of  the 
amendment  and  in  favor  of  the  section  that  says  those  people  who  have 
the  most  ability  to  influence  your  financial  well  being,  will  not  go  into 
the  voting  booth  with  you  and  will  not  be  able  to  pressure  you  to  vote 
in  the  manner  they  want.  I  haven't  heard  anybody  say  anything  about 
lawyers.  Everybody  is  in  favor  of  that.  But  union... well  let  me  tell  you... I 
have  been  in  the  union  and  there  is  pressure  from  the  union  to  vote 
for  certain  things  in  certain  ways.  If  any  of  you  have  had  any  of  my  bills 
this  year,  you  have  been  pressured  by  the  union  too.  So  what  we  are 
saying  is,  you  can  take  somebody  in  but  not  the  person  who  holds  the 
hammer  over  your  financial  well  being.  I  think  that  is  important  that 
we  are  going  to  allow  people  assistance,  that  that  assistance  be  from 
someone  who  can't  take  their  employment  away  from  them.  Thank  you, 
Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Clegg,  you  talk 
about  the  importance  of  a  financial  hammer  over  someone's  head.  What 
about  the  importance  of  a  minister  or  a  priest  who  wants  to  assist  some- 
one going  into  the  voting  booth  and  the  well-being  of  that  person's  soul 
rests  in  this  persons  vote?  That  is  equally  important  and  yet  we  are  not 
addressing  it  here.  I  think  that  it  needs  to  be,  and  I  would  hope  you 
would  agree  with  me,  that  it  needs  to  be  a  person  of  the  voters  choice. 
That  choice  matters.  It  is  not,  then,  someone  who  can  take  your  job  away 
from  you  or  your  soul. 

SENATOR  CLEGG:  Well  first  of  all,  I  don't  know  of  any  priest  or  preacher 
who  can  take  my  soul  away.  The  well-being  of  my  soul  is  between  me  and 
God.  So  I  don't  see  that  as  a  problem.  I  do  see  the  other  as  a  problem  that 
they  can  take  away  your  ability  to  eat.  While  I  will  still  have  my  soul,  I 
won't  be  on  this  earth  for  long  if  I  can't  eat,  if  I  can't  make  money. 

SENATOR  LARSEN:  I  think  that  I  have  heard  that  there  are  times  when 
people  feel  their  soul  is  threatened  by  the  teachings  of  a  religious  group 
that  have  particular  opinions. 

SENATOR  CLEGG:  I  have  never  heard  that  complaint.  Senator. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  I  wonder  why  that 
whole  paragraph  is  in  here  and  I  did  vote  for  it  as  the  voter's  choice. 
Usually,  including  my  35  years  as  a  moderator,  usually  when  someone 
needs  assistance,  we  don't  go  through  any  of  this.  They  come  in,  they  ask 
for  help,  I  am  the  moderator,  I  go  and  help  them.  Let  me  give  you  a  little 
history  of  town  meetings.  I  can't  do  city  history,  but  I  can  do  small  towns. 
I  am  told  many  years  ago,  and  I  will  use  Antrim,  the  big  factory  in  town 
was  Goodell  Company  and  indeed,  Goodell  Company  employed  everyone 
in  town.  And  the  owner  of  Goodell  Company  used  to  sit  in  the  back  of 
town  meeting  like  this  and  watch  how  people  voted.  That  is  influence. 
Now  I  presume  that  a  union  member  could  do  exactly  the  same  thing.  I 
think  that  we  need  this.  I  think  these  are  the  two  organizations  that 
influence.  Number  one,  they  are  not  going  to  be  there  to  help  the  per- 
son vote,  but  they  should  not  be  in  the  ballot  booth  or  voting  booth  with 
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them.  I  feel  that  we  should  vote  for  the  amendment  that  we  passed  in 
committee,  which  came  out  by  the  way,  5-0  in  favor  of  ought  to  pass. 
Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Flanders,  I  have 
a  question  for  you  because  you  sound  like  you  are  experienced  at  this 
and  I  am  not.  How  would  you,  as  moderator,  be  able  to  enforce  this?  How 
would  you  know  when  someone  is  asking  this  individual  to  take  them 
into  the  voter  booth  that  they  are  either  the  employer  or  the  union  offi- 
cial, whatever  "official"  means.  I  don't  know  if  that  means  a  member  of 
the  union  or  something  more  than  that. 

SENATOR  FLANDERS:  I  guess  if  this  passed,  I  guess  the  moderator 
would  have  to  ask  for  identification.  But  what  usually  happens  is  some- 
one who  needs  assistance  in  voting  will  come  with  somebody.  They  will 
come  in  and  say  my  mother  needs  help  with  voting.  Then  we  take  that 
person  and  we  go  into  the  booth,  either  the  moderator  or  the  ballot  in- 
spectors go  in  and  help  this  person  vote.  They  come  through  and  then 
they  turn  it  over  to  the  person  they  came  with.  That  person  doesn't  go 
into  the  ballot  booth  with  them.  Now  if  they  asked  them  to  go  in,  under 
this  statute,  we  would  have  to  say  yes.  But  if  they  came  over  with  the 
employer...!  could  see  an  employee  outside  saying,  I  need  assistance  to 
vote  and  I  would  have  to  let  them  in  wouldn't  I  under  this? 

SENATOR  FOSTER:  My  question  is  how  would  you  know? 

SENATOR  FLANDERS:  Identification. 

SENATOR  FOSTER:  They  will  give  you  a  drivers  license  presumably. 

SENATOR  FLANDERS:  I  would  ask  for  identification.  I  mean,  a  small 
town,  I  think  we  all  know  pretty  much  who  everybody  works  for.  I  wish 
the  Secretary  of  State  was  here  because  there  has  to  be  a  reason  for  this. 

SENATOR  FOSTER:  I  suspect  that  there  is,  I  am  just  not  sure  that  we 
know  what  it  is.  Thank  you. 

Amendment  adopted. 

Senator  Larsen  offered  a  floor  amendment. 

Sen.  Larsen,  Dist.  15 
Sen.  Below,  Dist.  5 
Sen.  Foster,  Dist.  13 
Sen.  D'Allesandro,  Dist.  20 
Sen.  Estabrook,  Dist.  21 
Sen.  Cohen,  Dist.  24 

February  19,  2004 

2004-0544S 

03/01 

Floor  Amendment  to  SB  490-FN 

Amend  the  bill  by  replacing  section  10  with  the  following: 

10  Assistance  in  Voting.  Amend  RSA  659:20  to  read  as  follows: 
659:20  Assistance  in  Voting.  Any  voter  who  declares  to  the  moderator 
under  oath  that  [he]  said  voter  cannot  read  or  that,  because  of  [legal 
blindness  or  other  physical]  disability,  [he]  is  unable  to  mark  his  or  her 
ballot  shall,  upon  [his]  the  voter's  choice  and  request,  receive  the  assis- 
tance of  one  or  both  of  the  inspectors  of  election  detailed  for  that  purpose 
by  the  moderator  or  of  a  person  of  the  voter's  choice.  [Such  inspectors 
of  election  shall  thereafter  give  no  information  regarding  the  same.  Pro" 
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vided  that  any  voter  unable  to  mark  his  ballot  because  of  his  legal  blind- 
ness may  be  assisted  in  such  marking  by  any  person  who  is  a  qualified 
voter  in  the  same  town  or  ward  whom  he  may  designate.]  Such  person  so 
assisting  shall  be  sworn,  shall  mark  the  ballot  as  directed  by  said  voter, 
and  shall  thereafi;er  give  no  information  regarding  the  same.  [He]  Such 
person  so  assisting  shall  leave  the  space  within  the  guardrail  with  the 
[disabled]  voter. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  It  simply,  as  I  pointed  out  earlier,  ends  the  issue  of  who  can 
accompany  someone  into  a  voting  booth  by  saying  that  they  can  receive 
the  assistance  or  one  or  both  of  the  inspectors  detailed  for  that  purpose 
by  the  moderator  or  of  a  person  of  the  voter's  choice,  period.  That  per- 
mits someone  to  choose  who  they  want  to  accompany  them  in.  It  is  their 
choice.  It  eliminates  the  problem  of  having,  in  cities  perhaps... checklist 
supervisors  do  not  know  someone's  employer.  There  is  no  way  to  prove 
if  you  are  an  employer  of  someone  else  without  looking  at  their  hiring 
records,  and  there  is  no  way  to  know  if  they  are  a  union  official  in  a 
larger  city,  unless  you  are  going  to  ask  for  documentation  on  member- 
ship for  everyone  who  chooses  to  accompany.  It  also  avoids  the  problem 
of  what  happens  if  you've  hired  your  disabled  child  to  work  in  your  busi- 
ness and  that  disabled  child  needs  help  in  the  voting  booth?  You  cannot 
now  accompany  them  in?  There  are  many  circumstances  where  family 
members  hire,  that  they  would  need  perhaps  assistance.  Under  this  sce- 
nario, you  could  not  use  that  assistance  from  someone  who  is  your  em- 
ployer even  though  it  may  be  an  immediate  relative  who  has  your  best 
interest  in  mind.  I  do  not  see  the  purpose  of  continuing  this  sentence  on 
and  I  urge  you  to  vote  for  the  floor  amendment  that  you  have  before  you. 
Thank  you,  IMr.  President. 

SENATOR  CLEGG:  Thank  you,  IVTr.  President.  I  rise  in  opposition  to  the 
floor  amendment.  You  have  heard  the  reasons  why  and  I  want  to  point 
out  that  if  someone  works  for  their  mother  or  their  father  and  needs 
assistance,  that  is  what  we  have  moderators  for.  I  also  want  to  point  out 
that  nothing  in  here  says  that  we  have  to  card  everybody  and  see  who 
they  work  for  and  who  they  are,  but  it  would  be  illegal  for  an  employer 
or  a  union  official  to  go  into  the  ballot  box. ..or  go  into  the  voting  booth 
with  anyone.  I  will  tell  you  that  we  have  poll  watchers  who  know  pretty 
much  everyone  in  town  and  in  some  of  the  bigger  cities,  the  parties  hire 
people,  so  we  would  police  ourselves,  I  am  sure.  If  someone  violated  this, 
we  would  take  corrective  action. 

Recess. 

Out  of  recess. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Larsen. 

Seconded  by  Senator  Foster. 

The  following  Senators  voted  Yes:  Below,  Foster,  Larsen, 
D'Allesandro,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Clegg, 
Gatsas,  Barnes,  Martel,  Sapareto,  IVIorse,  Prescott. 

Yeas:  6  -  Nays:  17 

Floor  amendment  failed. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  508-FN,  relative  to  grant-funded  programs.  Internal  Affairs  Com- 
mittee. Ought  to  pass,  Vote  4-0.  Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill  508 
ought  to  pass.  This  bill  would  allow  town  and  city  programs  to  continue 
without  further  voter  approval  when  they  are  originally  funded  by  a 
federal  grant  and  were  initially  approved  by  voters.  Currently,  in  many 
situations,  a  town's  citizens  must  vote  twice  in  order  to  continue  a  fed- 
erally funded  program.  This  bill  would  adopt  grant  disclosure  amounts 
to  the  voters.  So  please  join  the  Internal  Affairs  Committee  in  recom- 
mending that  Senate  Bill  508  ought  to  pass. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  514,  changing  the  staffing  requirements  of  the  joint  legislative  com- 
mittee on  administrative  rules.  Internal  Affairs  Committee.  Inexpedient 
to  Legislate,  Vote  4-1.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  514 
inexpedient  to  legislate.  In  the  words  of  the  current  chair  of  the  JLCAR 
Committee,  "I  did  not  come  to  Concord  to  be  a  personnel  manager,  I 
came  to  be  a  lawmaker."  In  2001  the  law  was  changed  to  make  it  so 
that  this  one  committee  would  have  staff  appointed  by  law.  After  the 
law  was  passed,  it  was  unclear  who  these  staff  people  should  report 
to  on  a  day-to-day  basis.  For  most  personnel  matters,  such  as  time 
slips  and  pay  increases,  the  director  of  Legislative  Services  was  their 
boss;  however,  for  work  product,  the  staff  would  report  not  to  the  di- 
rector, but  to  the  committee.  This  did  not  work.  I  urge  you  to  support 
the  committee  and  the  recommendation  of  inexpedient  to  legislate. 
Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
committee  report.  I  think  that  this  is  a  big  mistake  to  be  killing  this  bill. 
What  this  bill  would  do  is  to  reverse  a  change  to  the  law  that  occurred 
as  a  last  minute  amendment  to  the  budget  trailer  bill  last  summer.  It 
would  reestablish  the  practice,  in  fact  was  working  just  great  from  my 
perspective  as  the  Vice  Chairman  and  former  Chair  of  JLCAR.  Which 
was  to  have  staff,  the  attorneys  that  work  for  JLCAR,  to  be  legal  coun- 
sel to  the  committee.  The  significance  of  this  is  quite  simple.  JLCAR  is 
sort  of  the  Joint  Legislative  Committee  on  Administrative  Rules,  is  one 
of  the  perhaps  least  desirable  appointments  in  this  body,  but  it  is  per- 
haps one  of  the  most  important  because  what  it  does  is,  it  reviews  pro- 
posed rules,  pending  rules,  that  are  in  the  process  of  being  adopted  by 
executive  branch  agencies.  Rules  that  have  the  force  and  effect  of  law. 
We  delegate  lawmaking  powers  to  the  executive  branch.  JLCAR  is  our 
ability  to  review  and  possibly  object  or  raise  our  concerns  about  those 
proposed  rules.  We  had  a  law  that  had  that  relationship  with  the  staff 
of  the  committee  as  legal  counsel,  meaning  that  they  had  a  professional 
responsibility  to  report  to  the  committee,  under  the  law,  their  potential 
basis  for  objections  to  the  rules.  Joining  me  in  sponsorship  of  this  bill 
beside  Senator  Barnes  was  Representative  Mercer  and  Representative 
King,  two  Republican  former  chairs  of  JLCAR.  I  believe  that  in  times 
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to  come,  we  are  going  to  regret  having  made  this  change  and  that  it  will 
reduce  the  integrity,  the  openness  and  the  accountability  of  that  impor- 
tant process.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

Senator  Barnes  is  in  opposition  to  the  motion  of  inexpedient  to 
legislate  on  SB  514. 

SCR  6,  designating  January  as  stalking  awareness  month.  Internal 
Affairs  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Kenney  for  the 
committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Concur- 
rent Resolution  6  ought  to  pass.  Currently,  millions  of  women,  men,  young 
adults  and  children,  are  harassed  by  stalkers  everyday.  This  may  be  due 
to  some  of  our  updated  technology  such  as  the  Internet.  This  bill  would 
designate  the  month  of  January  as  Stalking  Awareness  Month.  This  bill 
would  enable  the  public  to  educate  themselves  and  allow  for  early  in- 
tervention and  safety  training  with  regard  to  stalker  awareness.  Please 
join  the  Internal  Affairs  Committee  in  recommending  Senate  Concurrent 
Resolution  6  ought  to  pass.  Thank  you.  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  want  to  thank  Sena- 
tor Clegg  for  bringing  this  forward.  As  the  former  co-sponsor  with  Rep- 
resentative Donna  Sytek,  former  Speaker  of  the  House,  I  am  pleased  to 
see  this  come  forward  today.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  would  also  like  to  thank 
my  constituent  Cheryl  Darisse  for  the  work  that  she  is  doing  across  the 
country  to  see  to  it  that  January  is  designated  Stalking  Awareness  Month 
for  all  fifty  states.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  394-FN,  relative  to  children's  product  safety.  Interstate  Coopera- 
tion Committee.  Interim  Study,  Vote  5-0.  Senator  Estabrook  for  the 
committee. 

MOTION  TO  TABLE 

Senator  Estabrook  moved  to  have  SB  394-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  394-FN,  relative  to  children's  product  safety. 

SB  318,  relative  to  the  applicability  of  driving  while  intoxicated  prohibi- 
tions. Judiciary  Committee.  Ought  to  pass  with  amendment,  Vote  5-0. 
Senator  Sapareto  for  the  committee. 

Senate  Judiciary 
February  12,  2004 
2004-0447S 
03/04 

Amendment  to  SB  318 
Amend  the  bill  by  inserting  after  section  4  the  following  and  renumber- 
ing the  original  section  5  to  read  as  6: 

5  New  Paragraph;  Riding  on  Bicycles;  Influence  of  Drugs  or  Alcohol. 
Amend  RSA  265:144  by  inserting  after  paragraph  IX  the  following  new 
paragraph: 
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X.(a)  No  person  shall  ride  a  bicycle  upon  any  public  way: 

(1)  While  such  person  is  under  the  influence  of  intoxicating  li- 
quor or  any  controlled  drug  or  any  combination  of  intoxicating  liquor  and 
controlled  drugs;  or 

(2)  While  such  person  has  an  alcohol  concentration  of  0.08  or 
more  or  in  the  case  of  a  person  under  the  age  of  21,  0.02  or  more. 

(b)  Any  person  who  violates  this  paragraph  shall  be  guilty  of  a  vio- 
lation and  shall  be  fined  not  less  than  $350. 

2004-0447S 

AMENDED  ANALYSIS 
This  bill  clarifies  that  driving  while  intoxicated  prohibitions  apply  to 
motor  vehicles,  and  exempts  wheelchairs  from  the  definition  of  "motor 
vehicle."  This  bill  also  establishes  a  violation  for  riding  a  bicycle  while 
intoxicated. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  318  be  adopted  with  amendment.  As  amended,  this  bill  clarifies  a 
gray  area  in  statute.  That  of  bicycling  while  intoxicated.  Any  person 
who  violates  this  statute  would  be  guilty  of  a  violation  and  fined  not 
less  than  $350.  The  alcohol  concentrations  would  be  the  same,  .08  for 
adults  and  .02  for  persons  under  the  age  of  21,  as  provided  in  current 
law.  We  felt  this  was  a  reasonable  compromise.  If  I  had  it  my  way,  I 
would  have  eliminated  it  from  the  statue  completely,  but  we  felt  that 
we  didn't  want  to  appear  as  promoting  drinking  and  riding  a  bicycle. 
However,  we  did  think  there  was  some  merits  of  people  making  the 
choice  not  to  get  behind  the  wheel  of  a  car.  For  that  reason,  the  com- 
mittee recommends  that  you  support  the  committee  amendment  and 
vote  ought  to  pass  as  amended. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  454-FN,  relative  to  carrying  a  concealed  weapon  without  a  license. 
Judiciary  Committee.  Ought  to  pass,  Vote  4-1.  Senator  Clegg  for  the  com- 
mittee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
Senate  Bill  454-FN.  The  legislation  repeals  RSA  159:4  and  is  patterned 
after  the  successful  statute  in  Vermont.  This  restores  our  state  back  to 
the  intent  of  the  writers  of  the  constitution,  that  we  would  have  the  right 
to  keep  and  bear  arms  without  having  to  obtain  a  license.  Enactment  of 
this  legislation  will  not  make  law  enforcement's  job  any  more  difficult. 
Neither  will  its  adoption  increase  violence  in  our  state.  It  will,  however, 
make  our  citizens  safer  and  will  provide  them  with  the  power  permit- 
ted by  our  constitution.  The  majority  of  the  Judiciary  Committee  recom- 
mends that  this  legislation  be  adopted  and  asks  your  support.  Thank 
you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
the  ought  to  pass  motion  of  Senate  Bill  454  and  ask  that  you  defeat  it. 
With  respect,  to  me,  this  bill  is  a  solution  looking  for  a  problem.  Only 
two  states  in  the  entire  nation  do  not  have  a  law  requiring  a  permit  to 
carry  a  concealed  weapon.  By  my  math,  that  means  the  other  48  states 
do.  Vermont  was  required  by  their  constitution  to  not  permit  a  law  to 
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be  on  the  books.  The  only  other  state,  Alaska,  only  recently  passed  its 
laws.  Many  states  which  look  a  lot  like  New  Hampshire,  still  have  laws 
on  the  books.  New  Hampshire's  law  already  allows  a  great  deal  of  flex- 
ibility. Little  or  no  discretion  in  granting  the  permit  is  given  to  the  lo- 
cal police  when  the  permit  is  requested.  If  you  are  otherwise  lawfully 
permitted  to  own  a  gun,  all  that  you  need  to  do  is  to  assert  that  you  need 
one  for  self  defense  and  the  permit  is  granted.  When  I  asked  if  the  law 
was  being  abused,  whether  people  were  being  denied  the  permits  that 
they  had  requested,  I  didn't  receive  an  answer,  it  was  essentially  no.  No 
examples  were  able  to  be  given  to  me.  In  fact,  the  subject  was  changed. 
Instead,  the  speakers  turned  to  what  I  feel  the  real  agenda  is  here,  mak- 
ing any  and  all  reasonable  regulation  of  firearms  laws  to  be  taken  off 
our  books  based  on  constitutional  grounds.  Yes,  there  is  a  constitutional 
right  to  keep  and  bear  arms  but  like  every  constitutional  right  that  we 
enjoy,  it  is  not  absolute.  First  amendment  rights  are  very  important  to 
all  of  us  and  maybe  our  most  important  right  but  nevertheless,  while  I 
have  a  right  to  gather  in  a  public  place  to  protest  governmental  actions, 
I  often  need  to  obtain  a  permit  if  I  do  so.  I  have  a  constitutional  right 
to  commercial  speech,  but  that  does  not  necessarily  mean  that  the  do  not 
call  list,  which  we  passed  last  session,  violates  our  constitution.  In  fact, 
a  recent  decision  upheld  the  federal  law.  This  law  was  already  challenged 
back  in  1976  and  it  was  found  to  be  constitutional.  It  is  a  reasonable 
regulation.  It  does  not  prohibit  a  person  from  carrying  a  weapon,  it  just 
requires  some  permitting.  The  chiefs  of  police  are  against  the  law,  as  is 
the  Million  Moms  March.  Supporters  claim  that  we  will  be  safer  if  any- 
one can  carry  at  any  time.  I,  for  one,  won't  feel  a  bit  safer.  New  Hamp- 
shire is  already  one  of  the  safest  states  in  the  land.  Will  this  really  make 
us  safer?  The  chiefs  don't  think  so.  One  reason  is  the  permitting  process 
allows  law  enforcement  to  have  access  to  who  is  carrying  a  weapon.  This 
bit  of  information  will  be  taken  away.  I  ask  you  to  please  vote  against 
Senate  Bill  454.  While  I  know  our  state  often  likes  to  be  a  maverick  and 
very  independent  on  its  thinking,  on  this  issue,  for  one,  I  would  like  to 
follow  and  not  lead.  Let  other  states  that  are  more  dangerous  than  ours, 
New  York,  Washington  D.C.,  California,  Texas,  let  them  try  this  out  and 
see  whether  it  makes  things  safer.  Our  state  is  safe  right  now,  let's  keep 
it  that  way.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Clegg,  I  noticed 
that  this  is  a  fiscal  noted  bill,  Senate  Bill  454-FN,  and  that  in  fact,  the 
department  says  that  they  didn't  have  time  to  do  a  fiscal  note  on  Sen- 
ate Bill  454.  However,  there  is  a  fiscal  note  that  has  a  decrease  to  state 
revenues  of  approximately  $95,000  annually  to  the  general  fund,  that 
is  received  from  out-of-state  pistol  permits.  Does  the  same  kind  of  loss 
affect  this  bill,  in  that  there  would  be  a  fiscal  effect  as  well  as  social 
effects?  That  is  my  first  question. 

SENATOR  CLEGG:  I  don't  know  how  you  can  tie  a  social  effect  to  a  fis- 
cal effect,  but  I  will  address  the  fiscal  effect.  That  is  that  we  have  not 
repealed  the  law  that  allows  you  to  get  a  license.  We  left  that  law  in 
because  getting  a  license  in  the  state  of  New  Hampshire  would  allow  you 
reciprocity  in  I  believe,  17  other  states.  So  there  is  no  way  of  telling 
whether  or  not  there  would  be  a  drop  in  applications  for  licenses. 

SENATOR  LARSEN:  In  your  first  statement  on  this,  you  indicated  that 
there  wouldn't  in  fact,  be  a  safety  issue.  However,  we  were  aware  in  the 
hearing  that  the  Policemen's  Association  appeared  in  opposition  to  this. 
In  the  House  hearing,  the  Police  Chiefs  who  hadn't  had  time  to  meet, 
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finally  took  a  position,  and  they  too,  opposed  the  elimination  of  a  per- 
mit to  carry  in  New  Hampshire.  I  am  wondering  when  you  hear  from 
those  two  safety  groups,  that  they  in  fact  are  concerned  for  passage  of 
this  bill,  how  do  you  say  that  there  is  no  safety  issue  related  to  the  pas- 
sage of  this  bill? 

SENATOR  CLEGG:  Well  it  is  always  interesting  when  associations  take 
a  position,  and  when  their  members  that  you  speak  to,  have  an  oppo- 
site position.  So  I  am  not  sure  whether  those  positions  were  raised  by 
one  over  50  percent  or  whether  it  was  just  passed  by  those  who  were 
there,  but  there  are  many  police  chiefs  who  aren't  opposed  to  this,  and 
there  are  many  police  officers  who  aren't  opposed  to  this.  Now  they  dis- 
agree with  their  associations,  and  I  guess  that  is  their  choice.  But  not 
all  police  officers  disagree  with  what  we  have. 

SENATOR  LARSEN:  Thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  have  two  questions.  One 
for  each,  Senator  Foster  and  Senator  Larsen.  Senator  Larsen,  ladies  first. 
Thank  you  very  much.  Would  you  believe  that  many  times  I  get  phone 
calls  from  the  sheriffs  in  the  two  counties  that  I  represent  on  legislation 
and  also  police  chiefs?  They  call  me  and  the  gentleman  in  the  neighbor- 
ing town  who  was  the  president  of  one  of  those  organizations,  the  town 
of  Epping.  Would  you  believe  that  not  a  murmur  from  any  of  those  folks 
saying  Jack,  this  is  a  lousy  bill?  So  I  know  of  12  chiefs  of  police  and  two 
sheriffs  in  this  state  who  kept  their  mouth  shut  and  that  tells  me  that  they 
really  weren't  too  excited  about  this  one  way  or  the  other? 

SENATOR  LARSEN:  I  would  believe  that  perhaps  your  police  chiefs  were 
not  involved  in  calling  you.  Would  you,  in  response,  I  would  say  would  you 
believe  that  one  in  five  law  enforcement  officers  killed  in  the  line  of  duty 
are  killed  with  an  unregistered  weapon? 

SENATOR  BARNES:  If  you  tell  me  that  and  you  have  the  paper  in  front 
you,  I  would  have  to  agree,  I  guess.  If  you  believe  it,  God  Bless  you,  and 
I  believe  it  if  you  believe  it.  Now  my  second  question  is  for  Senator  Fos- 
ter. Senator  Foster,  you  did  a  lot  of  research  in  this  because  you  found 
two  states  in  this  country  of  ours,  Alaska  and  Vermont  that  don't  have 
it.  Can  you  tell  me  what  the  homicide  rate  is  or  what  the  murder  rate 
is  in  Alaska  and  Vermont?  Have  they  gone  to  pot?  Is  everyone  carrying 
guns  and  shooting  everybody  in  Alaska  like  the  old  days  of  the  gold  rush 
or  is  it  peaceful  in  Alaska  or  is  there  a  problem  in  Alaska?  I  don't  think 
there  is  a  problem  in  Vermont.  The  problem  is  out  around  the  country, 
but  he  is  back  again. 

SENATOR  FOSTER:  No,  I  actually  didn't  do  the  research,  those  two 
state  laws  were  given  to  us  by  those  who  testified  at  the  hearing.  There 
don't  appear  to  be  any  problems  there,  there  also  don't  appear  to  be  any 
problems  in  North  Dakota,  South  Dakota,  Montana,  and  I  could  go  on. 
So,  I  am  not  really  sure  that  problems  or  lack  thereof,  than  Alaska  or 
Vermont,  which  don't  have  any  crime  rate  at  all,  generally  speaking, 
according  to  the  representative. 

SENATOR  BARNES:  Good  folks.  Thank  you. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  just  wanted  to  rise 
and  clarify  for  the  record,  that  the  Chief  of  the  Chiefs  of  Police  Organi- 
zation is,  in  fact,  my  constituent  from  the  town  of  Epping  and  I  did  hear 
from  him.  He  said  to  me  exactly  the  opposite  of  what  Senator  Clegg  said 
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when  he  brought  this  bill  out  from  committee.  In  that  this  bill  will  make 
law  enforcement's  job  more  difficult.  I  wanted  that  to  be  on  the  record. 
Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  No  one  has  suggested 
that  the  current  law  that  is  on  the  books,  in  any  way,  impedes  or  in- 
fringes on  a  second  amendment.  It  is  a  good  law;  it  works.  This  is  not 
about  the  second  amendment.  We  all  want  to  preserve  our  constitutional 
rights.  And  as  with  every  constitutional  right  comes  certain  responsibili- 
ties. It  is  in  the  interest  of  the  public  good  to  make  sure  that  our  police 
are  not  out-gunned  on  the  streets  and  in  our  neighborhoods.  I  think  that 
I  join  with  everybody.  I  respect  gun  owners  in  their  commitment  to  the 
value  of  protecting  freedom,  but  this  is  a  radical,  unneeded  change  to  a 
New  Hampshire  tradition  that  works  fine.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  am  listening  to  some  of 
the  comments.  What  I  am  having  a  problem  with  is  we  were  told  that  this 
would  make  it  more  difficult  for  police.  Well  right  now,  a  police  officer 
doesn't  know  whether  a  criminal  has  a  gun  or  not.  And,  to  my  knowledge, 
I  don't  think... I  have  never  heard  of  anybody  in  this  state  being  murdered 
by  somebody  who  was  carrying  a  license  to  carry.  Generally,  crimes  are 
committed  by  criminals.  Law  abiding  people  go  by  the  law.  As  far  as  feel- 
ing safe,  when  I  go  to  Washington,  D.C.,  and  I  walk  around  on  the  streets 
there  at  night,  I  am  aware  of  the  fact  that  only  criminals  are  walking 
around  carrying  guns.  Because  it  is  almost  impossible  for  a  law  abiding 
citizen  to  get  a  permit  or  a  license  to  carry  a  gun  in  the  city  of  Washing- 
ton, D.C.  So  when  I  am  walking  down  the  street,  not  only  do  I  know  that 
only  the  criminals  have  guns,  but  I  know  that  the  criminals  know  that  the 
law  abiding  citizens  are  disarmed.  They  know  that  they  can  accost  some- 
body on  the  street  in  impunity.  They  know  that  unless  they  find  another 
criminal,  they  are  not  going  to  find  somebody  who  can  pull  out  their  own 
gun  and  defend  themselves.  So  as  far  as  feeling  safe,  I  think  that  I  would 
feel  a  lot  safer  walking  down  the  streets  of  Montpelier  where  I  know  that 
every  law  abiding  citizen  has  the  right  to  carry  their  weapon.  If  they  have 
not  lost  their  right  to  own  a  weapon,  under  the  federal  law,  they  are  al- 
lowed to  carry  it  in  most  places  in  Vermont.  That  doesn't  make  me  feel 
unsafe  at  all.  It  is  my  understanding  that  the  state  of  Vermont  has  a  very 
low  rate  of  homicides  and  that  is,  I  think,  because  of  the  fact  that  they 
don't  require  people,  law  abiding  citizens,  to  have  a  license  to  carry.  Now 
I  have  looked  at  two  other  situations  recently  where  things  have  changed 
the  other  way.  Great  Britain  and  Australia  have  both  made  it  almost 
impossible  for  law  abiding  citizens  to  even  own  weapons.  Even  shotguns 
and  rifles  are  strictly  regulated.  It  is  almost  impossible  for  somebody  to 
defend  even  their  own  home  in  those  two  countries  with  a  firearm.  In  both 
of  those  situations,  the  violent  crime  rate  has  exploded.  The  passage  of 
these  laws  taking  away  the  peoples  right  to  defend  themselves  has  re- 
sulted in  people  being  accosted  with  people  with  weapons.  Again,  in  those 
situations,  the  only  people  that  still  have  guns  are  the  criminals.  In  this 
country,  we  have  a  right  to  defend  ourselves.  In  this  state,  our  constitu- 
tion says  that  we  have  an  absolute  right  to  defend  ourselves.  In  fact,  I  was 
told  by  someone  from  the  ACLU  that  they  believe  that  the  constitution 
makes  their  current  law  requiring  a  license  unconstitutional.  The  men- 
tion about  the  1976  case,  well  that  predates  the  constitutional  reference 
in  our  constitution.  That  was  passed  after  that  1976  case.  I  believe  that 
our  constitution  gives  us  the  right  to  protect  ourselves.  If  we  feel  that  we 
need  to  arm  ourselves  to  do  that,  I  believe  that  we  have  that  right.  So 
thank  you,  Mr.  President. 
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SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  would  like  to  go 
through  the  bill  that  I  introduced.  This  relates  to  section  159  of  our  stat- 
utes. First  there  is  a  definition  in  Part  I.  Part  II  is  repealed.  Part  III  is 
about  convicted  felons.  No  change  has  been  done  to  Part  III.  A  felon  is 
still  guilty  of  a  Class  B  felony  if  they  take  control  of  a  gun.  Nothing 
changes.  In  Part  IV,  just  a  repeal  of  the  prohibition  on  concealing  a 
loaded  pistol  on  your  person.  That  is  what  the  repeal  is.  Part  V  is  a 
struck  reference  referring  to  Part  IV  which  we  just  repealed.  There  is 
no  changes  from  then  on.  Part  VI  is  still  there.  Licensing  stays.  There 
is  no  change.  This  is  needed  for  reciprocity.  It  is  strictly  voluntary,  this 
license.  However,  you  keep  on  going  through  the  statute  and  you  will 
find  that  Part  VII,  sales  to  felons,  there  is  no  sales  to  felons.  Nothing 
changes.  Somebody  asked  me,  "What  is  the  need  for  the  bill?  Why  do  we 
need  to  repeal  the  prohibition  against  carrying  or  concealing  a  loaded 
pistol  on  our  person?"  Because  the  way  the  law  is  now.  Part  VI  says  that 
there  is  a  prohibition  from  doing  that  until  you  have  a  license.  What  you 
are  saying  is,  any  person  that  wants  to  conceal  a  weapon  for  their  own 
personal  safety,  is  breaking  the  law  until  they  get  that  license.  That  is 
wrong.  I  ask  you  to  vote  for  this  bill  to  protect  the  people  so  that  they 
can  protect  themselves.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Prescott,  how 
does  this  law  then  apply  to  gun  show  sales  and  the  review  of... how  do  they 
know  a  felon... whether  they  are  selling  to  a  felon  at  a  gun  show  sale? 

SENATOR  PRESCOTT:  They  need  to  determine  that  so  that  they  do  not 
break  the  law.  The  law  does  not  change  concerning  sales  of  weapons  to 
felons.  It  is  against  the  law.  There  are  penalties  for  that,  Senator  Larsen. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Senator  Prescott,  it  is  my 
understanding  that  if  someone  under  federal  law  was  to  sell  a  pistol  or 
a  handgun  to  someone  at,  and  I  believe  under  state  law,  to  sell  a  pistol 
or  a  gun  to  someone  at  one  of  these  gun  shows,  which  was  just  men- 
tioned, that  the  requirement  is  that  you  can't  sell  it  to  someone  that  you 
do  not  know.  You  can  not  sell  it  to  an  unknown  person,  to  a  stranger, 
unless  that  person  has  a  license  to  carry  a  concealed.  Now  I  understand 
that  is  one  of  the  reasons  why  your  bill  does  not  remove  that  provision. 
That  is  one  of  the  reasons.  So  isn't  it  true  that  if  someone  was  at  one  of 
these  gun  shows  and  wanted  to  sell  a  pistol  to  someone  else,  unless  they 
knew  that  person,  they  could  not  do  that  unless  they  were  able  to  see 
the  license  to  carry  or  a  federal  firearms  license  for  a  dealer? 

SENATOR  PRESCOTT:  I  believe  you  are  correct.  Senator. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Just  for  the  record  my 
chief  in  Wakefield  is  in  support  of  this  legislation.  I  do  have  a  question  of 
Senator  Prescott  if  I  may.  One  of  the  questions  that  has  come  up  is  in 
regard  to  reciprocity.  In  order  to  carry  a  concealed  weapon  you  would  still 
need  a  license  in  order  to  meet  the  requirements  of  those  other  states.  Has 
there  been  any  indication  of  how  many  people,  when  it  comes  to  concealed 
weapons  licensing  would  go  out  of  state  and  how  many  would  just  sim- 
ply, if  this  were  to  pass  into  law,  would  just  have  a  concealed  weapon, 
obviously  without  the  license,  but  keep  it  within  New  Hampshire?  Is  there 
an  idea  of  those  figures  or  numbers? 

SENATOR  PRESCOTT:  Not  that  I  know  of.  Senator.  I  am  sorry.  I  do 
not  know. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  this 
bill.  I,  too,  was  contacted  by  a  couple  of  my  chiefs.  One  of  them  Chief 
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Peter  Giese,  provided  testimony  in  the  House  on  this  issue  a  couple  of 
days  ago.  I  would  just  briefly  like  to  cite  that.  He,  speaking  on  behalf  of 
the  New  Hampshire  Association  of  Chief's  of  Police,  stated  that,  "our 
association  feels  that  the  safety  of  the  public  require  some  oversight  in 
the  carrying  of  hidden  loaded  weapons.  Ours  is  a  profession  of  protec- 
tion and  protection  of  all  of  our  people.  With  our  right  to  bear  arms  comes 
the  duty  to  be  responsible,  reasonable  and  respectful.  We  must  be  re- 
sponsible that  weapons  are  not  misused  or  fall  into  the  hands  of  the 
irresponsible.  We  must  have  reasonable  rules  that  are  respectful  to  the 
rights  of  all  of  the  citizens  of  New  Hampshire."  He  went  on  to  point  out 
that  as  he  begins  his  27""  year  as  a  police  chief,  that  he  has  "a  growing 
concern  about  the  increasing  violence  in  our  society,  especially  with  our 
children  and  cites  two  recent  incidents  of  the  Mascoma  Valley  Regional 
High  School.  Last  year,  a  15  year  old  walked  into  a  classroom  complete 
with  camo  pants  and  drew  out  a  hidden,  loaded,  nine  millimeter  hand- 
gun. A  very  calm  and  brave  teacher  took  possession  of  the  gun.  What 
crimes  were  committed?  You  must  understand  that  our  juvenile  system 
is  not  punitive.  Rather,  it  is  a  system  structured  to  help  the  child.  In 
order  to  obtain  the  help  this  child  needed,  he  was  charged  with  carry- 
ing a  loaded,  concealed  pistol  without  a  permit.  I  would  greatly  appre- 
ciate it  if  this  honorable  institution  would  view  this  legislation  in  a  light 
that  would  include  all  the  citizens  of  New  Hampshire  especially  our  chil- 
dren and  our  elderly  citizens."  There  is  an  important  distinction  here. 
There  has  been  a  lot  of  comparison  with  Vermont.  Vermont  doesn't  re- 
quire a  license  to  carry  a  concealed  pistol  or  handgun.  They  don't  have 
problems.  But  there  is  another  important  distinction  between  New  Hamp- 
shire and  Vermont.  Vermont  has  a  state  law  that  makes  it  a  crime  to 
knowingly  possess  a  firearm  or  dangerous  or  deadly  weapon  while  within 
a  school  building  or  on  a  school  bus.  A  person  who  violates  that  section 
for  the  first  offense  can  be  in  prison  up  to  a  year  and  fined  up  to  $1,000. 
For  a  second  and  subsequent  offense,  up  to  three  years  imprisonment 
or  $5,000  fine.  New  Hampshire  apparently  has  no  such  law.  The  situa- 
tion that  occurred  in  Enfield  or  Canaan,  in  the  Mascoma  Valley  High 
School,  with  this  law  repealed,  would  not  have  the  ability  to  make  the 
charges  on  a  child  who  carries  a  concealed  weapon  into  a  public  school. 
That  is  a  serious  matter.  Chief  Giese  went  on  to  point  out  that  if  this 
bill  becomes  law,  the  local  drug  dealers  will  be  able  to  carry  concealed, 
loaded  weapons.  Now  they  can  do  that  now,  but  if  they  do  that  now  they 
are  breaking  the  law.  And  there  is  an  opportunity  in  many  situations  to 
prosecute  if  that  person  brandishes  that  gun  and  the  police  don't  have 
evidence  of  other  charges  that  they  might  like  to  pursue  of  a  local  drug 
dealer  violating  the  laws.  If  it  comes  to  their  attention  that  they  have 
or  are  carrying  or  "packing  heat",  as  it  is  called,  then  the  police  have  a 
recourse  to  prosecute  and  to  keep  the  community  safe  and  to  protect  the 
citizens  of  their  community.  I  would  echo  his  question  as  he  pointed  out 
in  26  years  that  he  has  been  issuing  permits  that  he  has  only  had  to  turn 
down  three.  One  because  of  residency,  one  because  the  applicant  was 
standing  charges  in  court  for  assaulting  his  mother,  and  the  third  for 
having  two  assault  convictions  and  under  going  mental  health  treat- 
ment. The  big  question  is,  why  are  we  having  this  debate?  I  am  unaware 
of  any  abuses  of  the  permit  situation  in  New  Hampshire  and  even  if  a 
permit  is  denied,  one  can  still  carry  a  gun.  People  can  still  carry  a  weapon, 
they  just  can't  conceal  it  without  the  license.  I  urge  defeat  of  this  bill. 
Thank  you,  Mr.  President. 
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SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  Senator  Below,  are 
you  aware  of  federal  law  that  concerns  carrying  a  concealed  weapon,  that 
it  restricts  minors?  There  is  a  federal  law  against  that? 

SENATOR  BELOW:  Well  there  is  one  federal  law  according  to  Chief  Giese 
that  was  recently  overturned  on  the  tenth  amendment  concerns,  and 
there  was  also  an  attempt  to. ..there  is  a  new  federal  law,  I  guess,  that 
has  a  provision  that  if  you  carry  a  loaded  weapon  in  school  without  a 
license  to  carry  from  the  state,  that  you  can't  carry  a  loaded  weapon 
without  a  license  to  carry  from  the  state.  But  we  are  getting  rid  of  the 
requirement  to  have  a  license  to  carry.  I  think  the  question  is,  what  do 
we  have  under  our  state  laws?  I  don't  think  that  we  should  count  on  the 
federal  government  to  step  in,  in  cases  where  school  children  carry  a 
concealed  loaded  weapon  into  our  public  schools.  We  shouldn't  look  to 
Washington,  D.C.  to  come  in  and  help  us  out.  We  should  have  state  laws 
that  address  this  matter  and  thus  far,  this  body  has  been  unwilling  to 
do  it.  So  the  only  law  that  we  are  left  with  to  protect  against  children 
carrying  loaded  weapons  into  school  is  this  law,  this  very  law  that  you 
want  to  repeal.  I  think  that  is  irresponsible. 

SENATOR  PRESCOTT:  The  question  is,  are  you  aware  of  those  laws 
that  do  restrict  youths  from  having  a  concealed  loaded  weapon? 

SENATOR  BELOW:  I  am  not  sure  what  your  point  is.  I  am  not  aware 
that  we  have  a  state  law  to  that  effect  and  the  concern  is  how  do  we 
enforce  our  laws  in  this  state,  and  how  do  we  bring  such  a  child. ..how 
do  we  get  the  services  to  that  child,  if  it  is  not  a  crime? 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
this  bill.  I  think  it  has  to  do  with  common  sense.  We  are  not  living  in  a 
less  violent  society  today  then  ever  before.  I  don't  think  anybody  wants 
to  see  every  18  year  old,  every  19  year  old  to  go  out  and  buy  a  gun.  I  am 
sure  everyone  of  us  in  this  chamber  has  either  been  a  victim  or  experi- 
enced road  rage.  That  is  a  new  crime  today.  We  tell  everybody  in  New 
Hampshire  every  five  years  you  have  got  to  renew  your  drivers  license. 
Why  do  we  do  that?  For  what  reason?  To  make  sure  somebody  needs 
glasses  so  that  they  can  read  some  letters  on  the  wall?  Why  don't  we  just 
tell  everybody  come  to  New  Hampshire,  you  don't  need  a  drivers  license. 
You  can  drive  without  one.  I  certainly  believe  that  it  is  important  enough 
today,  in  today's  society  with  the  violence  that  we  have  around  us,  I  am 
sure  that  everybody  will  agree,  that  criminals  carry  guns.  I  don't  want 
to  give  the  opportunity  to  somebody  carrying  a  gun  to  maybe  turn  into 
a  criminal  by  accident  because  somebody  swore  at  them,  because  some- 
body decided  he  was  going  to  give  him  a  rude  gesture  with  his  fmger, 
and  I  just  happened  to  have  this  loaded  gun  that  I  didn't  have  to  go  and 
get  a  license  for.  So,  yes,  am  I  worried  about  going  to  Washington,  D.C. 
and  getting  mugged?  Sure  I  am.  But  I  am  not  going  to  feel  any  safer  in 
Washington,  D.C.  if  I  have  a  gun  on  me.  So  I  urge  my  colleagues  to  ap- 
ply some  common  sense.  I  think  that  it  is  important  enough  when  we 
talk  about,  as  Senator  Flanders  talks  about  stupidity,  when  we  talk  about 
skimming.  I  think  that  this  is  no  different.  We  have  a  law  on  the  books 
that  says  that  anybody  wanting  to  carry  a  concealed  weapon  must  get 
a  license.  I  don't  think  that  it  is  difficult.  I  don't  think  that  makes  our 
society  any  more  unsafe  than  if  we  said  to  everybody,  "Carry  a  gun."  I 
think  that  30  years  ago,  40  years  ago,  when  we  were  growing  up,  I  don't 
think  that  any  one  of  us  can  ever  say  I  am  going  to  kill  that  individual 
if  we  were  in  a  fight.  Today  the  scary  thing  is,  that  thought  runs  through 
kids  heads  and  they  may  intend  to  do  it.  Giving  them  the  option  of  just 
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buying  a  gun  and  having  a  gun  at  18  or  19,  without  having  to  worry 
about  going  and  getting  a  Ucense,  I  don't  think  is  the  right  place  for  us 
to  be  taking  this  state.  Thank  you,  Mr.  President. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  Senator  Gatsas,  do 
you  beheve  with  rights  comes  responsibihty? 

SENATOR  GATSAS:  I  beheve  that  rights  have  responsibiUties,  and  I 
beheve  that  if  you  allow  an  individual  an  opportunity  sometimes,  that 
those  responsibilities  may  go  down  a  bad  road. 

SENATOR  PRESCOTT:  Thank  you.  The  way  that  you  are  talking  is,  that 
you  are  against  the  existing  law  of  having  the  ability  to  carry  a  firearm. 
Is  that  true?  A  loaded  firearm? 

SENATOR  GATSAS:  Senator,  I  don't  think  that  you  ever  heard  me  say 
that  in  any  of  the  talk  that  I  just  gave.  I  believe  that  anybody  that  has 
a  license  has  the  ability  to  conceal  a  weapon. 

SENATOR  PRESCOTT:  Correct.  What  you  were  saying  was,  that  you 
were  against  someone  being  able  to  purchase  a  gun  and  have  that  gun 
loaded.  That  is  what  you  were  saying. 

SENATOR  GATSAS:  Absolutely 

SENATOR  PRESCOTT:  Thank  you,  Senator  Gatsas. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  In  response  to  Sena- 
tor Below's  statement.  A  gun  was  brought  into  one  of  my  towns.  A  stu- 
dent had  brought  it  into  school.  The  arresting  police  officer  had  made 
an  arrest  and  tried  to  take  the  gun  away  from  the  child.  The  chief  of 
police  informed  me  that  there  is  a  federal  statute  that  they  were  able 
to  charge  him  under,  so  they  had  all  the  necessary  means  they  had  to 
prohibit  or  charge,  children  who  bring  guns  into  schools.  I  was  planning 
on  introducing  a  bill  that  did  that  but  it  was  unnecessary  because  of  that 
statute.  When  I  heard  the  bill  though,  what  I  look  at  is  the  inconsistency 
in  the  current  gun  laws.  I  can  go  put  a  gun  on,  I  can  strap  holsters  on 
and  put  loaded  guns  and  carry  them  and  walk  right  down  Main  Street 
in  plain  sight  for  everyone  and  it  is  lawful.  Now  certainly  I  would  prob- 
ably be  spread  eagle  about  four  or  five  times  as  I  walked  down  the  street 
and  searched,  but  I  would  still  be  allowed  to  do  that.  That  doesn't  make 
any  sense,  when  it  is  illegal  for  me  to  keep  the  gun  where  it  is  out  of 
sight.  So  I  think  there  is  a  real  practical  application  here.  I  had  a  per- 
sonal experience  myself  while  canoeing  up  a  river  up  north  with  a  good 
friend  of  mine  who  became  a  Massachusetts  state  trooper.  There  were 
four  of  us  riding  in  canoes  and  he  had  a  loaded  gun  in  a  duffel  bag.  We 
stopped  at  a  remote  area  and  we  just  took  a  few  practice  shots  and  the 
police  came  because  they  had  heard  this,  and  they  took  the  gun  away. 
He  could  only  be  charged  because  the  gun  was  concealed.  It  was  inside 
the  duffel  bag.  Had  he  been  waiving  the  gun  around  or  had  the  gun  in 
his  hand  and  paddled  with  one  hand  with  a  gun  up,  it  would  have  been 
lawful.  Now  there  is  an  inconsistency  here.  So  I  think  that  this  bill  is 
entirely  practical  and  that  is  why  I  support  it,  and  I  urge  your  support 
too.  Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  It  was  in  1994  that  I 
came  into  the  House  and  one  of  the  first  hearings  that  we  had  was  on 
Safe  School  Zones.  We  do  have  a  law  on  the  books,  193-D  that  deals  with 
safe  school  zones.  It  gives  the  state  board  authority  to  deal  with  proce- 
dures and  requires  expulsion  of  students.  There  is  also  criminal  penal- 
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ties.  Any  person  convicted  of  an  act  of  theft,  destruction  or  violence  as 
defined  in  Safe  School  Zones,  may  be  subject  to  an  extended  term  of 
imprisonment.  But  also  is  a  reference  back  to  193:13,  III,  "Any  pupil  who 
brings  or  possesses  a  firearm  as  defined  in  section  921  of  title  18  of  the 
United  States  Code  in  Safe  School  Zones  as  defined  in  193-D  without 
written  authorization  shall  be  expelled  from  school  for  a  period  of  less 
than  12  months."  It  is  against  the  law  to  bring  a  gun  to  school.  I  can 
remember  that  testimony  from  having  400  members  testify  against  the 
bill.  So  we  do  have  protection  in  our  schools.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  What  you  just  cited  al- 
lows for  expulsion  of  the  student,  but  does  it  make  it  a  criminal  offense? 

SENATOR  O'HEARN:  Under  criminal  penalties  of  193:D,13,  III. 

SENATOR  BELOW:  For  what,  simply  carrying  it? 

SENATOR  O'HEARN:  Convicted. 

SENATOR  BELOW:  Of? 

SENATOR  O'HEARN:  An  act  of  violence. 

SENATOR  BELOW:  That  is  only  if  there  is  an  act  of  violence. 

SENATOR  O'HEARN:  Subject  to... and  then  it  refers  to  "any  pupil  who 
brings  or  possesses  a  firearm  as  defined  in  the  federal  code  without  writ- 
ten or  authorization  shall  be  expelled." 

SENATOR  BELOW:  So  that  is  not  a  criminal  penalty? 

SENATOR  O'HEARN:  Being  expelled  is  not  a  criminal  penalty. 

SENATOR  BELOW:  Okay,  thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  O'Hearn,  would 
you  believe  that  just  a  week  ago,  that  law  took  effect  in  Sandown,  New 
Hampshire  when  a  young  student  brought  a  gun  into  school? 

SENATOR  O'HEARN:  Yes. 

SENATOR  BARNES:  So  the  law  is  working. 

SENATOR  O'HEARN:  Yes  it  is. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  just  want  to  point  out 
that  there  is  a  problem  that  exists.  We  heard  testimony  in  our  commit- 
tee. We  heard  the  scenario  of  a  lady  who  had  gotten  rid  of  an  abusive 
ex  and  the  ex  appeared  to  not  want  to  end  things.  The  father  bought  her 
a  gun  and  she  wanted  to  abide  by  the  law  and  when  she  left  the  house, 
she  always  left  the  gun  in  the  house  until  the  permit  came  through.  Well, 
he  found  her  before  the  permit  came  through,  so  she  had  a  problem. 
Probably  the  most  compelling  is  the  testimony  by  Representative  Packy 
Campbell,  who  talked  about  being  robbed  at  his  job.  I  believe  that  it  was 
in  Washington.  He  identified  the  four  perpetrators.  They  were  arrested, 
sent  up  to  prison  to  await  a  trial,  but  because  of  overcrowding  they  were 
released.  He  knew  his  life  was  in  jeopardy  because  these  guys  were  ca- 
reer criminals.  So  he  applied  for  a  permit.  Being  an  out-of-stater,  he  had 
the  same  problem  that  we  have  in  this  state,  he  had  to  wait.  They  said 
to  him,  use  a  cell  phone.  Call  911  if  you  see  them.  Sure  enough,  one  of 
those  people  who  had  robbed  him,  showed  up  at  his  place  of  work,  pointed 
a  gun  at  him  and  said,  "Drop  your  cell  phone"  because  you  see,  the  crimi- 
nals are  smart  enough  to  know  that  if  you  can't  have  a  gun  you  might 
have  a  method  of  contacting  the  police.  "Drop  your  cell  phone". ..took  him 
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out  back  and  shot  him  five  times.  He  still  has  two  of  the  bullets  lodged 
in  his  body.  That  is  what  happens  when  you  have  to  wait  20  or  30  days 
when  your  life  is  in  danger,  for  a  permit  to  carry  a  weapon  to  protect 
yourself.  Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  am  trying  to  remem- 
ber the  first  situation.  Wasn't  that  a  hypothetical  situation  that  some- 
body was  saying  what  might  happen  in  New  Hampshire,  not  an  actual 
situation? 

SENATOR  CLEGG:  Well,  you  and  I  have  discussed  this.  I  took  the  tes- 
timony as  being  an  actual  event,  and  you  thought  it  was  a  hypothetical, 
so  you  and  I  still  disagree  over  whether  the  testimony  was  hypotheti- 
cal or  real. 

SENATOR  FOSTER:  On  the  situation  that  the  Representative  testified 
about,  that  was  maybe  in  Washington,  D.C.  where  apparently,  accord- 
ing to  Senator  Boyce,  I  think  he  may  well  be  correct,  it  is  very  difficult 
to  get  a  permit.  In  New  Hampshire  our  laws  are  much  easier  to  get  a 
permit.  So  I  guess  what  I  was  wondering,  do  you  recall  any  discussion 
about  expediting  permits  or  trying  to  address  that  concern  that  you  have 
raised  in  the  committee? 

SENATOR  CLEGG:  I  can  tell  you  that  under  the  current  licensing  re- 
quirements, you  can't  expedite  because  you  need  three  people  to  swear 
that  you  are  an  upstanding  citizen  and  when  you  give  those  three,  the 
police  have  to  contact  them,  so  expediting  of  a  license,  twenty  days  is 
probably  as  fast  as  they  can  get  done. 

SENATOR  FOSTER:  I  guess  what  I  was  wondering  was,  you  are  citing  a 
situation  for  somebody  that  believes  they  are  in  immediate  bodily  danger. 
I  don't  recall  any  discussion  being  made  at  the  committee  as  a  suggestion 
that  under  those  circumstances  the  situation  could  be  adjusted  so  that  a 
permit  could  be  given  on  a  temporary... a  license  could  be  given  on  a  tem- 
porary basis.  Wouldn't  that  solve  the  problem  that  you  are  raising? 

SENATOR  CLEGG:  No.  I  think  what  solves  the  problem  so  that  people 
don't  have  to  go  and  ask  for  special  permission  or  circumstances  is  what 
we  have  here,  and  that  is  the  ability  for  everyone  to  carry  if  they  are  a 
law  abiding  citizen. 

SENATOR  FOSTER:  Thank  you. 

SENATOR  BOYCE:  Senator  Clegg,  do  you  recall  as  I  do,  a  situation,  I 
believe  that  it  was  in  Senator  Kenney's  district,  a  gentleman  named 
Richard  Penney,  who  several  years  ago,  went  to  get  his  license  renewed 
at  town  hall,  and  the  police  chief  or  selectmen,  whichever  at  the  town 
that  he  went  to,  denied  it  because  he  had  very  limited  vision.  In  that 
situation,  in  order  to  get  a  license,  not  only  did  it  not  take  the  21  days, 
but  he  had  to  go  to  the  state  Supreme  Court  to  get  a  license.  So  in  some 
cases,  it  can  be  a  very  lengthy  process,  can  it  not? 

SENATOR  CLEGG:  In  some  cases  it  can  be  very,  very  lengthy. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Often  times  we  hear 
about  our  constitutional  rights.  Clearly,  as  you  look  at  the  constitution 
of  New  Hampshire,  Article  II-A,  discusses  the  right  to  bear  arms... people 
have  the  right  to  keep  and  bear  arms  in  defense  of  themselves.  You  also 
need  to  balance  that  with  Article  III.  Article  III  says  that  "when  men 
enter  into  a  state  of  society,  they  surrender  up  some  of  their  natural 
rights  to  that  society,  in  order  to  ensure  the  protection  of  others."  What 
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we  have  today  is  the  need  for  all  of  us  to  balance  those  two  parts  of  our 
constitution.  Often  times  our  rights  are  balanced  with  responsibilities. 
Often  times,  for  example,  we  have  the  right  to  vote.  Yet  you  must  regis- 
ter to  vote.  You  have,  under  the  constitution,  the  right  to  assemble  but 
in  many  cases,  you  must  ask  for  a  permit  when  you  want  to  assemble 
in  certain  spots.  You  have  the  right  to  run  for  public  office,  but  we  en- 
courage the  responsibilities  of  filing  for  office  and  following  the  laws 
relating  to  that.  So  we  are  not  talking  about  an  abridging  of  rights.  We 
are  talking  about  the  responsibilities  and  the  safeguarding  of  the  public's 
right  to  know  that  they  are  ensured  the  protection  of  others.  As  they 
heard  in  the  Judiciary  Committee,  there  is  a  concern  that  existing  state 
law  allows  children  to  possess  firearms  with  parental  permission.  The 
extension  of  this,  passage  of  Senate  Bill  454,  would  in  fact  allow  chil- 
dren with  parental  permission  to  carry  concealed  weapons  with  no  fur- 
ther permitting.  We  have  seen  documents  that  show  teenagers  have  high 
rates  of  suicide  by  guns  once  they  get  access  to  those  guns.  The  number 
two  and  three  cause  of  death  for  children  age  15-19  is  firearms  murders 
and  firearms  suicides.  We  have  heard  from  law  enforcement  officials, 
both  the  Police  Association  and  the  Chiefs  coming  in  later,  expressing 
their  concerns  for  the  passage  of  this.  It  is  quoted  that  the  Somersworth 
police  captain  speaking  on  behalf  of  the  New  Hampshire  Police  Associa- 
tion is  quoted  as  saying,  "Making  it  easier  for  people  to  carry  concealed 
weapons  creates  the  potential  for  something  really  bad  to  happen."  Ex- 
pressing the  concern  that  verbal  disputes  could  escalate  into  violence. 
It  is  also  cited  that  we  would  somehow  be  safer  if  everyone  could  carry 
a  concealed  weapon  and  yet,  what  would  happen  in  the  instance  of  the 
Concord  woman  who  was  killed  by  a  shotgun  blast  from  a  car  driven  by 
a  Manchester  couple  just  a  few  weeks  ago?  Would  she  have  been  safer 
if  she  could  have  carried  a  gun  in  her  purse?  I  received  an  email  that  I 
wanted  to  share  with  you.  It  is  an  email  from  a  resident  of  Concord.  He 
says,  "I  was  alarmed  to  see  the  recent  action  being  considered  by  the 
Judiciary  Committee  regarding  the  abolition  of  concealed  carry  weapons 
permit  for  handguns.  I  am  opposed  to  new  and  more  stringent  regula- 
tion of  ownership  and  carry  of  firearms.  But  I  am  also  opposed  to  less- 
ening of  certain  strictures.  I  was  a  police  captain  in  Georgia  when  I 
retired  in  1995  and  had  been  a  cop  for  25  years.  When  I  established 
residence  in  Concord,  I  applied  for  and  received  a  permit  to  carry  con- 
cealed. My  background  was  opened  to  be  check  without  any  fear  on  my 
part  that  I  might  be  refused  permission  to  carry.  I  believe  that  New  Hamp- 
shire should  continue  to  license  concealed  carry  so  that  those  who  do  not 
have  any  business  carrying  a  weapon,  can  be  kept  from  doing  so.  In  my 
opinion,  there  are  people  who  would  be  kept  from  carrying  a  permit  to 
carry,  who  would  carry,  if  removing  the  requirement  where  a  permit  was 
one  fewer  legal  hurdle  they  had  to  face.  At  least  now  if  they  carry  a  gun 
without  a  permit,  they  know  that  steel  doors  will  be  slammed  behind 
them  if  they  take  a  chance  and  carry  without  a  permit  and  are  caught 
doing  so.  I  paid  in  advance  for  the  privilege  of  having  permission  to  carry 
concealed  by  having  a  long  good  career  in  police  work  and  keeping  my 
record  clean.  I  think  that  any  person  who  wants  to  carry  should  have  a 
good  past  history."  New  Hampshire  prides  itself  in  being  a  safe  state.  We 
are  one  of  the  safest  states  to  live  in.  Yet  we  heard  from  police  chiefs 
around  this  state  that  we  expect  and  have  a  right  to  expect  that  those 
who  carry  will  be  responsible,  reasonable  and  respectful.  That  requires 
the  continuation  of  our  concealed  permitting.  Thank  you,  Mr.  President. 
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SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Prescott,  is  there 
anything  other  than  for  every  citizen  of  New  Hampshire  that  wants  to 
carry  a  concealed  weapon... is  there  anything  other  than  a  20  day  wait  to 
receive  a  hcense  that  would  prohibit  that? 

SENATOR  PRESCOTT:  I  believe  that  you  need  to,  in  the  current  law, 
have  a  license  to  conceal  a  weapon,  that  is  loaded,  on  your  person.  That 
takes  time.  During  that  time,  that  is  where  the  problem  lies.  It  is  the 
time  to  wait  for  a  license.  You  are  asking  someone  to  wait  while  they 
know  they  are  in  danger.  Either  they  take  it  upon  themselves  to  break 
the  law  and  carry  that  loaded  pistol  in  their  purse  or  on  their  person, 
while  they  are  waiting  for  a  license  or  you  leave  them  open  to  not  being 
able  to  protect  themselves  when  they  know  they  are  in  danger.  That  is 
what  the  law  says  and  this  is  what  this  law  will  do.  It  will  repeal  that 
waiting  time.  We  won't  have  to  ask  to  get  a  license,  so  that  we  won't  have 
to  wait  to  get  it,  so  we  won't  be  in  danger  during  that  period.  You  are 
correct.  It  is  about  20  days. 

SENATOR  GATSAS:  So  the  only  thing  that  we  are  talking  about  is  im- 
minent danger.  I  could  walk  out  of  here  and  feel  that  I  am  in  imminent 
danger  right  now  and  I  want  to  go  buy  a  gun.  My  question  is,  if  a  20  day 
wait  isn't  sufficient,  should  we  reduce  that  to  a  10  day  wait? 

SENATOR  PRESCOTT:  I  believe  that  there  is  a  second  issue,  Senator. 
We  shouldn't  license  a  constitutional  right  and  we  shouldn't  pay  for  a 
constitutional  right.  Those  are  the  other  issues.  Senator. 

SENATOR  GATSAS:  So  the  answer  to  the  question  was  it  doesn't  mat- 
ter what  the  TAPE  CHANGE. 

SENATOR  PRESCOTT:  The  wait  is  a  problem  and  we  shouldn't  pay  for 
a  constitutional  right. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  op- 
position to  the  bill.  We  opened  today's  session  with  comments  by  our 
Chaplain  about  love  and  affection  and  sharing  love  between  one  an- 
other. We  are  now  talking  about  extension  of  concealed  weapons.  I  come 
from  Manchester,  New  Hampshire.  The  most  diverse  city  in  the  state  of 
New  Hampshire.  I  echo  Senator  Gatsas'  comments.  I  have  been  involved 
with  youngsters  all  of  my  life.  I  know  what  I  have  seen  in  the  evolution- 
ary process  here  amongst  youngsters  where  things  that  were  considered 
mere  little  happenstances,  now  turn  out  to  be  violent  confrontations. 
Both  men  and  women.  It  seems  to  me  that  we  in  New  Hampshire  have 
a  system  that  works.  This  system  has  been  in  place;  it  has  worked  well. 
I  just  talked  to  Chief  Bailey  from  Bedford  about  this  situation.  Bedford 
is  a  growing  community,  a  rather  affluent  community.  The  chief  says, 
"We  don't  need  this."  We  have  a  situation  in  place  where  anyone  who 
wants  to  carry  a  concealed  weapon  can  apply  for  a  permit.  We  deny  very, 
very  few  permits.  The  system  works.  One  of  the  things  that  we  have 
tried  to  do  repeatedly  is  put  more  law  enforcement  on  the  streets  so  that 
law  enforcement  can  make  us  feel  safer.  What  is  the  result?  We  have  the 
safest  state  in  the  United  States.  We  are  safe.  I  feel  very  comfortable 
when  I  walk  out  of  this  building.  I  feel  safe.  I  don't  have  to  carry  a  gun. 
I  don't  have  to  carry  a  concealed  weapon.  I  feel  safe.  Why  is  it  that  we 
have  to  change  something  that  works,  that  is  effective  and  that  affects 
every  one  of  our  lives?  Why  do  we  have  to  change  it?  We  went  through 
an  extended  debate  last  time  about  lifetime  permits.  We  voted  that  down. 
Because  we  said  the  law  that  is  in  place  is  a  good  law.  It  doesn't  prohibit 
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anybody  from  getting  a  permit,  but  you  have  to  have  a  license  and  you 
have  to  go  through  a  process.  Well  we  are  all  about  process.  Everything 
that  we  do  in  this  building  is  process.  That  is  democracy.  It  seems  to  me 
that  we  are  taking  a  situation  that  doesn't  need  to  be  addressed  and  we 
are  causing  a  situation  that  could  create,  down  the  road,  serious  rami- 
fications and  repercussions.  I  refer  to  Senator  Gatsas'  comments  about 
road  rage  because  I  think  that  is  an  imperative.  You  see  two  people  driv- 
ing down  the  road  today,  and  I  am  sure  that  all  of  us  have  seen  this  or 
have  been  a  part  of  it,  where  you  might  pass  a  person  and  they  give  you 
an  obscene  gesture  and  sometimes,  they  pull  across  in  front  of  you  and 
confrontations  develop.  We  had  that  happen  on  Route  93  South  not  that 
long  ago.  Well  what  is  to  prohibit,  if  this  piece  of  legislation  is  passed,  that 
person  stopping,  pulling  out  a  gun  and  committing  an  act?  My  niece's 
husband  is  a  Manchester  police  officer  who  patrols  the  city.  Who  patrols 
the  most  difficult  parts  of  the  city  of  Manchester.  That  person's  life  is 
very,  very  sacred  to  me  and  that  person  is  giving  to  protect  me  and  to 
protect  the  other  citizens  of  Manchester.  As  a  legislator,  as  an  individual, 
I  want  to  do  everything  that  I  can  to  make  sure  that  that  person  is  safe. 
I  think  this  law  would  inhibit  that  safety.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  D'Allesandro,  we 
just  heard  that  one  of  the  main  arguments  for  this  bill  was  because  of 
the  waiting  period.  That  there  might  be  instances  when  somebody  feels 
that  they  are  in  imminent  danger  if  somebody  is  threatening  them  and 
they  would  like  to  have  a  permit  to  carry  a  concealed  weapon.  Wouldn't 
a  much  simpler  fix,  if  that  is  the  concern,  simply  be  to  amend  the  law 
that  says  if  somebody,  once  they  apply  at  the  police  department,  fill  out 
the  license  application,  they  get  a  receipt,  and  that  receipt  could  give 
them  a  30-day  temporary  permit  until  such  time  as  they  hear  back  yea 
or  nay  on  the  permanent  license  to  carry? 

SENATOR  D'ALLESANDRO:  The  answer  to  the  question  is  sure.  An 
adjustment  like  that  would  make  a  great  deal  of  sense. 

SENATOR  BELOW:  Okay.  Thank  you. 

SENATOR  FLANDERS:  I  will  be  very  brief,  Mr.  President.  I  have  been 
studying  and  listening  to  all  of  this  testimony  and  I  may  be  the  only  one 
in  this  chamber  that  has  been  a  police  officer.  I  carry  a  pistol.  I  carry  a 
pistol  up  north.  Here  is  a  piece  of  common  sense  that  I  think  that  we 
should  be  looking  at.  I  am  on  my  snow  machine,  I  am  on  my  ATV  or  I 
am  in  my  vehicle  and  I  get  stopped  by  a  police  officer  and  what  is  the 
first  thing  that  they  say?  Can  I  see  your  license  and  registration?  So  I 
open  up  the  glove  compartment  to  get  my  registration  and  he  sees  a  gun. 
Now  I  have  to  show  him  my  registration  that  I  have  properly  registered 
this  vehicle.  I  have  paid  all  of  my  dues.  I  have  done  everything,  but  I 
also  have  to  show  him  my  license.  I  have  to  show  him  that  I  am  a  proper 
person  to  drive  this  snowmobile.  I  am  a  proper  person  to  drive  this  four- 
wheeler,  and  I  am  a  proper  person  to  drive.  But  if  he  sees. ..but  under 
the  law  now,  when  he  says,  "Mr.  Flanders  do  you  have  a  permit  to  carry 
that?",  I  can  show  him  my  permit  and  he  knows,  when  I  am  out  in  the 
middle  of  the  woods  in  Colebrook,  or  on  93,  or  I  am  on  a  snow  machine, 
that  the  chief  of  police  Brian  Brown  in  Antrim,  says  that  it  is  okay  for 
Bob  Flanders  to  carry  a  concealed  weapon.  I  think  that  it  would  be  nice 
if  I  was  a  conservation  officer  in  the  middle  of  the  woods  of  Colebrook, 
to  know  that  somebody  running  around  with  a  concealed  weapon  has  got 
a  permit  from  their  chief  of  police  in  their  town.  You  are  not  taking  any- 
thing away.  This  expires  in  2007.  All  it  says  to  somebody  is,  yes.  Bob,  it 
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is  okay  for  you  to  carry  that  concealed  because  you  are  a  decent  person 
and  you  have  lead  a  life  that  allows  you  to  carry  this.  You  don't  have  to 
go  through  hoops  to  get  this.  You  have  to  go  and  see  your  chief  of  police. 
Let's  apply  some  common  sense  to  this.  This  law  is  not  broken.  I  have 
only  been  here... this  is  my  fourth  year.  We  go  through  it  every  single 
year.  Where  do  we  stop?  Last  year,  like  we  said,  we  went  with  a  lifetime. 
We  said  we  had  a  good  law.  We  went  to  five-years.  Let's  just  use  com- 
mon sense  for  a  minute.  You  go  down  and  see  your  chief  of  police  and 
you  say  you  want  to  carry  a  concealed  weapon.  Somebody  else  sees  that 
concealed  weapon  and  they  know  that  it  is  safe  for  you  to  carry  because 
somebody  said  that  you  have  the  decency  and  the  background  to  carry 
that  weapon.  I  suggest  that  we  uphold  the  present  law  that  we  have. 
Thank  you  very  much,  Mr.  President. 

SENATOR  CLEGG:  Senator  Flanders,  you  said  that  the  permit  shows 
that  you  can  safely  handle?  Is  there  any  requirement  that  you  take  a 
safety  course  or  that  you  show  you're  proficient  with  the  weapon  before 
you  can  get  a  concealed  weapon  permit? 

SENATOR  FLANDERS:  It  does  not. 

SENATOR  CLEGG:  Thank  you. 

MOTION  TO  TABLE 

Senator  Below  moved  to  have  SB  454-FN  laid  on  the  table. 

SB  454-FN,  relative  to  carrying  a  concealed  weapon  without  a  license. 

Question  is  on  the  motion  to  table. 

A  roll  call  was  requested  by  Senator  Below. 

Seconded  by  Senator  Kenney. 

The  following  Senators  voted  Yes:  Johnson,  Below,  Flanders, 
Foster,  Larsen,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Kenney,  Boyce,  Green, 
Odell,  Roberge,  Peterson,  O'Hearn,  Clegg,  Gatsas,  Barnes,  Martel, 
Sapareto,  D'Allesandro,  Morse,  Prescott. 

Yeas:  7  -  Nays:  16 

Motion  failed. 

Question  is  on  the  motion  of  ought  to  pass. 

A  roll  call  was  requested  by  Senator  Prescott. 

Seconded  by  Senator  Kenney. 

The  following  Senators  voted  Yes:  Gallus,  Kenney,  Boyce,  Green, 
Odell,  Roberge,  Peterson,  O'Hearn,  Clegg,  Barnes,  Martel, 
Sapareto,  Prescott. 

The  following  Senators  voted  No:  Johnson,  Below,  Flanders, 
Foster,  Larsen,  Gatsas,  D'Allesandro,  Estabrook,  Morse,  Cohen. 

Yeas:  13  -  Nays:  10 

Adopted. 

Ordered  to  third  reading. 

Recess. 

Out  of  recess. 

SB  513,  relative  to  the  death  penalty.  Judiciary  Committee.  Ought  to 
pass,  Vote  3-2.  Senator  Sapareto  for  the  committee. 
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SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  513 
ought  to  pass.  The  provisions  of  this  bill  are  very  simple.  It  changes  the 
age  at  which  one  can  receive  the  death  penalty  from  17  to  18.  The  age  of 
18  is  generally  accepted  as  the  time  in  one's  life  when  they  reach  adult- 
hood. Upon  achieving  this  birth  date,  society  allows  them  to  serve  in  the 
military,  to  vote  in  federal  and  state  elections,  enter  into  contracts  and 
many  other  so-called  "adult"  activities.  Additionally,  achieving  the  age  of 
18  also  marks  a  stage  of  physical  development.  For  the  vast  majority  of 
our  population,  this  signifies  the  attainment  of  "having  grown  up."  View- 
points and  maturity  have  begun  to  leave  behind  the  childish  ways.  Most 
of  all,  we  heard  of  expert  witnesses  that  testified  that  the  development 
within  the  brain  has  evolved  to  the  point  where  reasoning  and  judgment 
are  able  to  control  impulses  at  that  age.  Someone  convicted  of  capital 
murder  at  the  age  of  17  would  not  be  set  free.  They  would  still  be  required 
to  serve  in  prison  including  life  sentences,  if  so  convicted.  We  just  could 
not  execute  minors,  that  all.  New  Hampshire's  Constitution  requires  that 
penalties  are  to  be  proportional  to  the  nature  of  the  offense  and  that  the 
purpose  of  the  penalties  are  to  "reform,  not  exterminate  mankind."  In  this 
regard,  our  Constitution  would  say  that  the  death  penalty  for  children  is 
not  appropriate.  Mr.  President,  even  Red  China  prohibits  execution  of 
minors,  children  under  18.  I  am  a  strong  supporter  of  the  death  penalty. 
I  have  always  voted  in  support  in  my  years  in  the  House.  But,  I  have  to 
decide  where  there  is  line.  Why  should  the  line  be  16  to  17?  I  believe  that 
it  should  be  18.  More  of  our  conforming  laws  we  have  really  talk  about 
when  somebody  reaches  the  age  of  maturity.  We  have  these  all  over.. .they 
are  everywhere.  They  are  16-21.  Where  is  maturity?  Why  is  it  okay  to  be 
an  adult  in  some  instances  when  you  are  21  you  can't  even,  in  order  to 
drinking... but  then  at  the  age  of  17  you  are  also  an  adult,  at  least  from 
what  or  current  laws  are,  that  you  can  be  executed.  We  have  to  have  some 
consistency.  The  majority  of  the  committee  agreed  with  us.  So  I  would  urge 
you  ought  to  pass  on  this  motion.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you  very  much,  Mr.  President.  Senator 
Sapareto,  I  am  going  to  make  a  statement  and  then  a  question.  Would 
you  believe  that  you  used  Red  China  and  that  is  a  heck  of  an  example 
because  they  had  15  year  olds  in  the  front  line  shooting  at  me  50  some- 
thing years  ago.  They  were  15  or  maybe  less,  so  Red  China  is  not  an 
example  for  us  to  follow  or  to  use.  That  is  the  last  country  in  the  world 
that  I  would  want  to  follow.  Would  you  believe  that? 

SENATOR  SAPARETO:  Yes  I  would.  Senator.  They  just  changed  that 
rule  to  not  execute  minors  in  the  past  two  years. 

SENATOR  BARNES:  Thank  you.  My  question  was  if.. .and  it  has  been 
since  September  of  1939  that  anybody  in  New  Hampshire  has  been  ex- 
ecuted. So  if  I  am  a  17  year  old  and  I  murder  your  mother  and  they  grab 
me  for  that  and  they  throw  me  in  the  clink,  I  am  not  going  to  be  a  mi- 
nor when  they  execute  me.  Because  it  probably  is  never  going  to  hap- 
pen in  this  state.  Furthermore,  it  will  take  years  and  I  will  probably  be 
shaving  and  probably  have  a  beard  by  the  time  they  get  around  to  do- 
ing it  with  all  of  the  appeals  that  will  go  on.  So  we  are  not  killing  mi- 
nors. Minors  would  not  be  executed.  They  would  be  of  age  before  they 
got  executed. 

SENATOR  SAPARETO:  Senator,  however,  that  could  certainly  be  the 
case  and  I  thank  you  for  that  question,  if  it  was  one;  however,  the... 

SENATOR  BARNES:  It  was  a  would  you  believe? 
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SENATOR  SAPARETO:  I  guess  that  I  would  believe  that,  Senator.  How- 
ever, as  just  recently  occurred,  the  Sampson  case  right  now,  is  having 
as  being  remanded  to  this  state.  Now  under  our  current  death  penalty 
laws,  that  person,  Mr.  Sampson,  would  not  be  eligible  for  the  death  pen- 
alty; however,  they  have  remanded  him  here.  If  we  still  continue  to  be 
one  of  the  very  few  states  that  allow  the  execution  of  children,  then  this 
could... this  is  a  return  question  to  you.  Senator.  Could  not  the  federal 
courts  then  so  order  this  state  to  execute  a  minor? 

SENATOR  BARNES:  A  minor  is  not  going  to  be  executed.  It  is  going  to 
take  two,  three,  four,  five,  ten  years  before  it  is  finalized.  We  are  not 
going  to  shoot  them  on  the  street  after  they  say  that  they  are  guilty.  The 
judge  pulls  him  out  and  then  you  shoot  them.  That  doesn't  happen  in 
this  system.  It  takes  time  so  all  of  the  good  things  can  come  out  to  make 
sure  that  we  have  the  right  person.  The  minor  is  not  going  to  be  ex- 
ecuted. A  17-year  old  will  not  be  a  minor.  He  will  probably  be  25,  if  it 
were  to  happen,  before  he  gets  the  injection  in  this  state. 

SENATOR  SAPARETO:  Thank  you.  Senator. 

SENATOR  BARNES:  Minors  are  not  going  to  be  executed.  So  please 
don't  say  we  are  going  to  kill  minors.  We  aren't  going  to  kill  minors. 
That  is  not  true. 

SENATOR  SAPARETO:  Senator,  I  would  say  that  probably  two  years 
ago,  you  would  have  said  to  me,  that  no  one  was  ever  going  to  be  sched- 
uled on  death  row  for  here,  and  now  we  are  facing  that  right  now.  Now 
I  have  three  conditions  for  what  I  consider  someone  to  be  subject  to  the 
death  penalty.  Number  one  is  that  the  person  has  to  be  absolutely  the 
person  that  killed  someone.  Number  two  is  that  person  had  to  intend  to 
take  a  life.  Number  three,  that  person,  and  which  is  a  judgement  call, 
has  to  be  predisposed  to  kill  again,  that  they  have  that  incentive  to  do 
so.  Now  I  can  cite  cases  in  Texas  where,  I  remember  one  in  particular, 
a  murder  where  someone  was  put  to  death,  13  years  later  they  were  a 
very  different  person.  They  had  completely  turned  around.  Everyone 
around  that  inmate  had  said  that  is  a  different  person  that  they  would 
put  to  death.  Now  I  would  put  to  you.  Senator,  that  someone,  a  child, 
someone  who  is  a  minor,  who  the  laws  of  our  land  state  that  that  per- 
son does  not  reach  the  age  of  maturity,  is  going  to  be  a  different  person 
years  down  the  road.  And  they  would  be.  In  this  case,  two  wrongs  don't 
make  a  right. 

SENATOR  BARNES:  Two  comments:  Number  one,  seventeen  year  olds 
were  killed  in  Korea,  our  soldiers.  I  served  with  17  year  olds.  So  they 
were  mature  enough  to  take  bullet  and  to  use  a  bullet.  So  I  don't  call  17 
immature.  Those  kids  that  were  over  there  weren't  immature. 

SENATOR  SAPARETO:  Thank  you  for  the  sacrifice.  Yes  you  do  in  some 
other  life  instances.  I  will  remind  you  of  that  Senator  when  we  do  the 
drunk  driving  bills. 

SENATOR  BARNES:  They  were  not  immature.  Okay,  we  will  talk  about 
that  one  when  it  comes  up. 

SENATOR  SAPARETO:  Sure. 

SENATOR  BARNES:  Now  you  got  my  train  off  the  track,  damn  it  all. 

SENATOR  SAPARETO:  Oh,  I  apologize. 

SENATOR  BARNES:  I  have  always  been  in  favor.. .it  is  old  age  coming 
up  you  know... Alzheimer's  is  seeping  in  here.  Would  you  believe  that  I 
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have  always  been  in  favor  of  the  death  penalty  and  when  our  former 
Governor,  Jeanne  Shaheen,  vetoed  the  bill,  I  sent  her  a  congratulatory 
note,  saying  "Thank  you.  Governor.  You  did  the  right  thing."  I  believe 
in  the  death  penalty  and  I  will  go  a  little  further  with  you.  I  said  this 
in  caucus  so  I  will  let  you  know  it  again.  A  few  years  ago  there  was  a 
young  police  officer,  Jeremy  Charron  from  Epsom.  He  was  brutally  mur- 
dered by  two  dinks.  They  were  caught  up  the  highway  on  93.  The  attor- 
ney general  at  the  time,  not  the  fellow  that  we  have  now,  said,  "Jack, 
we  are  going  to  use  the  death  penalty  on  these  guys.  We  got  them."  Three 
months  later  they  were  moved  out  of  the  state,  a  plea  bargain  agree- 
ment, and  those  murders  are  free,  they  are  in  some  jail,  and  they  are 
heroes  because  they  killed  a  cop.  I  think  that  is  horrible.  You  are  going 
to  say,  well  they  didn't  know  which  one  did  it.  If  I  am  with  you  and  you 
hold  up  and  shoot  somebody,  it  is  my  fault  as  well  as  it  is  yours,  in  my 
opinion,  would  you  believe? 

SENATOR  SAPARETO:  Yes,  I  would  believe  that.  Senator. 

SENATOR  BARNES:  The  death  penalty,  I  think  we  should  start  using  it. 

SENATOR  SAPARETO:  However,  Senator,  I  would  say  that  it  is  abso- 
lutely wrong  for  society  to  execute  someone  who  had  no  intention  what- 
soever to  take  a  life  regardless  of  their  age.  I  would  say  that  in  this  case, 
under  the  three  circumstances  that  I  described,  which  do  not  fall  under 
the  circumstance  for  the  Epsom  case,  I  think  that  they  were  correct, 
unless  they  were  certain  of  the  person  who  intended  to  take  a  life  and 
was  guilty  of  that,  and  that  was  not  the  case  in  that  instance.  But  again 
we  are  talking  about  children.  We  are  talking  about  many  of  the  laws 
that  we  have  in  our  books  right  now  that  define  those  young  people  as 
children  and  not  reaching  the  age  of  maturity.  Senator,  if  you  want  to 
provide  all  ages,  to  just  say  one  age  for  drinking,  for  armed  services,  for 
execution  at  one  age  I  will  be  the  co-sponsor  on  that  bill  along  with  you. 

SENATOR  BARNES:  I  will  be  happy  to  pull  the  gallows  on  anybody  that 
commits  a  murder  in  this  state. 

SENATOR  SAPARETO:  Thank  you.  Senator. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
committee  report.  I  listened  to  the  other  Senator  talk  about  proportional 
to  the  offenses  under  the  constitution.  It  is  Article  18,  Part  I.  It  says,  "All 
penalties  ought  to  be  proportional,  proportioned  to  the  nature  of  the 
offense.  No  wise  legislature  will  affix  the  same  punishment  to  the  crimes 
of  theft,  forgery  and  the  like,  which  they  do  to  those  of  murder  and  trea- 
son." My  point  is,  someone  commits  murder  and  under  our  statute  it  is 
very  limited,  then  they  have  chosen  the  punishment  for  their  victim  and, 
in  my  opinion,  the  punishment  for  themselves.  I  think  it  is  wrong.  I  lis- 
tened to  those  experts  tell  me  how  someone  17  years  old  didn't  have  the 
mental  capacity  to  make  a  judgement,  yet  we  have  debated  in  these 
chambers,  abortion  bills  over,  over  and  over  again  and  yet,  they  suppos- 
edly have  the  ability  to  make  that  decision.  I  have  a  problem.  Either  they 
are  able  to  make  a  decision  or  they  are  not  able  to  make  a  decision. 
Evidently,  it  depends  on  which  side  of  the  rope  you  are  on.  I  will  give 
you  a  scenario.  A  17-year  old,  and  it  is  hypothetical,  a  17-year  old  two 
weeks  from  their  18*^^  birthday,  kidnaps  a  10-year  old  girl  and  rapes  her. 
Kills  her.  A  police  officer  happens  upon  the  crime  scene  and  he  shoots 
the  cop.  I  got  two  dead  people.  But  because  that  person  is  17-years  old, 
I  ought  to  give  him  the  chance  to  live  and  turn  his  life  around.  What 
about  the  10-year  old  girl  that  got  kidnapped  and  killed?  What  about  the 
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cop?  Sure,  the  person  who  commits  the  crime,  they  get  to  hve.  Their 
family  can  visit  them  in  prison.  But  that  httle  girl's  family  and  that  cop's 
family,  they  visit  the  graveyard.  To  decide  now  that  a  17-year  old  doesn't 
know  what  he  is  doing  when  he  pulls  the  trigger  is  wrong.  I  urge  my 
colleagues  to  vote  against  the  committee.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  The  state  of  New  Hamp- 
shire is  one  of  twenty-one  jurisdictions  in  the  world  that  has  a  law  on 
its  books  that  says  a  potential  punishment  for  an  offender  who  commits 
murder  as  a  juvenile  is  death.  The  other  twenty  jurisdictions  are  all  other 
states  in  the  United  States.  The  United  States  of  America  stands  alone 
in  the  world  today  in  recognizing  and  sanctioning  the  death  penalty  for 
offenders  who  are  juveniles.  The  Senator  from  Hudson  gave  an  example 
of  what  would  be  a  horrific  crime.  A  horrific  crime  that  would  have  evoked 
emotions,  strong  emotions  for  retribution.  Those  are  legitimate  feelings. 
But  we  have  to  think.  We  have  to  think  about  what  is  going  to  advance 
what  our  constitution  calls  the  principles  of  humanity.  We  have  to  think 
about  what  we  are  as  a  nation,  what  we  are  as  a  state,  where  we  are 
evolving  to.  How  do  we  reduce  the  violence  in  this  world?  How  do  we 
advance  the  cause  of  recognizing  the  dignity  and  respect  for  all  humans, 
to  recognize  that  we  are  all  God's  children,  that  we  all  have  the  poten- 
tial for  good  as  well  as  evil?  But  in  recognizing  that,  how  do  we  advance 
the  cause  of  reducing  the  violence  and  advancing  our  humanity?  Less 
than  a  month  ago,  district  Judge  Wolf  of  the  United  States  District  Court 
in  Massachusetts,  ordered  that  Gary  Lee  Sampson  be  executed  in  New 
Hampshire  pursuant  to  federal  conviction  for  murder.  He  observed  that 
the  execution  of  a  human  being  by  the  state  is  perhaps  the  most  solemn 
and  significant  act  a  government  can  perform.  It  is  solemn  so  it  requires 
some  thought.  It  is  not  something  that  this  state  has  done  in  many  years. 
It  is  not  something  that  very  many  states  have  done.  In  fact,  the  mod- 
ern era,  the  death  penalty  since  the  70's,  only  seven  states  in  this  coun- 
try have  executed  juveniles.  Most  of  those  in  the  state  of  Texas,  which 
has  conducted  several  executions  right  up  through  last  year.  Maybe  we 
don't  need  this  for  New  Hampshire  because  the  likelihood  that  we  are 
going  to  get  to  this  point  is  slim.  But  we  do  have  an  opportunity  to  make 
a  decision  at  a  point  when  we  are  not  confronted  with  an  emotional  situa- 
tion. We  have  the  opportunity  to  think  this  through  and  perhaps,  I  think, 
join  the  court  of  world  opinion,  in  what  I  think  is  a  gradual  movement 
to  recognize  that  we  do  distinguish  at  the  age  of  18.  The  expert  testimony 
that  was  heard  in  the  committee  reflects  an  evolving  body  of  science.  A 
science  that  doesn't  say  that  people  at  the  age  of  17  don't  have  judge- 
ment and  shouldn't  be  held  accountable  and  responsible  for  their  deci- 
sions but  simply  recognizes  the  physical  evolution  of  the  human  brain 
in  such  a  way  that  as  we  approach  the  age  of  18,  as  we  approach  the  age 
of  19  and  20,  the  human  brain  evolves.  The  parts  of  the  brain  that  con- 
trol the  emotional  impulses,  the  part  that  helps  us  exercise  judgement 
and  responsibility  doesn't  really  fully  mature,  for  most  people,  until  after 
the  age  of  15,  16  and  17.  The  United  States  is  the  only  nation  in  the  world 
along  with  Somalia,  which  has  not  organized  national  government,  to  not 
ratify  the  United  Nations  convention  on  the  rights  of  the  child  which  calls 
for  an  end  to  the  death  penalty  for  juvenile  offenders.  The  Supreme  Court 
has  grappled  with  this  question  on  many  occasions  because  our  federal 
constitution  bans  the  use  of  cruel  and  unusual  punishment.  Back  in  1958 
the  Supreme  Court  articulated  its  test  to  determine  such  cruel  and 
unusual  punishment  as  an  analysis  of  America's  evolving  standards  of 
decency  that  marked  the  progress  of  a  maturing  society.  They  explained 
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the  applicable  standard  under  which  to  judge  the  juvenile  death  penalty 
must  be  informed  by  the  conscience  of  the  community.  In  1988, 1  believe, 
the  Supreme  Court  found  that  the  conscience  of  the  community  of  the 
nation  had  moved  to  the  point  where  it  was  cruel  and  unusual  to  execute 
offenders  who  committed  their  crime  at  the  age  of  15.  More  recently  they 
found  that  it  was  unconstitutional  to  execute  persons  who  were  mentally 
retarded  when  they  committed  their  crimes.  Many  states  that  have  the 
death  penalty,  as  well  as  the  federal  government,  have  acted  in  the  ju- 
venile death  penalty.  What  I  am  asking  is  that  New  Hampshire,  this 
Senate,  join  in  this  evolving  conscience  of  the  community.  Evolving  to 
say  that  we  respect  children,  we  will  hold  them  accountable.  Our  laws 
do  provide  that  17  year  olds,  just  as  16  and  15  year  olds  can  be  account- 
able, can  be  charged  with  first  degree  murder,  second  degree  murder. 
They  can  receive  a  life  imprisonment.  Even  life  imprisonment  without 
parole,  which  is  a  form  of  death  sentence  in  itself.  Our  state  motto  is 
"Live  Free  or  Die."  A  sentence  to  life  in  prison  means  that  you  will  never 
see  the  light  of  day  outside  of  the  bars  in  the  prison  walls  for  the  rest  of 
your  natural  life.  There  is  an  interesting  evolution  here,  which  is  perhaps 
a  little  subtle  but  a  recent  study  on  what  juries  do.  A  very  extensive 
study  on  what  juries  do  found  that,  in  fact,  when  juries  were  faced  with 
convicting  people  over  the  age  or  18  and  19  on  up,  there  was  very  little 
difference  when  they  were  charged  with  a  potential  death  penalty  and 
the  conviction  rate.  It  is  an  average  of  55  percent  of  people  who  are 
charged  with  capital  murder  who  get  the  death  penalty  when  they  are 
over  the  age  of  19.  For  those  age  17  and  under,  only  16  percent  of  ju- 
ries will  give  the  death  penalty  in  a  capital  murder  case.  Interestingly 
enough,  18  year  olds  are  in  between  at  34  percent  conviction  rate.  Part 
of  what  that  shows  is  a  very  reluctance  of  a  jury  to  sentence  someone 
to  death  who  offended  as  a  16  or  17  or  even  18  year  old.  That  was  the 
instance  in  the  case  of  Lee  Malvo,  who  was  prosecuted  in  a  state  where 
there  was  a  hope  by  the  prosecution  that  he  would  get  the  death  pen- 
alty, but  the  jury  did  decline  to  do  that.  Public  opinion  polls,  which  is 
not  really  what  this  issue  is  about  because  it  is  about  conscience,  but 
they  do  reflect  a  movement  in  America  that  while  the  majority  of  people 
support  the  death  penalty  very  large  majorities  oppose  it  for  offenders 
who  are  juveniles  at  the  time  of  the  offense.  The  thing  that  bothers  me 
most  about  the  death  penalty  in  general,  and  it  is  particular  bothersome 
for  a  17-year  old,  is  that  the  state  taking  of  a  life  denies  any  possibility 
or  the  potential  for  that  individual  to  overcome  the  evil  that  possessed 
them  at  one  point.  The  potential  for  them  to  achieve  redemption.  For 
them  to  reform  themselves,  to  change  their  selves,  if  you  will,  for  them 
to  achieve  salvation.  I  don't  think  that  we  should  be  doing  that  under 
any  circumstance  for  juveniles  when  they  commit  the  offense.  There  is 
the  possibility  for  them  to  fmd  meaning  in  their  life  and  contribution, 
even  within  the  walls  of  a  prison.  We  may  disagree  about  adults,  and  I 
respect  that.  I  do  think  that  18  is  a  logical  line  to  draw.  We  have  already 
drawn  the  line  at  17  in  this  state.  All  the  arguments  for  having  the  death 
penalty  for  17  year  old  offenders  could  go  to  16  year  olds.  But  there  is  a 
reason.  It  turns  out  it  scientifically  based  to  draw  the  line  at  18,  while 
the  rest  of  the  world  community,  every  other  nation  in  the  world  has 
accepted  the  notion  that  we  draw  the  line  at  18.  I  simply  want  to  con- 
clude by  citing  the  words  of  the  United  States  Supreme  Court  Justice 
John  Stevens  who  in  2002,  in  an  unusual  case  where  this  issue  was  com- 
ing on  appeal  to  the  Supreme  Court,  and  on  a  5-4  decision,  the  United 
States  Supreme  Court  declined  to  take  the  case.  But  the  four  that  com- 
mented on  that  decline  and  the  four  that  commented,  included  our  own 
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United  States  Supreme  Court  Justice  David  Souter,  who  was  a  former 
Attorney  General  of  the  state  and  a  former  State  Supreme  Court  Jus- 
tice. What  those  four  justices  said  is  that,  "Offenses  committed  by  juve- 
niles under  the  age  of  18,  do  not  merit  the  death  penalty.  The  practice 
of  executing  such  offenders  is  a  relic  of  the  past  and  is  inconsistent  with 
evolving  standards  of  decency  in  a  civilized  society.  We  should  put  an  end 
to  this  shameful  practice."  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Senator  Below,  I  heard  you  use  the  information  that 
you  received  about  the  development  of  the  brain.  Since  you  used  it,  can  I 
ask  you  if  you  believe  that  a  17-year  old  brain  has  been  developed  enough 
to  decide  whether  or  not  to  terminate  a  pregnancy? 

SENATOR  BELOW:  I  think  in  some  circumstances,  yes. 

SENATOR  CLEGG:  In  that  case,  should  we  put  some  restriction  on  those 
under  18  to  determine  whether  or  not  they  have  that  capability  before 
they  make  that  decision? 

SENATOR  BELOW:  I  think  that  is  a  decision  that  has  to  be  made  with 
responsible  adults,  such  as  their  physician.  I  do  believe  that  is  not  a 
decision  they  can  make  on  their  own. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  to  speak 
in  support  of  the  legislation.  Let  me  make  it  quite  clear  to  everyone  in 
this  room,  that  I  am  an  advocate  of  the  death  penalty.  I  was  in  this  leg- 
islature in  1973  and  I  think  that  Senator  Green  was  in  the  Senate  at  the 
time,  I  was  in  the  House,  when  we  passed  the  death  penalty  in  New 
Hampshire.  It  is  a  very  narrow  death  penalty,  but  I  supported  it  then 
and  I  support  it  now.  I  have  really  no  problem  with  the  morality  of  it.  I 
have  been  a  teacher,  a  coach  and  a  parent.  I  have  three  children.  You 
learn  a  lot  as  a  teacher  dealing  with  youngsters.  You  recognize  the  fact 
that  17-year  olds  are  not  the  most  mature  people  in  the  world.  You  try 
to  deal  with  them.  You  work  with  them.  You  spend  a  life  trying  to  make 
their  life  better  by  your  influence.  Hopefully,  it  works.  I  think  that  teach- 
ers and  those  of  us  in  this  room  that  are  parents,  know  what  we  went 
through  with  our  17-year  olds.  How  there  were  times  when  we  said,  boy 
I  would  like  to  ring  your  neck  for  what  you  have  done.  Those  sleepless 
nights  that  you  spent  when  they  were  doing  things  that  they  weren't 
supposed  to.  But  you  persevered  and  because  of  your  commitment,  hope- 
fully, we  made  it  through  that  stage.  I  was  also  in  this  legislature  when 
we  made  18  the  age  of  majority.  We  chose  that  because  it  was  repre- 
sented to  us  as  legislators  that  that  was  a  break  point  that  made  sense. 
It  made  sense  across  the  nation.  I  think  at  this  point  in  time  it  does  make 
sense  to  respect  18  as  the  age  where  we  make  that  decision.  As  Senator 
Below  pointed  out  in  his  testimony,  it  seems  to  me  the  rational  that  you 
use  for  17  could  go  to  16,  it  could  go  to  15,  it  could  go  to  14,  it  could  go 
to  13.  That  isn't  something  that  we  want  to  do.  My  youngest  child  works 
for  Save  the  Children.  Saving  children  is  really  something  that  we  are 
committed  to.  I  see  things  happening  in  this  world  where  we  are  actu- 
ally taking  youngsters  and  making  killers  out  of  them.  Look  at  what  is 
going  on  in  sub-Saharan  Africa,  where  children  are  being  swept  away 
from  their  homes  at  the  age  of  six,  seven,  eight,  nine  and  ten.  Forced  into 
service  and  made  into  killers.  Obviously  the  wrong  thing  to  do.  Those 
kids  don't  know  any  better.  They  don't  know  how  to  make  rational  judge- 
ments. They  are  just  going  because  it  is  beaten  into  them  or  forced  la- 
bor, forced  action.  That  is  a  terribly  deplorable  thing.  We  recognize  that 
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there  are  times  when  the  death  penalty  is  the  right  thing  to  do.  Well,  I 
recognize  that.  I  shouldn't  speak  for  anybody  else.  In  this  situation,  I 
don't  think  it  is  at  17.  Eighteen  in  my  opinion,  is  the  way  to  go.  As  I  said, 
I  am  not  altering  my  position  at  all.  My  position  has  remained  constant 
since  I  have  been  in  public  life.  There  is  a  time  when  the  death  penalty 
should  be  imposed.  It  is  not  on  a  17-year  old.  The  committee  labored  long 
and  hard,  and  I  am  sure  gave  this  a  very,  very  serious  consideration,  and 
came  up  with  a  decision  that  I  think  is  the  right  thing  to  do.  As  I  say,  a 
life  experience  tells  us  that  there  has  been  a  time  when  we  have  seen  a 
youngster  under  18  years  of  age,  who  has  done  something  and  we  get 
violently  angry  at  that  and  we  want  to  rebel,  we  want  to  do  something 
about  it.  But  because  we  exercise  good  rational  judgement,  we  don't.  I 
think  in  this  situation,  this  is  the  exercise  of  good  rational  judgement. 
I  prevail  upon  my  colleagues  to  follow  the  lead  of  the  committee  and  to 
raise  the  age  to  18.  Thank  you  very  much,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
would  you  believe  that  the  vast  majority  of  16  and  17  year  old  offend- 
ers who  have  been  executed  in  this  nation  in  the  past  30  years,  in  fact, 
had  histories  of  themselves  being  victims  of  serious  neglect,  abuse  or 
having  a  major  mental  illness? 

SENATOR  D'ALLESANDRO:  Yes,  I  would  believe  that.  Senator  Below.  I 
think  that  one  of  the  things  that  we  are  finding  out  as  a  result  of  a  tre- 
mendous amount  of  information  that  is  now  being  released  is  the  num- 
ber of  youngsters  that  have  been  physically  and  mentally  abused  in  cir- 
cumstances where  they  felt  comfortable.  I  am  appalled  at  that. 

SENATOR  BELOW:  Thank  you. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Speaking  on  behalf 
of  the  Judiciary  Committee,  we  had  a  hearing  where  we  had  several 
dozen  witnesses  come  before  us,  speaking  in  favor  of  this  proposal.  There 
were  none  who  come  before  us  to  speak  against  it,  although  on  behalf, 
I  believe,  of  the  Chief's  Association,  there  was  a  person  that  signed  up 
in  opposition  to  it,  and  there  obviously  was  serious  opposition  afoot  as 
we  have  heard  here  in  this  chamber  today.  I  would  like  to  say  that  the 
people  who  came  before  us  differed  as  a  matter  of  conscience  on  whether 
or  not  it  is  appropriate  for  society  to  exact  the  ultimate  penalty  from  an 
offender  and  whether  they  were  for  or  against  capital  punishment.  Of 
course  that  is  not  the  issue  that  is  before  us  here  today.  We  have  in  New 
Hampshire,  as  a  practical  matter,  a  statute  which  could  well  be  said  to 
be  an  example  to  the  rest  of  the  country.  It  is  a  most  effective  statute 
and  it  has  shown  that  the  proof  is  in  the  pudding  in  two  factors.  One  is 
that  it  is  not  needed  to  be  used  since  1939.  Secondly,  in  our  extremely 
low  crime  rate  and  feeling  of  safety  in  our  persons,  in  our  homes,  which 
we  all  enjoy  in  the  granite  state.  The  question  before  us  is  where  do  we 
set  the  limit  and  where  is  appropriate  for  us  to  draw  the  line?  Many  of 
the  arguments  which  have  been  made  previously  in  favor  of  leaving  the 
penalty  at  17,  as  has  been  rightly  pointed  out,  could  also  be  applied  to 
the  age  16,  15  and  so  on.  Many  of  the  arguments  that  have  been  made 
in  favor  of  moving  the  age  to  18  could  be  applied  to  the  age  19,  20,  21 
and  so  on.  But  the  fact  is,  that  we  have  before  us,  an  opportunity  to  have 
our  limited  statute  in  the  state  of  New  Hampshire  reflect  a  view  that  it 
should  apply  simply  to  those  who  have  reached  the  age  of  majority  and 
are  considered  in  other  matters  to  be  adults.  From  all  the  testimony  that 
we  heard  in  committee,  that  seems  to  be  something  which  is  reasonable, 
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something  which  is  in  keeping  with  the  best  sentiments  of  the  people  of 
our  state  and  something  which  is  in  keeping  with  the  tradition  we've  had 
to  have  a  hmited  and  responsible  death  penalty  statute  in  the  state  of 
New  Hampshire.  Whichever  side  you  are  on,  on  the  debate  of  conscience, 
for  or  against  the  death  penalty,  it  strikes  me  that  no  one  can  disagree 
that  it  is  appropriate  that  we  set  limits  and  that  those  limits  reflect  our 
best  instincts  on  this  matter.  The  committee  recommends  passage  of  this 
bill.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Peterson,  I  am 
looking  here  and  it  says  3-2.  So  with  all  of  these  expert  witnesses  and 
all  of  this  that  you  heard  in  your  committee,  40  percent  of  your  commit- 
tee didn't  agree  with  it. 

SENATOR  PETERSON:  That  is  correct  Senator  Barnes  and  if  you  don't, 
I  suggest  that  you  vote  against  the  bill. 

SENATOR  BARNES:  I  will  take  that  suggestion. 

SENATOR  PETERSON:  Thank  you,  Senator. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  am  just  reacting  to  the 
hypothetical  situation  that  Senator  Clegg  described.  Horrible,  horrible 
situation.  Just  to  even  think  about  it  is  painful.  Of  course,  were  that  to 
happen,  there  would  be  tremendous  anger  on  the  part  of  the  victim's  fami- 
lies. Tremendous  anger  and  tremendous  pain.  Were  are  talking  about 
justice  here.  We  are  not  talking  about  revenge.  We  are  taking  about  the 
state's  power.  Revenge  is  different  from  justice.  The  families  with  a  dead 
child,  a  dead  father,  is  it  going  to  bring  that  person  back?  We  are  talking 
about  a  child  at  the  age  of  17.  The  state  should  not  be  in  the  business  of 
executing  children.  I  urge  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Barnes, 
this  is  a  would  you  believe?  Would  you  believe.  Senator,  that  when  I 
was  17-years  old  that  I  hated  tuna  fish?  I  could  never  picture  in  my 
life  ever,  eating  a  tuna  fish  sandwich.  Would  you  believe  that  is  what 
I  chose  today  for  lunch? 

SENATOR  BARNES:  Knowing  you,  as  well  as  I  have  over  the  last  year 
and  a  half,  I  would  believe  that  could  be  a  possibility.  Senator.  But  when 
I  was  17,  I  loved  tuna  fish,  so  I  still  eat  it.  I  didn't  like  broccoli. 

SENATOR  SAPARETO:  My  point,  Senator,  of  course.  Would  you  believe 
that  we  can  be  different  people  as  we  grow  older? 

SENATOR  BARNES:  Would  I  believe  that?  No,  I  don't  think  that  I  could 
believe  that.  I  don't  believe  it. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Cohen,  since  you 
used  my  hypothetical,  I  want  to  make  sure  that  I  understand  you.  You 
don't  believe  that  if  somebody  murders  people  that  it  is  justice  for  them 
to  lose  their  life,  you  think  that  is  retaliation? 

SENATOR  COHEN:  We  are  talking  about  children  here.  People  who  are 
under  the  age  of  18. 

SENATOR  CLEGG:  So  that  somebody  who  is  17  who  kills  somebody  who 
is  10  shouldn't  get  the  same  punishment  that  they  doled  out  to  the  10- 
year  old?  Am  I  correct  that  that  is  what  you  mean? 

SENATOR  COHEN:  I  don't  think  that  is. ..what  the  17-year  old  did  to 
the  10-year  old  is  a  horrible  crime.  The  state  should  not  be  in  the  same 
business  to  duplicating  that. 
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SENATOR  LARSEN:  Thank  you,  Mr.  President.  We  recognize  in  this  state 
that  we  can  hmit...that  a  child  is  not  an  adult.  It  does  not  reach  adulthood 
when  we  limit  their  right  to  vote  until  they  turn  18.  We  limit  a  child  under 
age  18  from  entering  into  contracts,  serving  on  juries,  drinking  alcohol. 
We  recognize  that  as  the  age  of  adulthood.  I  think  that  most  of  you  re- 
ceived what  ended  up  being  a  large  mailing  in  your  email  from  health 
professionals  around  the  nation,  many  of  whom,  however,  are  New  Hamp- 
shire residents,  psychiatrists,  physicians,  all  across  our  state,  urging  us 
to  vote  for  Senate  Bill  513.  In  that  they  cite  what  I  think  as  a  very  im- 
portant point  which  Senator  Below  brought  up.  It  is  not  surprising  that 
young  people  who  have  experienced  child  abuse  or  neglect,  have  neuro- 
logical impairments  or  psychological  disorders  or  intellectual  impair- 
ments, are  over-represented  on  death  row  and  among  the  executed  ju- 
venile offenders  in  our  nation.  It  points  out  that  New  Hampshire. ..the 
United  States  is  the  only  nation  that  continues  to  execute  juvenile  offend- 
ers with  a  possible  exception  in  Iran  and  the  Democratic  Republic  of  the 
Congo.  That  in  the  United  States  that  we  have  executed  more  juvenile 
offenders  that  the  rest  of  the  world  combined.  Twenty-two  juvenile  offend- 
ers have  been  executed  in  the  last  18  years.  I  think  the  final  point  that  it 
makes  though  is  the  most  interesting,  and  that  is  that  the  juvenile  death 
penalty  fails  to  serve  the  stated  purpose  of  capital  punishment,  deterrent 
and  retribution.  This  still  does  not  say  that  you  can't  lock  up  someone  who 
has  committed  a  heinous  offense.  This  bill  does  not  say  that  you  can't  keep 
them  locked  up  forever  if  they  have  never  showed  any  signs  of  correct- 
ing their  pattern,  but  one  of  the  purposes  of  capital  punishment  is  deter- 
rent. Another  is  retribution.  These  scientists  point  out  that  an  18-year  old 
does  not  mature.  Neuro-scientists  identify  that  they  have  limitations  in 
the  anticipating  of  consequences,  consideration  of  alternatives,  planning, 
setting  long  range  goals  and  organizational  sequential  behavior,  that 
young  people  do  not  fully  mature  until  well  beyond  the  age  of  18.  We  have 
options  for  those  who  commit  these  awful  offenses  against  society.  But  the 
death  penalty  is  an  adult  option.  These  people  are  not  adults.  I  urge  to 
support  with  us.  Senate  Bill  513.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Seeing  that  Senator 
D'Allesandro  has  done  a  lot  of  teaching  of  young  folks,  I  thought  this 
question  would  be  appropriate  to  him.  Senator  D'Allesandro,  isn't  it  true 
that  someone  of  16  years  of  age  could  drop  out  of  our  school  system  and 
disappear?  Now  are  they  mature  enough  to  make  that  decision  with  their 
parents? 

SENATOR  D'ALLESANDRO:  We  allow  them  to  drop  out  of  school  at  the 
age  of  16  with  the  permission  of  their  parents.  I  strongly  oppose  that  but 
that  is  the  law. 

SENATOR  BARNES:  I  just  want  to  make  it  clear  that  16-year  olds, 
which  we  are  talking  about  all  of  these  young  children,  that  aren't  smart 
enough  to  they  are  18  to  20  to  50  or  whatever  the  age  is,  they  can  drop 
out  of  school.  No  more  education.  They  can  go  wherever  they  go  after 
they  drop  out  of  school.  I  think  that  is  positively  ridiculous  to  talk  about 
these  17  or  18-year  olds  with  brain  power,  that  do  have  the  brain  power 
to  shoot  somebody  or  to  rape  somebody  or  do  something  else... if  they 
have  the  brains  to  do  that.  As  I  have  said  before,  darn  it  all,  we  are  not 
hanging  them.  We  used  lethal  injection  here  in  New  Hampshire  now,  17- 
years  old.  I  keep  hearing,  oh  we  are  going  to  execute  them.  They  are 
going  to  be  25  before  they  get  executed.  They  are  not  going  to  be  17  when 
they  get  executed. 
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SENATOR  D'ALLESANDRO:  I  believe  that  I  have  answered  the  question. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Larsen,  thank 
you.  Would  you  believe  that  since  the  Republic  of  Congo  a  child,  that  they 
have  since  abolished  the  military  courts  and  posts  that  the  Iranian  par- 
liament, just  two  months  ago,  voted  to  abolish  their  juvenile  death  pen- 
alty. That  just  last  month  the  North  Dakota  Senate  voted  to  abolish  their 
juvenile  death  penalty.  Just  yesterday,  the  Wyoming  House  of  Represen- 
tatives voted  to  abolish  their  death  penalty? 

SENATOR  LARSEN:  I  am  happy  to  hear  that.  I  also  believe  it,  and  they 
apparently  listened  to  the  facts  and  listened  to  the  wisdom  of  their  lead- 
ers, and  choose  to  change  what  is  a  bad  public  policy. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  in  support  of 
the  bill,  and  just  to  add  my  voice  to  those  who  have  spoken  about  the 
age  of  maturity  being  18  and  the  appropriateness  of  that.  I  think  that  I 
am  the  only  member  of  the  body  with  a  higher  education  degree  in  child 
development.  My  academic  training  tells  me  that  the  age  of  maturity  is 
18.  That  is  why,  as  others  have  pointed  out,  we  have  requirements  in 
case  of  decisions  of  abortion,  in  cases  of  decisions  of  enlistment  in  the 
service.  We  require  those  adolescents  to  have  adult  guidance.  But  beyond 
the  academic  training  that  teachers  need  at  the  age  of  18,  is  the  appro- 
priate age  of  maturity,  I  am  also  a  parent.  The  huge  sigh  of  relief  that  I 
gave  when  my  children  graduated  high  school  at  the  age  of  18  without 
any  major  incidents  or  problems,  teaches  me  from  experience  that  the 
age  is  18  is  the  age  of  maturity.  And  of  all  of  the  decisions  that  we  have 
had  to  make  in  statute,  and  the  restrictions  that  we  placed  or  the  spe- 
cial privileges  that  we  grant  with  regard  to  that  age,  this  is  the  very  most 
serious  that  we  will  ever  have  to  make.  I  think  that  we  should  follow  the 
instinct  that  we  have  shown  in  other  such  decisions  and  continue  to  rec- 
ognize the  age  of  18  as  the  age  of  maturity. 

Question  is  on  the  motion  of  ought  to  pass. 

A  roll  call  was  requested  by  Senator  Barnes. 

Seconded  by  Senator  Prescott. 

The  following  Senators  voted  Yes:  Gallus,  Below,  Odell,  Peterson, 
O'Heam,  Foster,  Larsen,  Martel,  Sapareto,  D'AUesandro,  Estabrook, 
Cohen. 

The  following  Senators  voted  No:  Johnson,  Kenney,  Boyce,  Green, 
Flanders,  Roberge,  Clegg,  Gatsas,  Barnes,  Morse,  Prescott. 

Yeas:  12  -  Nays:  11 

Adopted. 

Ordered  to  third  reading. 

SB  312-FN,  establishing  a  state  code  of  ethics.  Public  Affairs  Commit- 
tee. Inexpedient  to  legislate.  Vote  3-2.  Senator  Morse  for  the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  312 
Inexpedient  to  legislate.  This  bill  as  introduced  would  establish  a  code 
of  ethics  for  the  executive  branch,  but  we  could  not  support  this  particu- 
lar bill  as  introduced.  We  do  support  the  idea  of  a  code  of  ethics  for  the 
executive  branch.  Most  of  the  bill  is  the  same  language  as  an  executive 
order  on  ethics  by  Governor  Shaheen  in  1998.  If  that  was  all  that  this 
bill  did,  it  would  have  been  easy  for  the  committee  to  support.  However, 
the  sponsors  added  large  sections  to  the  bill  that  some  of  us  on  the  com- 
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mittee  had  trouble  with.  The  sections  on  representation  before  an  agency 
and  contract  awards  on  pages  two  and  three  are  difficult  to  understand 
and  would  be  nearly  impossible  to  implement.  A  greater  concern  is  the 
provision  on  page  four,  making  an  ethics  violation  a  misdemeanor.  That 
would  make  it  a  criminal  offense  to  violate  a  supplemental  code  of  eth- 
ics adopted  by  an  agency.  Some  of  us  have  concerns  about  the  legisla- 
ture delegating  to  agencies,  the  task  of  defining  what  a  criminal  act  is. 
Many  of  us  on  the  committee  questioned  whether  this  would  even  be 
constitutional?  So,  due  to  all  of  the  flaws  with  the  bill,  the  majority  of  the 
committee  recommended  inexpedient  to  legislate.  However,  we  do  sup- 
port the  idea  of  a  code  of  ethics  for  the  executive  branch.  So  at  this  time, 
I  would  like  to  ask  my  colleagues  to  vote  down  the  committee  report  of 
inexpedient  to  legislate  so  that  Senator  Roberge  can  offer  an  amendment 
that  will  fix  the  problems  with  Senate  Bill  312  and  will  allow  us  to  move 
forward  on  this  important  issue.  Thank  you. 

Motion  failed. 

Senator  Roberge  moved  ought  to  pass. 

Senator  Roberge  offered  a  floor  amendment. 

Sen.  Roberge,  Dist.  9 

February  18,  2004 

2004-0519S 

05/10 

Floor  Amendment  to  SB  312-FN 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Subdivision;  Code  of  Ethics.  Amend  RSA  21-G  by  inserting  af- 
ter section  20  the  following  new  subdivision: 

Code  of  Ethics 
21-G:21  Definitions.  In  this  subdivision: 
I  "Agency"  means  any  executive  branch  agency,  department,  division, 
board,  commission,  or  entity  of  the  executive  branch. 

II.  "Conflict  of  interest"  means  a  situation,  circumstance,  or  finan- 
cial interest  which  has  the  potential  to  cause  a  private  interest  to  inter- 
fere with  the  proper  exercise  of  a  public  duty. 

III.  "Public  employee"  means  any  person,  including  but  not  limited 
to  a  classified  employee,  who  is  acting  on  behalf  of  the  governor  or  an 
agency  while  engaged  in  state  business. 

IV.  "Public  official"  means  a  commissioned,  unclassified,  or  nonclas- 
sified executive  branch  employee,  but  shall  not  include  any  commissioned, 
unclassified,  or  nonclassified  employee  elected  by  the  legislature. 

21-G:22  Conflict  of  Interest.  Public  employees  and  public  officials 
shall  avoid  conflicts  of  interest  or  the  appearance  of  a  conflict  of  inter- 
est. Public  employees  and  public  officials  shall  not  participate  in  any 
matter  in  which  they,  or  their  spouse  or  dependents,  have  a  private  in- 
terest which  may  directly  or  indirectly  affect  or  influence  the  perfor- 
mance of  their  duties. 

21-G:23  Misuse  of  Position.  No  public  official  and  no  public  employee 
shall  disclose  or  use  confidential  or  privileged  information  for  personal 
benefit  or  for  financial  gain.  Public  officials  and  public  employees  shall 
not  use  their  positions  with  the  government  to  secure  privileges  or  ad- 
vantages for  themselves,  which  are  not  generally  available  to  govern- 
mental employees,  or  to  secure  governmental  privileges  or  advantages 
for  others. 
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2 1-G:24  Acceptance  of  Campaign  Contributions.  A  public  official  or  a 
public  employee  who  is  a  candidate  for  an  elective  office  that  is  not  sub- 
ject to  the  reporting  requirements  of  RSA  664  and  who  accepts  a  finan- 
cial contribution  or  other  form  of  political  contribution  from  an  entity 
which  is  or  is  likely  to  become  subject  to  that  public  official's  or  public 
employee's  duties  shall  make  a  disclosure  of  such  contributions  to  the 
secretary  of  state  within  5  days  of  receipt  of  such  contributions.  The 
disclosure  shall  be  in  writing  and  on  such  form  as  the  secretary  of  state 
shall  prescribe. 

2 1-G:25  Acceptance  and  Giving  of  Gifts.  No  public  employee,  no  public 
official,  and  no  public  employee's  or  public  official's  spouse  or  dependents, 
shall  give,  solicit,  accept  or  agree  to  accept  a  gift  from  a  person  who  is 
subject  to  or  likely  to  become  subject  to  or  interested  in,  any  matter  or 
action  pending  before  or  contemplated  by  the  public  employee  or  official 
or  by  the  governmental  body  with  which  that  employee  or  official  is  af- 
filiated. Nothing  in  this  section  shall  be  construed  to  prohibit  gifts  made 
to  the  state  of  New  Hampshire  and  accepted  in  accordance  with  the  law. 

21-G:26  Post-Employment  Restrictions.  For  one  year  after  leaving  of- 
fice or  employment  with  the  state,  no  public  official  shall  appear  as  a  lob- 
byist or  as  a  paid  advocate  on  behalf  of  any  matter  over  which  that  offi- 
cial had  personal  and  direct  responsibility  while  in  state  government. 

21-G:27  Supplemental  State  Agency  Ethical  Codes.  In  addition  to  this 
code,  each  agency  may  promulgate  a  supplemental  ethics  code  to  address 
issues  specific  to  that  agency.  In  the  event  of  a  conflict,  the  provisions  of 
this  code  shall  supersede  the  agency  code.  To  the  extent  that  this  code  or 
an  ethics  code  adopted  by  an  agency  shall  apply  to  classified  employees, 
this  code,  or  an  agency  code,  shall  be  interpreted  to  be  consistent  with  the 
provisions  of  the  classified  employees'  collective  bargaining  agreement. 

21-G:28  Financial  Disclosure. 
I. (a)  To  ensure  that  the  performance  of  official  duties  does  not  give 
rise  to  a  conflict  of  interest  or  the  appearance  of  a  conflict  of  interest, 
the  following  public  officials  shall  file  with  the  secretary  of  state  a  state- 
ment of  financial  disclosure  in  such  form  as  the  secretary  of  state  may 
prescribe: 

(1)  All  agency  heads;  and 

(2)  Any  public  official  designated,  due  to  the  responsibilities  of 
the  position,  by  the  agency  head. 

(b)  The  agency  head  shall  file  with  the  secretary  of  state  an  orga- 
nizational chart  identifying  the  names,  titles,  and  position  numbers  of 
officials  required  to  file  a  statement  of  financial  disclosure. 

II.  The  initial  statements  of  financial  disclosure  and  organizational 
charts  required  under  this  section  shall  be  filed  by  July  1,  2005.  Thereaf- 
ter, revised  statements  of  financial  disclosure  and  organizational  charts 
shall  be  filed  immediately  upon  any  change  of  status.  New  agency  heads 
shall  file  a  statement  of  financial  disclosure  no  later  than  the  first  day 
of  service. 

III.  Statements  of  financial  disclosure  and  organizational  charts  filed 
with  the  secretary  of  state  shall  be  public  documents. 

2  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

SENATOR  ROBERGE:  Thank  you  Mr.  President.  I  would  like  to  defer 
to  Senator  Clegg  who  will  address  the  amendment. 

Recess. 

Out  of  recess. 
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SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  support  of  the 
amendment  as  offered  by  Senator  Roberge.  The  original  bill  as  written 
was  impossible  to  implement.  Some  of  the  sections  were  just  way  too 
broad.  A  code  of  ethics  needs  to  be  easy  to  understand  and  practical  to 
implement.  This  amendment  does  that.  It  is  almost  the  exact  same  lan- 
guage as  the  executive  order  on  ethics  by  Governor  Shaheen  and  it  makes 
the  executive  branch  even  more  accountable  to  the  public.  The  Shaheen 
ethic  code  defined  public  employee  and  public  official,  but  contained  a 
gray  area  for  people  who  serve  on  boards,  commissions  or  advisory  pan- 
els. With  this  amendment,  any  person  who  is  acting  on  behalf  of  the 
Governor  or  an  executive  agency,  while  engaged  in  state  business,  will 
be  covered  by  the  ethics  code.  I  ask  for  your  support  on  this  amendment. 
Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Clegg,  in  the 
original  bill,  if  I  violated  the  law,  there  was  actually  a  criminal  penalty 
that  applied.  It  looked  like  also  a  complaint  could  be  filed  someplace.  If 
I  violate  the  law  now  what  happens?  I  can't  figure  that  out? 

SENATOR  CLEGG:  Well  I  think  that  you  will  find  that  in  the  original 
bill,  that  if  you  violated  a  board's  rules,  it  would  be  a  criminal  penalty. 
That  is  where  it  became  too  broad,  because  now  you  have  boards  mak- 
ing rules  that  had  criminal  penalties.  If  you  violate  now,  I  have  the 
amendment  someplace,  I  got  it,  it  is  a  violation  which  would  subject 
you  to  termination.  Which  is,  as  I  understand,  the  same  as  what  Gov- 
ernor Shaheen  had. 

SENATOR  FOSTER:  I  understand  that  you  have  received  an  answer.  Is 
it  actually  in  the  amendment  someplace  or  is  there  someplace  in  law 
where  that  states  that  that  is  the  case,  because  maybe  I  am  missing  it, 
but  I  couldn't  find  it  in  the  amendment?  I  hate  to  have  a  toothless  tiger 
obviously  here  if  we  are  trying  to  tighten  things  up. 

SENATOR  CLEGG:  I  don't  see  it,  but  if  I  do  I  will  give  it  to  you.  It 
must  be. 

SENATOR  FOSTER:  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Clegg,  it  is  un- 
fortunate that  we  didn't  get  this  amendment  in  committee,  and  in  fact, 
there  wasn't  a  lot  of  interest  to  work  on  any  agreements  in  committee.  But 
since  we  are  doing  this  on  the  floor,  we  quickly  tried  to  take  the  sections 
of  the  bill  that  we  had  drafted,  and  figure  out  what  you  took  out  in  your 
amendment.  It  appears  that  you  took  out  "I"  on  page  two,  which  says  "No 
public  employee  shall  accept  other  employment  which  may  impair  his  or 
her  independence  of  judgement  or  require  him  or  her  to  disclose  confiden- 
tial information  inquired  by  him  or  her  in  the  course  of  their  duties."  Why 
did  you  take  that  section  out? 

SENATOR  CLEGG:  I  think  that  what  we  did  was  we,  and  I  don't  have 
the  same  version  as  you. 

SENATOR  LARSEN:  I  am  looking  on  page  two,  lines  5-8  are  out  of  your 
amendment.  I  am  trying  to  understand  why? 

SENATOR  CLEGG:  Well,  one  of  the  things  that  I  can  see  right  away  is 
who  is  going  to  determine  whether  my  second  job  impairs  my  judgement 
as  to  my  official  duties.  Are  you  saying  that  anybody  who  works  for  the 
state  can't  have  a  second  job  when  they  need  more  money  and  they  have 
a  kid  in  college? 
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SENATOR  LARSEN:  I  think  it  is  to  avoid  the  conflict  of  interest  of  tak- 
ing employment  outside  of  the  state  job,  particularly  when  you  disclose 
confidential  information  that  you  happen  to  know  in  the  course  of  your 
duties. 

SENATOR  CLEGG:  Again,  I  think,  what  that  does  is  that  restricts  some- 
one from  getting  a  second  job.  Who  is  going  to  determine  that  my  sec- 
ond job  compUes  with  what  is  in  here.  I  obviously  am  not  covered  by  this, 
but  if  I  were  a  worker  in  the  executive  branch,  who  is  going  to  determine 
that  that  job  that  I  need  to  keep  my  kid  in  college,  is  not  going  to  do  this? 
And  if  you  don't  like  my  employer,  does  that  mean  that  somebody  says, 
"Yes,  that  is  going  to  conflict  and  you  can't  work  there"? 

SENATOR  LARSEN:  I  think  it  was  aimed  at  avoiding  the  kind  of  conflict 
of  interest  that  where  you  would  be  disclosing  confidential  information  in 
the  course  of  your  second  job  that  would  allow  some  undue  influence  or 
insider  knowledge  because  you  happened  to  have  taken  a  second  job  with 
an  agency,  an  employer  who  wants  to  know  what  you  know  through  your 
confidential  information  as  a  public  employee  or  official. 

SENATOR  CLEGG:  Define  confidential  information?  Confidential  infor- 
mation could  be  anything  that  my  boss  told  me.  We  have  the  same  prob- 
lem in  the  corporate  world  outside  of  government. 

SENATOR  LARSEN:  The  second  large  segment  that  you  took  out  is  the 
language  lines  12  through  at  least  37,  maybe  into  the  next  page  where  it 
discusses  a  public  employer,  public  officials  representation  before  another 
agency.  It  also  says  that,  "They  would  not  engage  in  any  activities  for  a 
period  of  a  year  after  which  they  have  severed  their  position  with  the 
agency.  Also  including  prohibitions  of  representing  yourself  as  an  expert 
witness  before  an  agency  where  you  have  been  employed."  I  am  wonder- 
ing why  you  took  all  of  that  out? 

SENATOR  CLEGG:  Well,  I  think  that  if  you  look  in  the  amendment,  post 
employment  restriction,  "For  one  year  after  leaving  office  or  employment 
with  the  state,  no  public  official  shall  appear  as  a  lobbyist  or  as  a  paid 
advocate  on  the  behalf  of  any  matter  over  which  that  official  had  per- 
sonal or  direct  responsibility  while  in  the  state."  So  I  am  not  sure  that 
we  didn't  accomplish  the  same  thing  that  you  had,  only  with  many,  many 
fewer  words. 

SENATOR  LARSEN:  Well,  I  think  that  what  you  are  trying  to  do  is  avoid 
where  a  person  might  represent  him  or  herself  before  a  state  agency 
where  you  have  an  interest  in  a  matter.  I  am  just  wondering... 

SENATOR  CLEGG:  I  am  on  page  three.  III,  line  three. 

SENATOR  LARSEN:  I  am  on  page  two,  in  the  "representation  before  a 
state  agency,  advising  agencies  in  writing."  All  of  these  things  should  have 
been  discussed  in  committee.  To  take  them  out  on  the  floor  without  any 
discussion  is,  I  think,  unusual.  My  effort  to  get  a  copy  of  this  floor  amend- 
ment, once  I  heard  about  it  this  morning,  we  were  refused  the  ability  to 
even  look  at  it  until  we  were  delivered  it  on  the  floor.  I  think  that  those 
are  some  thoughtful  considerations  which  perhaps  should  have  been  given 
to  all  the  members  prior  to. 

SENATOR  CLEGG:  With  all  due  respect.  Senator  Larsen,  your  Democrats 
also  hold  your  floor  amendments  and  don't  reveal  them  to  the  Senate 
Republicans  until  they  are  issued  on  the  floor.  We  meet  every  day  before 
session  and  we  say  that  we  have  floor  amendments.  But  to  now  say  that 


260  SENATE  JOURNAL  19  FEBRUARY  2004 

we  are  being  unfair  because  Senator  Roberge  didn't  reveal  her  floor 
amendment,  I  can  also  say  that  you  told  us  about  a  few  floor  amendments 
that  you  have  not  revealed  until  they  have  been  issued  on  the  floor. 

SENATOR  LARSEN:  And  they  have  generally  been  one  or  two  lines, 
rather  than  an  entire  rewrite  of  a  bill. 

SENATOR  CLEGG:  Senator  Larsen,  and  I  will  say  that  you  told  me  that 
you  had  an  amendment  to  this  bill  when  we  met  at  9:45  today.  Have  you 
given  any  of  us,  other  than  your  own  caucus,  a  copy  of  that  amendment? 

SENATOR  LARSEN:  That  in  fact  raises  an  interesting  point  because, 
in  fact,  I  have  a  letter  from  the  Attorney  General,  which  I  would  like  to 
hand  out  if  someone  would  help. 

SENATOR  CLEGG:  Senator  Larsen,  I  asked  did  you  give  us  a  copy  of 
your  amendment  this  morning  or  are  you  still  holding  it? 

SENATOR  LARSEN:  The  amendment  that  I  have  is  at  the  request  of 
the  Attorney  General  and  it  was  correcting  what  the  Attorney  General 
thought  was  an  important  piece  of  legislation,  which  was  the  code  of 
ethics,  which  we  drafted  and  presented  to  him  in  December.  On  Decem- 
ber 17  he  wrote  a  letter  saying  that  this  was  an  important  piece  of  leg- 
islation and  that  he  had  some  corrective  amendments.  I  am  not  rewrit- 
ing the  bill.  I  am  merely  trying  to  correct  language  that  the  Attorney 
General  had  encouraged  us  to  further  define  language  relating  to  con- 
flict of  interest  and  a  second  part  prohibiting  the  giving  of  gifts.  Accep- 
tance of  gifts.  He  wanted  clarification.  So  my  amendment  is  not  a  sur- 
prise amendment,  but  more  of  a  corrective  amendment,  on  the  advice 
and  recommendation  of  the  Attorney  General. 

SENATOR  CLEGG:  But  for  the  record,  you  have  not  shared  this  with 
us  until  this  exact  moment?  So  you  have  accused  us  of  withholding  some- 
thing from  you,  and  I  just  want  to  show  for  the  record,  that  both  par- 
ties are  guilty  of  holding  information. 

SENATOR  LARSEN:  Mine  was  not  being  withheld. 

SENATOR  CLEGG:  You  didn't  give  it  to  me.  From  the  looks  of  it,  you 
have  had  it  since  December  17. 

SENATOR  LARSEN:  No,  it  took  some  time  to  get  it  drafted. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  Senator  Clegg,  has 
the  issue  of  whether  a  penalty  exists  in  statute  been  resolved? 

SENATOR  CLEGG:  I  believe  that  according  to  Senator  Boyce,  he  be- 
lieves that  it  goes  in  the  part  of  the  statute  that  makes  it  a  violation. 

SENATOR  ESTABROOK:  What  estabhshes  that  tie  in  the  text  that  we 
have  in  front  of  us? 

SENATOR  CLEGG:  I  am  sorry,  I  didn't  quite  hear  you. 

SENATOR  ESTABROOK:  What  establishes  that  link  given  the  text  that 
we  have  in  front  of  us? 

SENATOR  CLEGG:  Probably  that  it  goes  into  21-G:21. 

SENATOR  ESTABROOK:  Thank  you.  Perhaps  you  could  provide  that 
to  us? 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Clegg,  wouldn't 
you  agree  that  rather  than  a  violation,  the  section  that  we  had  in  our 
original  bill,  which  was  it  was  guilty  of  a  misdemeanor,  was  in  fact  a 
clearer  penalty  section  and  one  which  should  be  included  in  this  bill  if 
you  are  going  to  push  this  floor  amendment? 
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SENATOR  CLEGG:  I  will  state  again  that  I  found  your  bill  to  be  way 
too  broad  and,  in  fact,  when  you  bring  up  that  penalty,  my  taking  a  sec- 
ond job  could  have  affected  my  life  by  you  giving  me  a  class  B  felony  or 
misdemeanor  for  not  getting  your  permission  first. 

Floor  amendment  adopted. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  have  requested  a  floor 
amendment  that  would  add  the  penalty  section  back  into  21-G:33  the 
penalty  section  as  was  reviewed  by  the  Attorney  General  and  recom- 
mended as  he  didn't  oppose  that  section  and,  in  fact,  called  it  an  impor- 
tant piece  of  legislation.  That  is  being  requested  as  a  floor  amendment 
and  it  is  not  yet  drafted  because  of  the  speed  with  which  we  have  been 
doing  floor  amendments.  So  could  we  put  this  on  the  table  to  a  time  cer- 
tain. It  is  only  a  one-liner,  so  I  wouldn't  imagine  that  it  is  going  to  take 
very  long. 

SENATOR  EATON  (In  the  Chair):  We  had  the  floor  amendment  #0509. 
Is  that  different  than  what  we  have  here? 

SENATOR  LARSEN:  The  amendment  #0509,  I  believe  is  the  corrective 
amendment  that  I  was  going  to  offer.  The  amendment  #0509  was  an 
amendment  to  the  original  Senate  Bill  312  that  I  don't  know  if  it  matches 
the  floor  amendment  at  this  point.  The  floor  amendment  that  I  have 
requested  from  drafting  is  going  to  be  up  shortly,  but  it  is  being  prepared 
as  to  fit  into  the  floor  amendment  #0519s. 

MOTION  TO  TABLE 

Senator  Below  moved  to  have  SB  312-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  312-FN,  establishing  a  state  code  of  ethics. 

SENATOR  BARNES:  That  is  tabled  with  the  realization  that  that  is 
going  to  happen  before  we  leave  here  today.  Is  that  correct? 

SENATOR  EATON  (In  the  Chair):  That  is  correct,  Senator. 

SENATOR  BARNES:  Thank  you. 

SB  336-L,  relative  to  certain  costs  in  the  development  of  a  high  school 
in  the  town  of  Bedford.  Public  Affairs  Committee.  Ought  to  pass  with 
amendment.  Vote  5-0.  Senator  Roberge  for  the  committee. 

Public  Affairs 
February  11,  2004 
2004-0411S 
04/05 

Amendment  to  SB  336-LOCAL 
Amend  the  bill  by  replacing  section  1  with  the  following: 
1  Town  of  Bedford;  Specific  Development  Costs. 

I.  Notwithstanding  the  provisions  of  RSA  33,  the  Bedford  school  dis- 
trict may  recognize  $10,600,000,  representing  payment  of  capital  costs 
to  the  Manchester  school  district  for  the  renovation  and  expansion  of 
Manchester's  3  high  schools,  as  costs  available  for  long-term  financing  by 
the  issuance  of  bonds  or  notes. 

II.  Notwithstanding  the  provisions  of  RSA  33,  the  Bedford  school  dis- 
trict may  issue  bonds  or  notes  in  the  amount  of  $10,600,000  upon  the 
approval  of  such  bonds  or  notes  by  the  Bedford  school  district  on  or  be- 
fore the  date  of  the  2006  Bedford  annual  school  district  meeting. 
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2004-0411S 

AMENDED  ANALYSIS 
This  bill  permits  the  Bedford  school  district  to  issue  bonds  or  notes  in 
the  amount  of  $10,600,000,  which  represents  the  capital  costs  paid  by 
Bedford  to  the  Manchester  school  district  for  the  education  of  Bedford 
students  for  the  2003-2006  school  years. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  I  move  Senate  Bill  336  ought  to  pass  with  amendment.  That 
is  page  six  on  your  calendar.  This  bill  grants  the  town  of  Bedford  a  one- 
time exemption  to  RSA  33  to  issue  bonds  or  notes  in  the  amount  of 
$10,600,000  to  recognize  such  an  amount  as  part  of  the  cost  of  develop- 
ing a  high  school  in  Bedford.  This  amount  represents  the  capital  costs 
paid  by  Bedford  to  the  Manchester  school  district  for  the  education  of 
Bedford  students  for  the  2003  thru  2006  school  years.  In  the  last  Bedford 
district  election,  a  vast  majority  of  the  voters  said  they  did  not  want 
to  enter  into  a  20-year  contract  with  the  Manchester  City  School  Dis- 
trict. Instead  the  voters  voiced  their  desire  to  develop  their  own  high 
school.  Senate  Bill  336  will  help  Bedford  take  the  next  step  toward 
developing  a  new  high  school  in  their  town.  The  Pubic  Affairs  Commit- 
tee recommends  Senate  Bill  336  ought  to  pass  as  amended  and  requests 
your  support.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  support 
of  Senate  Bill  336-Local.  In  speaking  with  some  residents  of  Bedford,  and 
as  you  know,  I  am  a  resident  of  Manchester  and  a  former  school  board 
member  in  Manchester.  What  this  bill  does  is  it  allows  the  community  of 
Bedford  to  make  their  payments  for  the  infrastructure  changes  that 
Manchester  has  undertaken.  Manchester  has  undertaken  $100  million 
capital  improvement  project  for  its  schools.  A  majority  of  the  students  at 
Manchester  High  School  West  are  Bedford  tuition  students.  This  allows 
for  the  community  to  make  their  contribution  and  to  spread  this  bond  out 
over  20-years  rather  than  to  a  compressed  3-year  period.  So  I  rise  in  sup- 
port of  the  bill.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  387-FN,  relative  to  the  taxation  of  manufactured  housing.  Public 
Affairs  Committee.  Inexpedient  to  legislate,  Vote  4-0.  Senator  Morse  for 
the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  387 
inexpedient  to  legislate.  This  bill  provides  that  manufactured  housing 
would  be  taxed  and  treated  as  real  estate  and  eliminates  the  separate 
manufactured  housing  tax  lien  system.  However,  since  this  bill  was  origi- 
nally submitted,  the  House  passed  House  Bill  459,  also  relative  to  the 
taxation  of  manufactured  housing.  Therefore,  the  passage  of  this  bill  is 
no  longer  necessary.  The  Public  Affairs  Committee  asks  you  to  support 
the  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  400,  relative  to  real  estate  appraisals  conducted  for  mortgage  loan 
applicants.  Public  Affairs  Committee.  Ought  to  pass  with  amendment, 
Vote  4-0.  Senator  Larsen  for  the  committee. 
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Public  Affairs 
February  11,  2004 
2004-0412S 
06/01 

Amendment  to  SB  400 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Real  Estate  Appraisals.  RSA  479:30  is  repealed  and  reenacted  to  read 
as  follows: 

479:30  Real  Estate  Appraisals.  Any  bank,  mortgage  company  or  other 
lending  institution  which  requires  a  real  estate  appraisal  as  a  condition 
of  an  application  for  a  loan,  shall  provide,  upon  request,  one  copy  of  the 
original  appraisal  free  of  charge  to  the  loan  applicant. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0412S 

AMENDED  ANALYSIS 
This  bill  requires  a  lending  institution  to  provide,  upon  request,  a  loan 
applicant  with  a  free  copy  of  any  real  estate  appraisal  report  required 
as  a  condition  of  the  loan. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  400 
ought  to  pass  with  amendment.  This  bill  requires  a  lending  institution  to 
provide,  upon  request,  a  loan  applicant  a  free  copy  of  any  real  estate  ap- 
praisal report  required  as  a  condition  of  the  loan.  Senate  Bill  400  will  help 
protect  the  client  and  make  it  easier  for  them  to  obtain  a  copy  of  their 
appraisal  as  the  applicant  no  longer  needs  to  submit  a  written  request. 
The  Public  Affairs  Committee  recommends  Senate  Bill  400  ought  to  pass 
with  amendment  and  requests  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  459,  making  certain  changes  to  the  real  estate  practice  act.  Public 
Affairs  Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Senator 
Green  for  the  committee. 

Public  Affairs 
February  11,  2004 
2004-0410S 
08/09 

Amendment  to  SB  459 
Amend  the  bill  by  inserting  after  section  1  the  following  and  renum- 
bering the  original  sections  2  -  7  to  read  as  3  -  8,  respectively: 

2  Real  Estate  Licensure;  Qualifications.  Amend  RSA331-A:10, 1  (b)  to 
read  as  follows: 

(b)  Has  successfully  completed  an  examination  administered  or 
approved  by  the  commission  which  demonstrates  satisfactory  knowledge 
and  understanding  of  the  principles  of  real  estate  practice.  The  execu- 
tive director  shall  only  accept  for  [registration  to  take  the  examination 
for  a  salesperson's  license]  licensure,  an  applicant  who  shows  proof  of 
completion  of  40  hours  of  approved  study  which  shall  have  been  com- 
pleted prior  to  the  date  of  the  applicants  examination; 
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Amend  the  bill  by  replacing  section  3  with  the  following: 

3  Real  Estate  Licensure;  Qualifications.  Amend  RSA  331-A:10,  II  (b) 
to  read  as  follows: 

(b)  Has  successfully  completed  an  examination  administered  or 
approved  by  the  commission  which  demonstrates  satisfactory  knowledge 
and  understanding  of  the  principles  of  real  estate  practice.  The  executive 
director  shall  only  accept  for  [registration  to  take  the  examination  for  a 
broker's  license]  licensure,  an  applicant  who  shows  proof  of  completion 
of  60  hours  of  approved  study  which  shall  have  been  completed  prior 
to  the  date  of  the  applicant's  examination; 

SENATOR  GREEN:  Thank  you  very  much,  Mr.  President.  I  move  that 
Senate  Bill  459  ought  to  pass  with  amendment.  The  amendment,  you  will 
find  on  page  ten  of  the  calendar.  Senate  Bill  459  is  primarily  a  housekeep- 
ing bill  to  update  RSA  331-A,  the  Real  Estate  Practice  Act.  The  bill's  main 
provisions  broaden  the  definition  of  an  associate  broker,  extend  the  pe- 
riod of  time  a  real  estate  license  may  be  renewed  once  it  has  expired,  and 
expand  the  list  of  prohibited  acts  under  the  Practice  Act's  prohibited  con- 
duct section.  The  New  Hampshire  Real  Estate  Commission  supports  the 
bill  in  its  entirely  and  the  Public  Affairs  Committee  recommends  Senate 
Bill  459  ought  to  pass  with  amendment  and  asks  for  your  support.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Green,  I  was 
reading  the  bill  and  I  think  it  is  a  portion  which  is  kept  intact  beyond 
the  amendment,  which  I  just  voted  to  support.  In  the  original  bill  there 
is  a  section  which  begins  on  line  13  on  page  two.  It  talks  about  not  hav- 
ing any  personal  identifying  information  go  into  any  electronic  data  base 
or  multiple  listing  service.  Could  you  help  me  with  this?  Does  this  mean 
that  if  you  put  a  property  into  multiple  listing  service,  you  wouldn't  be 
able  to  put  the  sellers  name  into  the  bulk  service  anymore,  because  that 
would  be  quite  a  change? 

SENATOR  GREEN:  No,  I  don't  think.. .does  it  say  name? 

SENATOR  PETERSON:  It  refers  on  line  sixteen  to  personal  identifying 
information,  meaning  any  name,  number  and  so  forth  information.  It 
goes  on  to  list  a  number  of  pieces  of  information  which  I  certainly  would 
agree  are  quite  private.  But  the  property  address  and  the  seller's  name 
are  typically  part  of  an  MLS  submission  and  it  appears  that  this  would 
make  that  illegal  unless  I  am  misreading  it. 

SENATOR  GREEN:  My  understanding  is  that  the  name  of  the  person 
who  is  identifying  the  property  is  not  an  issue.  What  is  an  issue  is  the 
items  that  are  listed. 

SENATOR  PETERSON:  Would  you  be  willing  to  just  accede  to  a  motion 
to  table  this  bill  momentarily  while  I  check  this  point? 

SENATOR  GREEN:  Absolutely. 

MOTION  TO  TABLE 

Senator  Green  moved  to  have  SB  459  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  459,  making  certain  changes  to  the  real  estate  practice  act. 
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SENATOR  PETERSON:  Thank  you,  Senator. 

SENATOR  GREEN:  You're  welcome. 

SB  483,  relative  to  a  landlord's  obligation  to  store  personal  property  of  a 
tenant  after  the  tenant  has  vacated  the  premises.  Public  Affairs  Commit- 
tee. Inexpedient  to  legislate,  Vote  5-0.  Senator  Green  for  the  committee. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  483 
inexpedient  to  legislate.  The  bill  would  have  reduced  the  time  a  land- 
lord was  obligated  to  store  the  personal  property  of  a  tenant  who  has 
vacated  a  rental  unit  from  28  days  to  7  days.  While  the  committee  heard 
testimony  from  individuals  on  both  sides  of  the  issue,  we  did  not  hear 
any  convincing  arguments  from  a  legal  standpoint  that  would  necessi- 
tate this  change.  The  eviction  process,  return  of  a  security  deposit,  or 
rerouting  of  a  unit  would  not  be  interrupted  if  the  current  statute  re- 
mains unaltered.  In  the  end,  the  committee  determined  that  it  is  more 
important  to  protect  people's  rights.  The  Public  Affairs  Committee  unani- 
mously recommends  Senate  Bill  483  inexpedient  to  legislate.  Thank  you, 
Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

Senator  Sapareto  is  in  opposition  to  the  motion  of  inexpedient 
to  legislate  on  SB  483. 

SB  382-FN-L,  relative  to  medical  service  rates  for  state  prisoners.  Public 
Institutions,  Health  and  Human  Services  Committee.  Ought  to  pass, 
Vote  4-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  382 
ought  to  pass.  This  bill  establishes  the  amount  a  hospital  or  emergency 
room  can  charge  the  Department  of  Corrections  for  medical  services  pro- 
vided to  a  state  prisoner.  That  rate  would  be  110  percent  of  the  Medi- 
care allowable  rate.  Last  session.  Medical  payments  by  county  correc- 
tional facilities  were  dealt  with  and  this  bill  makes  sure  that  the  state 
Department  of  Corrections  is  treated  the  same.  If  a  hospital  is  able  to 
demonstrate  that  the  new  rate  is  resulting  in  a  negative  rate  then  the 
rate... if  it  results  in  a  negative  rate  of  return,  I  guess,  then  the  rate  will 
be  increased  to  125  percent.  The  committee  unanimously  recommends 
ought  to  pass  on  Senate  Bill  382.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

Senator  Estabrook  rule  #42  on  SB  382-FN-L. 

SB  384-FN,  relative  to  drugs  paid  for  by  the  state.  Public  Institutions, 
Health  and  Human  Services  Committee.  Ought  to  pass  with  amendment, 
Vote  4-0.  Senator  O'Hearn  for  the  committee. 

Public  Institutions,  Health  and  Human  Services 

February  11,  2004 

2004-0403S 

01/05 

Amendment  to  SB  384-FN 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Health  and  Human  Services;  Drugs.  Amend  RSA  126-A:3,  V  to  read 
as  follows: 

V.  Pharmacists  shall  substitute  generically  equivalent  drug  products 
if  the  generic  drug  has  been  on  the  market  for  3  months  and  only 
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if  the  generic  is  least  expensive  after  taking  into  account  all  ap- 
propriate rebates  and  other  discounts  for  all  legend  and  non-legend 
prescriptions  paid  for  by  the  department  of  health  and  human  services, 
including  the  medicaid  program,  unless  the  prescribing  practitioner  speci- 
fies that  the  brand  name  drug  product  is  medically  necessary.  Such  no- 
tification shall  be  in  the  practitioner's  own  handwriting  and  shall  be 
retained  in  the  pharmacist's  file.  The  commissioner  may  waive  the  ap- 
plication of  RSA  126-A:3,  III  if  the  commissioner  determines  such  action 
is  necessary  to  ensure  the  availability  of  prescription  and  other  pharma- 
ceutical services  to  persons  served  by  the  department  or  to  avert  serious 
economic  hardship  in  the  provision  of  prescriptions  and  other  pharmaceu- 
tical services.  The  commissioner  shall  adopt  rules  under  RSA  541-A  rela- 
tive to  a  waiver  of  the  application.  The  commissioner,  in  consultation  with 
pharmacy  providers,  may  develop  a  new  methodology  for  medical  assis- 
tance reimbursement  for  legend  and  non-legend  drugs. 

2  Department  of  Corrections;  Drugs.  Amend  RSA  623:1,  IV  to  read  as 
follows: 

IV.  fa)  Pharmacists  shall  substitute  generically  equivalent  drug  prod- 
ucts if  the  generic  drug  has  been  on  the  market  for  3  months  and 
only  if  the  generic  is  least  expensive  after  taking  into  account  all 
appropriate  rebates  and  other  discounts  for  all  legend  and  non-leg- 
end prescriptions  paid  for  by  the  county  department  of  corrections,  includ- 
ing the  medicaid  program,  unless  the  prescribing  practitioner  specifies 
that  the  brand  name  drug  product  is  medically  necessary.  Such  notifica- 
tion shall  be  in  the  practitioner's  own  handwriting  and  shall  be  retained 
in  the  pharmacist's  file.  The  superintendent  may  waive  the  application  of 
paragraph  III  if  the  superintendent  determines  such  action  is  necessary 
to  ensure  the  availability  of  prescription  and  other  pharmaceutical  ser- 
vices to  persons  served  by  the  county  or  to  avert  serious  economic  hard- 
ship in  the  provision  of  prescriptions  and  other  pharmaceutical  services. 
The  county  commissioners  shall  adopt  necessary  rules  and  regulations  to 
implement  this  [paragraph]  subparagraph. 

(b)  Pharmacists  shall  substitute  generically  equivalent  drug  prod- 
ucts if  the  generic  drug  has  been  on  the  market  for  3  months  and  only 
if  the  generic  is  least  expensive  after  taking  into  account  all  appropri- 
ate rebates  and  other  discounts  for  all  legend  and  non-legend  prescrip- 
tions paid  for  by  the  department  of  corrections,  including  the  medic- 
aid program,  unless  the  prescribing  practitioner  specifies  that  the 
brand  name  drug  product  is  medically  necessary.  Such  notification 
shall  be  in  the  practitioner's  own  handwriting  and  shall  be  retained  in 
the  pharmacist's  file.  The  commissioner  of  the  department  of  correc- 
tions may  waive  the  application  of  paragraph  III  if  the  commissioner 
determines  such  action  is  necessary  to  ensure  the  availability  of  pre- 
scription and  other  pharmaceutical  services  to  persons  served  by  the 
state  or  to  avert  serious  economic  hardship  in  the  provision  of  prescrip- 
tions and  other  pharmaceutical  services. 

3  State  Employee  Health  Insurance;  Self-Insured  Plan.  Amend  RSA  21- 
I:30-d  to  read  as  follows: 

21-I:30-d  State  Employee  Health  Insurance;  Self-Insured  Plan  Required. 
Notwithstanding  any  provision  of  law  to  the  contrary,  the  commissioner 
of  administrative  services  shall  implement  a  self-insured  health  plan  for 
all  state  employees  and  their  families  and  retired  state  employees  and 
their  spouses.  The  self-insured  health  plan  shall  include  the  university 
system  of  New  Hampshire,  unless  the  fiscal  committee  of  the  general  court 
determines  that  it  is  not  financially  prudent.  Under  the  self-insured 
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plan,  pharmacists  shall  substitute  generically  equivalent  drug 
products  if  the  generic  drug  has  been  on  the  market  for  3  months 
and  only  if  the  generic  is  least  expensive  after  taking  into  account 
all  appropriate  rebates  and  other  discounts  for  all  legend  and  non- 
legend  prescriptions,  unless  the  prescribing  practitioner  specifies 
that  the  brand  name  drug  product  is  medically  necessary.  Such 
notification  shall  be  in  the  practitioner's  own  handwriting  and 
shall  be  retained  in  the  pharmacist's  file. 
4  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  384 
ought  to  pass  with  amendment.  The  bill  requires  that  drugs  paid  for  by 
the  state,  including  the  Medicaid  program  as  well  as  within  the  prison 
system,  shall  be  a  drug  which  is  least  expensive  after  taking  into  account 
all  appropriate  rebates  and  other  discounts  because  after  rebates  and 
discounts  it  is  possible  that  the  brand  name  drug  costs  less  than  the 
generic.  The  physician  still  has  the  authority  to  require  that  a  name 
brand  drug  be  issued  for  medical  reasons.  The  committee  amended  the 
bill  to  reduce  the  window  generics  must  be  used  on  the  market  from  six 
months  to  three  months  and  unanimously  recommends  ought  to  pass 
with  amendment  on  Senate  Bill  384.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  320-FN,  relative  to  penalties  for  damaging  emergency  vehicles.  Trans- 
portation Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Senator 
Below  for  the  committee. 

Senate  Transportation 
February  12,  2004 
2004-0426S 
04/05 

Amendment  to  SB  320-FN 
Amend  RSA  634:2,  VIII  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

VIII.  Criminal  mischief  is  a  class  B  felony  if  a  person  purposely  or 
recklessly  damages  an  emergency  vehicle,  emergency  apparatus,  or  any 
vehicle  containing  emergency  equipment  where  such  vehicle  is  externally 
marked  or  identifiable  as  an  emergency  response  vehicle  or  is  known  to 
be  used  as  an  emergency  response  vehicle.  In  this  paragraph,  "emergency 
vehicle"  shall  be  as  defined  in  RSA  259:28.  Any  person  convicted  of  crimi- 
nal mischief  under  this  paragraph  shall  also  be  liable  for  full  restitution 
to  the  injured  party. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  Senate  Bill  320-FN 
ought  to  pass  with  amendment.  This  bill  establishes  a  penalty  of  a  Class  B 
felony  for  any  person  that  purposely  or  recklessly  damages  an  emergency 
vehicle,  emergency  apparatus,  or  any  vehicle  containing  emergency 
equipment  that  is  externally  marked  or  identified  or  known  to  be,  an 
emergency  response  vehicle.  This  would  include  private  vehicles  that  an 
emergency  responder  might  be  used  where  it  is  identified... that  they 
might  keep  their  in  their  driveway,  which  is  important  group  of  vehicles 
to  cover,  we  believe.  Senate  Bill  320  will  help  law  enforcement  penalize 
those  individuals  committing  acts  of  criminal  mischief  and  send  a  clear 
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message  to  the  public  that  if  you  willfully  cause  damage  to  an  emer- 
gency vehicle  or  emergency  responder  vehicle,  you  will  be  held  account- 
able for  your  actions.  The  Transportation  Committee  recommends  Sen- 
ate Bill  320-FN  ought  to  pass  with  amendment  and  requests  your  support. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  379,  relative  to  safety  inspection  and  certification  of  certain  equip- 
ment of  vehicles.  Transportation  Committee.  Ought  to  pass  with  amend- 
ment. Vote  4-0.  Senator  Kenney  for  the  committee. 

Senate  Transportation 
February  12,  2004 
2004-0427S 
03/04 

Amendment  to  SB  379 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Excess  Gross  Vehicle  Weight  Certification;  Power  Unit  Inspection. 
Amend  RSA  266:18-d,  III  to  read  as  follows: 

III.  Vehicles  so  certified  include  the  power  unit,  which  shall  be  in- 
spected [and  certified]  by  the  department  of  safety  [annually]  as  meet- 
ing standard  safety  conditions  required  for  the  safe  operation  of  the  ve- 
hicle. The  inspection  shall  he  conducted  upon  the  first  application 
for  certification  and  a  reinspection  shall  he  required  at  any  time 
when  the  configuration  of  the  vehicle  relative  to  power  unit,  ax- 
les, springs,  or  other  safety  items  that  could  affect  the  vehicle's 
ahility  to  qualify  for  an  excess  weight  certification  is  altered.  Such 
inspection  shall  designate  the  maximum  safe  gross  weight  for  the  ve- 
hicles as  determined  by  the  components  and  the  summation  of  the 
manufacturer's  axle  design  limits  for  each  axle  of  the  vehicle. 

2004-0427S 

AJMENDED  ANALYSIS 
This  bill  eliminates  the  requirement  that  an  inspection  of  the  power 
unit  of  a  vehicle  certified  to  exceed  the  gross  vehicle  weight  limits  be 
obtained  annually. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill  379 
ought  to  pass  with  amendment.  This  bill  eliminates  the  annual  inspec- 
tion and  certification  requirement  of  the  power  unit  of  a  vehicle  certi- 
fied to  exceed  gross  vehicle  weight  limits.  Currently  overweight  trucks 
are  required  to  go  through  two  inspections  with  the  state  and  one  with 
the  federal  government.  However,  before  the  process  is  completed,  there 
are  technically  a  total  of  four  inspections  that  each  truck  must  go 
through.  Senate  Bill  379  would  do  away  with  one  of  these  inspections. 
Senate  Bill  379  will  in  no  way  negatively  impact  the  safety  of  travel  on 
our  roadways  or  impede  the  proper  inspection  of  the  trucking  industry, 
nor  would  there  be  any  revenue  loss  for  the  state.  The  Department  of 
Safety  and  New  Hampshire  IVIotor  Transport  Association  support  passage 
of  this  bill  and  the  Senate  Transportation  Committee  recommends  Sen- 
ate Bill  379  ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

MOTION  TO  TAKE  OFF  THE  TABLE 

Senator  Green  moved  to  have  SB  459  taken  of  the  table. 

Adopted. 

SB  459,  making  certain  changes  to  the  real  estate  practice  act. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Peterson  had 
some  questions.  I  guess  he  is  going  to  stand  and  ask  his  questions  of 
Senator  Gallus,  as  I  understand  it.  Is  that  correct? 

SENATOR  PETERSON:  Yes. 

SENATOR  GREEN:  Thank  you. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  If  Senator  Gallus 
would  yield  just  to  clarify  these  points.  Apparently  at  my  reading  of  the 
bill  and  upon  speaking  with  you  and  speaking  with  Senator  Green,  it  was 
correct  that  names  would  no  longer  be  a  part  of  the  internal  information 
which  would  appear  as  part  of  the  MLS  form,  as  well  as,  of  course,  all  of 
this  other  personal  identifying  information  which  I  could  well  understand 
why  you  would  want  to  exclude  form  such  a  form.  Is  that  not  correct? 

SENATOR  GALLUS:  That  is  absolutely  correct  Senator. 

SENATOR  PETERSON:  Thank  you,  Senator.  The  act  will  take  effect, 
were  it  to  go  through  the  House  and  be  signed  by  the  Governor,  in  sixty 
days.  This  would  be  a  significant  change  for  the  way  that  business  is 
normally  done.  These  names  are  normally  included  when  you  make  an 
MLS  submission  unless  the  client  or  the  owner  has  asked  to  have  their 
name  withheld.  Is  that  not  correct? 

SENATOR  GALLUS:  Absolutely.  It  is  basically  a  privacy  issue.  My  un- 
derstanding is  that  this  information  would  be  deleted  from  that  particu- 
lar form  online,  and  not  available  to  everyone  around  the  state  of  New 
Hampshire  after  that  particular  date  of  passage. 

SENATOR  PETERSON:  Thank  you.  Sen.  Gallus.  My  concern  was  that  as 
we  have  an  effective  date  on  this  bill  in  sixty  days,  and  with  the  many 
brokers  that  are  operating  around  the  state,  that  this  point  might  be 
underlined  in  this  discussion,  but  also  that  we  clearly  understand  that  this 
would  apply  to  listings  that  were  entered  after  the  effective  date?  And  all 
of  the  information,  which  is  currently  in  the  computer,  which  is  quite 
voluminous,  would  not  be  subject  to  this  stricture?  In  other  words,  bro- 
kers wouldn't  need  to  go  back  and  redact  this  information  from  thousands 
of  files  as  a  result  of  the  passage  of  this  act.  Is  that  your  understanding? 

SENATOR  GALLUS:  That  is  my  understanding,  Senator. 

SENATOR  PETERSON:  Thank  you.  Thank  you,  Senator  Green.  Thank 
you,  Senator  Gallus. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  tliird  reading. 

SB  396-FN,  relative  to  farm  tractor  registrations.  Transportation  Com- 
mittee. Inexpedient  to  legislate.  Vote  4-0.  Senator  Martel  for  the  com- 
mittee. 
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MOTION  TO  TABLE 

Senator  Martel  moved  to  have  SB  396-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  396-FN,  relative  to  farm  tractor  registrations. 

SB  401-FN,  relative  to  funeral  processions  using  the  New  Hampshire 
turnpike  system.  Transportation  Committee.  Ought  to  pass  with  amend- 
ment, Vote  4-0.  Senator  Kenney  for  the  committee. 

Senate  Transportation 
February  12,  2004 
2004-0431S 
06/01 

Amendment  to  SB  401-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  funeral  processions  to  the  state  veterans  cemetery 
using  the  New  Hampshire  turnpike  system. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  Funeral  Processions  to  the  New  Hampshire  State  Vet- 
erans Cemetery.  Amend  RSA  237  by  inserting  after  section  12  the  fol- 
lowing new  section: 

237:12-a  Use  by  Funeral  Processions  to  the  New  Hampshire  State 
Veterans  Cemetery.  Funeral  directors  shall  notify  the  department  of 
transportation  at  least  24  hours  in  advance  of  a  funeral  procession  to 
the  New  Hampshire  state  veterans  cemetery.  The  funeral  director  shall 
provide  the  department  with  an  estimate  of  the  number  of  vehicles  in 
the  procession.  The  first  and  last  vehicle  in  the  procession  shall  be  pro- 
vided by  the  funeral  director.  Vehicles  in  the  funeral  procession  shall 
travel  with  their  headlights  on.  Funeral  processions  to  the  New  Hamp- 
shire state  veterans  cemetery  which  comply  with  the  requirements  of 
this  section  shall  be  granted  toll-free  use  of  any  section  of  the  New 
Hampshire  turnpike  system. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0431S 

AMENDED  ANALYSIS 
This  bill  provides  that  funeral  processions  to  the  New  Hampshire  state 
veterans  cemetery  which  comply  with  certain  requirements  shall  be 
exempt  from  paying  tolls. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill  401 
ought  to  pass  with  amendment.  This  bill  provides  that  funeral  proces- 
sions to  the  New  Hampshire  State  Veterans  Cemetery  in  Boscawen, 
which  comply  with  certain  requirements,  shall  be  granted  toll-free  use 
of  the  state  turnpike  system.  Senate  Bill  401  will  require  funeral  direc- 
tors to  notify  the  Department  of  Transportation  24-hours  in  advance  of 
the  funeral,  provide  the  estimated  number  of  vehicles  in  the  procession, 
and  mark  the  first  and  last  vehicle  in  the  procession.  While  this  bill  is 
not  as  encompassing  as  the  original  bill,  the  committee  believes  that 
some  of  the  non-veteran  funeral  processions  be  addressed  in  future  leg- 
islation once  the  Department  of  Transportation  institutes  the  Easy  Pass 
System  towards  the  end  of  the  year.  I  would  ask  the  Senate  and  the  body 
to  pass  this  as  ought  to  pass  as  amended.  Thank  you,  Mr.  President. 
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SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  would  im- 
plore the  body  to  vote  against  the  amendment  and  pass  the  bill  as  it 
was  originally  drafted.  What  it  does  is,  it  just  allows  for  a  funeral  pro- 
cession to  go  through  and  they  will  pay.  We  are  not  asking  for  anything 
for  nothing.  But  it  allows  the  procession  to  go  through  and  then  be  paid 
for  by  the  director.  What  happened  is,  that  part  of  the  bill  was  extri- 
cated and  just  the  veterans  cemetery  portion  was  kept  in.  This  is  an 
attempt  to  expedite  funeral  processions  through  the  tolls.  As  I  said,  it 
is  of  no  cost  to  the  state  because  every  body  wants  to  pay.  Thank  you, 
Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  agree  with  Senator 
D'Allesandro.  For  the  record,  that  is  probably  the  first  time  this  year, 
but  I  would  like  to  be  noted  that  I  do  agree  with  you  on  that  Senator. 

SENATOR  D'ALLESANDRO:  I  appreciate  that  very  much,  Senator 
Barnes. 

SENATOR  BARNES:  You're  welcome.  It  is  45-1  now. 

SENATOR  D'ALLESANDRO:  Well  it  is  not  a  bad  score. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Kenney,  can  you 
tell  me  how  many  veteran's  processions  have  gone  through  the  tolls  and 
how  many  private  processions  have  gone  through  the  tolls? 

SENATOR  KENNEY:  Senator  Gallus,  I  can't.  All  that  I  can  tell  you  is 
what  I  heard... 

SENATOR  BARNES:  Excuse  me,  this  is  Senator  Gatsas. 

SENATOR  KENNEY:  Oh,  Gatsas.  That  is  the  second  time  I  have  done 
this  in  the  last  two  weeks.  You  know.  I  don't  know  what  it  is.  Senator 
Gatsas  from  Manchester. 

SENATOR  GATSAS:  Senator  Gallus  is  getting  more  portly  everyday. 

SENATOR  KENNEY:  I  will  try  to  answer  your  question.  When  we  heard 
testimony,  we  didn't  hear,  as  far  as  how  many  funeral  processions  were 
going  through  on  an  annual  basis.  We  did  hear  from  Representative 
Emerton  that  there  are  a  lot  of  funeral  processions,  veterans  that  have 
passed  on  that  are  going  up  to  the  state  cemetery  up  in  Boscawen,  and 
that  it  would  be  a  nice  gesture  to  allow  them  to  go  through  the  toll  booths 
at  no  cost.  So,  that  is  a  state  function.  I  don't  know  how  else  you  can  look 
at  it,  but  it  is  a  state  function.  The  question  of  why  we  took  out  the  first 
section  was  primarily  because  the  Department  of  Transportation,  they 
have  the  easy  pass  coming  on  at  the  end  of  the  year  and  you  will  be  able 
to  set  up  and  give  out  cards  to  make  that  differential  accounting  within 
the  easy  pass  system,  whereby  they  would  be  able  to  give  you  a  card,  to 
your  funeral  procession,  give  it  to  the  members  of  that  procession,  and 
they  could  just  flash  the  card  and  go  right  through.  So  the  committee 
was  looking  at  it  as  appreciating  what  Senator  D'Allesandro  had  brought 
forward  in  trying  to  resolve  a  problem.  But  at  this  point  in  time,  I  think 
we  should  wait  for  the  easy  pass  system  to  come  in  before  we  allow  the 
funeral  procession  to  go  through  at  this  point. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Reading  over  the  amend- 
ment and  reading  over  the  bill,  I  don't  see  much  difference  between 
the  two.  Certainly  going  to  the  veteran's  cemetery  probably  has  more 
processionals  going  through  the  toll  booth,  but  I  don't  think  that  we 
are  looking  to  allow  any  funeral  director... the  person  that  has  passed 
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away  for  a  free  pass.  I  think  that  it  states  that  the  funeral  director 
calls  within  24  hours  and  gets  those  passes  and  pays  for  those  passes. 
My  belief  would  probably  be  that  there  are  less  funeral  processions  going 
through  that  are  non-veteran  associated  than  there  are  veterans.  So  I 
ask  my  colleagues  that  if  we  are  sending  somebody  to  their  final  rest- 
ing place,  that  I  think  that  it  is  important  that  we  give  them  same  ad- 
vantage of  somebody  going  to  their  final  resting  place  as  a  veteran.  So 
I  ask  my  colleagues  to  vote  the  amendment  down  and  to  vote  the  bill  as 
it  passed,  as  it  was  presented.  Thank  you,  Mr.  President. 

A  division  vote  was  requested. 

Yeas:  15  -  Nays:  6 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  would  just  to... my  col- 
league from  Manchester  Senator  D'Allesandro.  I  just  want  to  thank  him 
for  bringing  in  this  legislation.  It  really  made  us  think.  You  addressed  a 
public  policy  issue  and  I  would  be  more  than  glad  to  work  with  you  in  the 
future  on  it. 

SENATOR  D'ALLESANDRO:  Thank  you,  Senator  Kenney.  I  hope  it  is 
worked  out  by  the  time  my  procession  goes  through. 

MOTION  TO  TAKE  OFF  THE  TABLE 

Senator  Clegg  moved  to  have  SB  312-FN  taken  of  the  table. 

Adopted. 

SB  312-FN,  establishing  a  state  code  of  ethics. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Mr.  President,  I  beheve 
that  Senator  Larsen  has  a  floor  amendment  that  will  make  everyone 
happy  and  we  can  pass  that  bill  on  to  the  House. 

Senator  Larsen  offered  a  floor  amendment. 

Sen.  Larsen,  Dist.  15 
February  19,  2004 
2004-0565S 
05/10 

Floor  Amendment  to  SB  312-FN 
Amend  section  1  of  the  bill  by  inserting  after  RSA  21-G:28  the  follow- 
ing new  RSA  section: 

21-G:29  Penalty.  Any  person  who  violates  this  subdivision  shall  be  guilty 
of  a  violation  and  may  be  subject  to  termination. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  ask  for  your 
support  of  the  floor  amendment.  As  we  were  looking  at  the  ethics  code 
and  the  differences  between  the  floor  amendment  and  the  originally  sub- 
mitted one,  one  of  the  most  important  omissions  of  the  floor  amendment 
which  this  floor  amendment  will  correct  is  to  add  the  section  that  clari- 
fies a  consequence  to  those  who  violate  this  code.  The  penalty  section 
you  are  receiving  says  that  "Any  person  who  violates  this  subdivision 
shall  be  guilty  of  a  violation  and  may  be  subject  to  termination."  Through 
some  discussion  amongst  ourselves,  we  felt  that  this  was  a  consequence 
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with  enough  weight  to  be  a  true  penalty.  I  urge  your  support  for  this  floor 
amendment  and  ask  to  speak  to  the  bill  when  we  get  to  the  full  bill. 
Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  support  and 
applaud  the  bipartisan  effort  to  reach  some  code  of  ethics  for  state  offi- 
cials in  our  state.  As  I  look  through  some  of  the  criteria  which  we  were 
seeking  to  put  into  law  which  had  been  simply,  a  code  of  ethics  on  a 
web  site,  some  of  the  criteria,  most  of  the  criteria  that  we  were  seek- 
ing is  still  there.  There  is  still  the  section  on  conflict  of  interest,  de- 
fining that.  There  is  still  the  requirement  for  financial  disclosure  to 
avoid  conflict  of  interest  or  appearance  of  conflict  of  interest.  There  is 
still  the  language  that  will  accomplish  some  limitations  on  acceptance 
of  giving  of  gifts  and  still  the  language  that  prohibits  employment  as 
a  lobbyist  for  one  year  after  leaving  state  service.  All  of  those  features, 
I  think,  will  help  to  strengthen  our  state.  Many  states  have  a  code  of 
ethics  for  their  state  officials  and  state  executive  branch  employees.  It 
is  important  and  a  step  forward  that  we  are  moving  to  do  that  today. 
As  amended,  I  believe  that  it  accomplishes  a  great  deal  for  our  state. 
Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  413-FN,  relative  to  financing  federally  aided  highway  projects.  Trans- 
portation Committee.  Ought  to  pass.  Vote  4-0.  Senator  Morse  for  the  com- 
mittee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  413- 
FN  ought  to  pass.  This  bill  establishes  a  class  of  state  bonds,  known  as 
Federal  Highway  Grant  Anticipation  Bonds  or  GARVEE  bonds,  for  the 
purpose  of  financing  project  costs  related  to  the  widening  of  Interstate 
93  and  other  federally  aided  highway  projects  authorized  by  the  Gen- 
eral Court.  The  widening  of  1-93  is  critical  that  we  review  all  financing 
options  available  to  the  state  to  determine  how  we  can  accelerate  the 
widening  projects  in  a  cost-effective  manner  without  sacrificing  other 
projects  on  the  10-year  highway  plan  or  operations  paid  for  by  the  high- 
way fund.  Senate  Bill  413-FN  simply  gives  the  Treasurer  the  opportu- 
nity to  look  at  the  use  of  GARVEE  bonds,  and  to  determine  the  fastest 
and  least  expensive  way  to  complete  the  1-93  project.  If  the  State  Trea- 
surer selects  GARVEE  bonds  as  the  best  alternative,  the  Governor  and 
Executive  Council  will  then  vote  to  approve  or  disapprove  their  use. 
Once  again  I  want  to  stress,  the  only  thing  Senate  Bill  413  will  do  is 
allow  the  treasurer  to  review  new  financing  options  for  our  highway 
projects.  There  is  nothing  in  this  bill  that  will  immediately  alter  our 
current  10-year  highway  plan  or  other  highway  project.  The  Trans- 
portation Committee  recommends  Senate  Bill  413-FN  ought  to  pass. 
Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I 
urge  my  colleagues  to  support  this  bill.  This  is  critical  for  any  of  the 
towns  along  the  1-93  corridor.  Again,  this  gives  us  a  very,  very  good 
option  to  help  Finance  and  save  the  public  substantial  amounts  of 
money  in  the  future.  So  again,  I  strongly  urge  the  support  of  this  bill. 
Thank  you,  Mr.  President. 
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SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Morse,  can  you 
tell  us,  with  this  being  enabling  legislation,  what  it  does  to  create  a  fis- 
cal impact  to  the  state  should  the  legislature  decide  to  use  GARVEE 
bonds? 

SENATOR  MORSE:  Sure.  If  we  would  use  GARVEE  bonds  specifically 
on  Route  93.  There  is  several  ways  to  do  that  as  you  know  Senator.  But 
if  you  were  to  do  the  way  that  would  act  more  like  a  line  of  credit  with 
a  business,  you  are  looking  at  about  $46  million  cost  to  the  state  and  that 
is  what  we  have  been  working  on  and  that  is  what  we  are  hoping  to  solve 
in  the  next  month. 

SENATOR  GATSAS:  If  we  use  these  GARVEE  bonds  for  interstate  93, 
wouldn't  that  then  allow  us  to  take  some  of  the  proceeds  in  the  10-year 
plan  and  move  that  as  a  fast  forward? 

SENATOR  MORSE:  Senator,  at  this  time,  that  is  not  what  I  have  been 
recommending.  What  basically  I  have  been  doing  with  GARVEE  bonds 
is  finding  a  way  that  you  can  build  the  1-93  project  in  six  years  instead 
often  years  so  that  we  don't  end  up  with  another  Route  101.  In  doing 
that,  the  $46  million  number  that  I  quoted  you  does  not  free  up  any 
money  at  the  other  end  to  bring  other  projects  in.  When  we  studied  that 
in  the  House,  the  cost  is  significantly  more  if  you  were  to  bond,  let's 
say  on  a  20-year  bond,  and  bring  it  in  and  pick  a  number  of  projects. 
You  are  going  to  create  a  lot  more  interest  and  the  House  was  against 
that.  So  I  have  not  pursued  that.  What  I  have  pursued  so  far  is  financ- 
ing the  1-93  project  so  that  we  can  do  it  in  six  years  in  construction. 
What  we  are  doing  now  is  trying  to  find  two  things.  One,  how  we  lessen 
the  expense  end.  Two,  how  we  find  some  federal  money  because  we 
have  applied  for  about  $76  million  in  federal  money  for  that  project 
above  and  beyond  the  money  that  we  get  from  the  gas  tax.  If  we  could 
get  some  of  that  money,  I  think  that  we  could  go  to  the  House  and  have 
a  good  discussion  about  GARVEE  bonds. 

SENATOR  GATSAS:  Thank  you. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  422-FN,  relative  to  the  use  of  Route  28  in  Derry  and  establishing  a 
penalty  for  violating  weight  control  designations  made  by  the  commis- 
sioner of  the  department  of  transportation.  Transportation  Committee. 
Inexpedient  to  legislate.  Vote  3-0.  Senator  Morse  for  the  committee. 

MOTION  TO  TABLE 

Senator  Morse  moved  to  have  SB  422-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

SB  422-FN,  relative  to  the  use  of  Route  28  in  Derry  and  establishing  a 
penalty  for  violating  weight  control  designations  made  by  the  commis- 
sioner of  the  department  of  transportation. 

SB  424-FN,  relative  to  boating  and  carnival-amusement  regulation  by 
the  department  of  safety.  Transportation  Committee.  Ought  to  pass  with 
amendment,  Vote  4-0.  Senator  Flanders  for  the  committee. 
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Senate  Transportation 
February  12,  2004 
2004-0429S 
03/04 

Amendment  to  SB  424-FN 
Amend  the  bill  by  replacing  section  1  with  the  following: 

I  Boating  Accident  Reports.  RSA270:l-a,  I  is  repealed  and  reenacted 
to  read  as  follows: 

I.  The  operator  of  a  vessel  who  knows  or  reasonably  should  have 
known  that  he  or  she  has  just  been  involved  in  any  accident  that  involved 
death,  personal  injury,  or  damages  to  property,  shall  immediately  stop  said 
vessel  at  the  scene  of  the  accident,  render  any  assistance  that  he  or  she 
is  capable  of  giving  to  the  occupants  of  any  other  vessel  involved  in  the 
accident,  and  give  the  operator  or  owner  of  any  other  vessel  involved  in 
such  accident,  and  to  any  person  injured,  and  to  the  owner  of  any  prop- 
erty damaged,  the  operator's  name  and  the  owner's  name  and  address, 
the  vessel  registration  number,  and  the  name  and  address  of  each  occu- 
pant. If  by  reason  of  injury  or  absence  or  removal  from  the  place  of  the 
accident  or  other  cause,  such  injured  person,  or  operator  of  such  other 
vessel,  or  owner  of  the  property  damaged,  or  any  of  them,  is  unable  to 
understand  or  receive  the  information  required  in  this  section,  such  in- 
formation shall  be  given  to  any  marine  patrol  officer  or  other  police  of- 
ficer with  jurisdiction  arriving  at  the  scene  of  the  accident  or  immediately 
to  a  marine  patrol  officer  or  other  police  officer  at  the  nearest  police  sta- 
tion or  at  marine  patrol  headquarters.  Any  person  operating  a  vessel  that 
is  in  any  manner  involved  in  the  accident  shall,  within  15  days  after  such 
accident,  report  in  writing  to  the  division  of  safety  services  the  facts  re- 
quired hereunder  together  with  a  statement  of  the  circumstances  if  any 
person  is  injured  or  killed  or  if  damage  to  property  is  in  excess  of  $500. 
If  the  operator  is  physically  or  mentally  incapable  of  making  such  report, 
the  owner  of  the  vessel  involved  in  the  accident  or  the  owner's  represen- 
tative shall,  after  learning  of  the  accident,  forthwith  make  such  report. 
The  operator  or  the  owner  shall  furnish  to  the  division  such  relevant  in- 
formation as  the  division  shall  require. 

Amend  the  bill  by  replacing  all  after  section  10  with  the  following: 

II  Drownings  and  Boating  Accident  Reports;  Damage  to  Property. 
Amend  RSA  270: 1-a,  II-III  to  read  as  follows: 

II.  All  law  enforcement  agencies  having  knowledge  of  a  drowning  or 
boating  accident  shall  have  a  duty  to  report  any  personal  injury  result- 
ing from  a  boating  accident,  death  or  drowning  including  suspected  drown- 
ing, and  all  boating  accidents  wherein  there  is  resulting  damage  of  [$500] 
$2,000  or  more,  immediately,  to  the  commissioner  of  safety  or  [Ms]  the 
commissioner's  authorized  representative. 

III.  It  shall  be  the  responsibility  of  the  commissioner  of  safety  and  [his] 
the  comm,issioner's  authorized  representative  to  investigate  any  drown- 
ing or  suspected  drowning  and  all  accidents  in  which  there  is  serious  in- 
jury, death,  or  property  damage  of  [$500]  $2,000  or  more.  Said  investiga- 
tion shall  be  in  addition  to,  and  independent  of,  any  investigation  made  by 
other  agencies  of  government,  except  that  said  agencies  may  exchange  data 
and  cooperate  with  each  other  to  avoid  unnecessary  duplication  of  efforts. 

12  Effective  Date.  This  act  shall  take  effect  30  days  after  its  passage. 

SENATOR  FLANDERS:  Thank  you,  IMr.  President  and  members  of  the 
Senate.  We  have  gone  from  ATV's  to  Skidoos  and  now  we  are  going  boat- 
ing and  to  the  carnival,  so  we  are  going  in  the  right  direction.  This  is  a 
bill  that  I  promised  was  going  to  come  out  a  couple  of  weeks  ago  to  do 


276  SENATE  JOURNAL  19  FEBRUARY  2004 

with  boating.  This  bill  accomplishes  three  things.  One,  it  authorizes  a 
Marine  Patrol  Officer  to  work  hand-in-hand  with  the  United  States  Coast 
Guard  to  enforce  security  zones  around  Portsmouth  and  the  seacoast 
area  in  an  event  of  homeland  security.  Number  two,  it  extends  the  over- 
sight responsibilities  of  the  Department  of  Safety  in  relation  to  the  in- 
spections of  carnivals  and  amusement  rides.  Third,  is  conduct  after  a 
boating  accident.  All  of  us  will  remember  back  on  August  11  that  a  boat 
was  run  over,  actually  run  over,  up  on  Winnipesaukee.  We  had  this  hear- 
ing in  Transportation  and  a  young  lady  Stephanie  O'Brien  came  down 
from  Vermont  to  testify.  She  was  in  the  boat.  Her  testimony  was  that  this 
large  boat  came,  actually  ran  over  the  boat.  Here  is  what  she  testified 
to.  "Moments  after  the  crash  when  both  of  the  boats  were  stopped,  the 
decision  was  made  there,  accept  responsibility,  stay  and  help,  and  pos- 
sibly save  lives  or  run  and  try  and  escape  responsibility.  They  chose  to 
run.  The  result,  a  life  was  lost."  As  you  know,  investigation  found  the 
boat,  found  the  people  riding  the  boat,  and  they  were  not  able  to  con- 
vict them  of  conduct  after  an  accident.  There  was  unfortunately  alcohol 
use.  That  didn't  make  any  difference.  The  offense  was  conduct  after  an 
accident  and  they  could  not  find  anything  in  the  statute.  Now,  by  pass- 
ing this,  we  will  have  the  same  conduct  after  an  accident  for  motor  ve- 
hicles, ATV's,  skidoos,  and  now  boating.  Basically  what  it  does  is,  it  makes 
them  have  to  report  a  boating  accident,  the  same  as  motor  vehicles.  They 
must  report  the  accident  to  the  nearest  Marine  Patrol,  Office  of  Police 
Department  and  any  damage  over  $2,000  of  bodily  injury  or  death.  So 
this  is  legislation  that  I  think  is  very  much  needed.  I  would  just  like  to 
report  to  you  that  I  think  that  you  will  all  be  very  interested  in.  After 
this  hearing.  Miss  O'Brien  came  up  to  me  and  she  was  so  upset  because 
the  people  in  the  boat  where  the  gentlemen  was  killed  had  nothing  but 
high,  high  praise  for  our  Marine  Patrol.  They  tried  to  have  a  fund  sent 
to  the  Marine  Patrol  to  use  for  their  purposes.  Under  our  state  law,  they 
could  not  give  any  money  to  the  Marine  Patrol.  I  was  able  to  find  out, 
and  she  has  been  contacted,  in  fact  I  told  her  personally,  that  if  they 
want  to  give  some  money  to  the  Marine  Patrol,  they  can  go  to  the  Gov- 
ernor and  Council  and  the  Governor  and  Council  can  vote  to  accept  funds 
for  the  Marine  Patrol.  I  think  it  is  nice  to  know  that  they  had  nothing... in 
a  tragic  accident  such  as  this,  they  had  nothing  but  extremely  high  praise 
for  our  Marine  Patrol.  The  Transportation  Committee  asks  that  you  pass 
this  as  amended.  There  is  an  amendment  to  the  amendment  because  we 
did  not  have  good  eyes.  The  floor  amendment  basically,  you  will  note  that 
there  are  several  places  that  were  taken  from  $500  to  $2,000.  I  missed 
one.  All  that  this  does  is  take  $5,000  to  $2,000.  I  hope  all  of  those  in  the 
Transportation  Committee  have  realized  that  an  error  was  made  from 
400  to  4,000  feet.  It  can  happen,  because  it  happened  in  this  bill.  I  hope 
that  you  will  pass  this  bill.  Thank  you  very  much,  Mr.  President. 

Amendment  adopted. 

Senator  Flanders  offered  a  floor  amendment. 

Sen.  Flanders,  Dist.  7 
February  19,  2004 
2004-0547S 
03/04 

Floor  Amendment  to  SB  424-FN 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Boating  Accident  Reports.  RSA270:l-a,  I  is  repealed  and  reenacted 
to  read  as  follows: 
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I.  The  operator  of  a  vessel  who  knows  or  reasonably  should  have 
known  that  he  or  she  has  just  been  involved  in  any  accident  that  in- 
volved death,  personal  injury,  or  damages  to  property,  shall  immedi- 
ately stop  said  vessel  at  the  scene  of  the  accident,  render  any  assistance 
that  he  or  she  is  capable  of  giving  to  the  occupants  of  any  other  vessel 
involved  in  the  accident,  and  give  the  operator  or  owner  of  any  other 
vessel  involved  in  such  accident,  and  to  any  person  injured,  and  to  the 
owner  of  any  property  damaged,  the  operator's  name  and  the  owner's 
name  and  address,  the  vessel  registration  number,  and  the  name  and 
address  of  each  occupant.  If  by  reason  of  injury  or  absence  or  removal 
from  the  place  of  the  accident  or  other  cause,  such  injured  person,  or 
operator  of  such  other  vessel,  or  owner  of  the  property  damaged,  or  any 
of  them,  is  unable  to  understand  or  receive  the  information  required 
in  this  section,  such  information  shall  be  given  to  any  marine  patrol 
officer  or  other  police  officer  with  jurisdiction  arriving  at  the  scene  of 
the  accident  or  immediately  to  a  marine  patrol  officer  or  other  police 
officer  at  the  nearest  police  station  or  at  marine  patrol  headquarters. 
Any  person  operating  a  vessel  that  is  in  any  manner  involved  in  the 
accident  shall,  within  15  days  after  such  accident,  report  in  writing  to 
the  division  of  safety  services  the  facts  required  hereunder  together 
with  a  statement  of  the  circumstances  if  any  person  is  injured  or  killed 
or  if  damage  to  property  is  in  excess  of  $2,000.  If  the  operator  is  physi- 
cally or  mentally  incapable  of  making  such  report,  the  owner  of  the 
vessel  involved  in  the  accident  or  the  owner's  representative  shall,  after 
learning  of  the  accident,  forthwith  make  such  report.  The  operator  or 
the  owner  shall  furnish  to  the  division  such  relevant  information  as  the 
division  shall  require. 

SENATOR  FLANDERS:  I  am  sorry  Mr.  President.  That  is  what  I  spoke 
to  that  changes  the  $500  to  $2,000  in  the  first  paragraph.  What  we  have 
actually  done  is  re-written  the  complete  first  section  of  the  bill.  You  will 
see  where  the  original  bill  says  $500.  The  amendment  now  says  $2,000, 
which  means  basically,  any  damage  over  an  excess  of  $2,000  has  to  be 
reported.  Thank  you. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  439,  relative  to  probationary  drivers'  licenses.  Transportation  Com- 
mittee. Ought  to  pass.  Vote  4-0.  Senator  Martel  for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  439 
ought  to  pass.  This  bill  repeals  the  requirement  that  a  driver  under  the 
age  of  21  years  be  issued  a  probationary  license  if  they  are  convicted  of 
an  offense  under  RSA  179:10,  relative  to  unlawful  possession  of  alcohol 
or  intoxication.  The  issuance  of  a  probationary  license  to  a  minor  is  an 
antiquated  procedure  that  has  no  real  consequence.  A  probationary  li- 
cense only  requires  that  an  individual  possessing  this  type  of  license  be 
prohibited  from  driving  with  an  alcohol  concentration  of  0.03  or  more. 
However,  current  law  now  requires  that  all  drivers  under  21  years  of  age 
have  no  more  than  a  0.02  blood  alcohol  level  to  legally  operate  a  vehicle. 
In  addition,  the  committee  heard  testimony  that  leaving  this  statute  in 
effect  only  benefits  automobile  insurance  companies.  These  companies 
have  access  to  DMV  records  and  can  use  the  issuance  of  a  probationary 
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license  as  an  excuse  to  raise  rates  or  cancel  policies  regardless  or  whether 
the  probationary  license  was  issued  due  to  a  motor  vehicle  violation.  The 
Transportation  Committee  recommends  Senate  Bill  439  ought  to  pass  and 
requests  your  support.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  530,  relative  to  the  duties  of  public  safety  responders  and  the  expe- 
ditious clearance  of  a  roadway.  Transportation  Committee.  Ought  to  pass 
with  amendment,  Vote  4-0.  Senator  Kenney  for  the  committee. 

Senate  Transportation 
February  12,  2004 
2004-0430S 
06/01 

Amendment  to  SB  530 
Amend  the  bill  by  replacing  section  2  with  the  following: 

2  New  Sections;  Motorist  Duties  When  Approaching  Highway  Emer- 
gencies or  Blockages  and  Avoidance  of  Lane  Blockage.  Amend  RSA  265 
by  inserting  after  section  37  the  following  new  sections: 

265:37-a  Motorist  Duties  When  Approaching  Highway  Emergencies. 
When  in  or  approaching  an  incident  involving  a  fire,  collision,  disaster, 
or  other  emergency  resulting  in  partial  or  complete  blockage  of  a  high- 
way, or  a  location  where  a  police  officer  has  made  a  traffic  stop,  every 
driver  other  than  the  driver  of  an  emergency  response  vehicle,  shall: 

L  Maintain  a  reduced  speed. 

n.  Obey  the  directions  of  any  authorized  person  directing  traffic  and 
of  all  applicable  emergency  signals  and  traffic  control  devices. 

HL  Vacate  as  soon  as  possible  any  lane  wholly  or  partially  blocked. 

IV.  Give  a  wide  berth  without  endangering  oncoming  traffic,  to  public 
safety  personnel  and  any  persons  in  the  roadway. 
265:37-b  Avoidance  of  Lane  Blockage. 

L  No  person  shall  stop  or  park  a  vehicle  in  such  manner  as  to  im- 
pede or  render  dangerous  the  use  of  the  roadway  by  others,  except  to 
avoid  a  collision,  or  at  the  direction  of  an  authorized  official,  or  in  the 
event  of  a  mechanical  breakdown. 

n.  In  the  event  of  a  mechanical  breakdown,  the  hazard  flashers  of 
such  vehicle  shall  be  activated  if  so  equipped  and  in  working  order. 

III.  If  a  vehicle  stopped  in  the  roadway  is  movable  and  its  driver  is 
capable  of  moving  it,  the  driver  shall  immediately  move  the  vehicle  to 
the  shoulder  or  to  another  safe  area  off  of  the  traveled  portion  of  the 
roadway. 

IV.  A  law  enforcement  officer  or  the  incident  commander  at  an  inci- 
dent involving  a  fire,  collision,  or  other  emergency  may  order  the  re- 
moval of  a  vehicle  that  is  impeding  emergency  operations  or  impeding 
expedited  restoration  of  traffic  flow  at  the  owner's  expense. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill  530 
ought  to  pass  with  amendment.  This  bill  clarifies  the  duties  of  public 
safety  responders  for  the  safe  and  expeditious  clearance  of  a  roadway 
following  a  vehicle  accident  or  natural  disaster.  It  also  prohibits  any 
motorist  from  blocking  the  roadway  in  a  manner  that  impedes  or  makes 
dangerous  the  use  of  the  highway  for  others.  This  bill  was  a  request  of 
the  Department  of  Safety  and  recommendation  of  the  U.S.  Department 
of  Transportation's  Federal  Highway  Administration.  The  Highway  Ad- 
ministration has  made  it  a  national  priority  to  enact  legislation,  in  every 
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state,  to  address  policies  and  procedures  for  rapid  clearance  of  roadways 
following  an  accident.  The  Transportation  Committee  recommends  Sen- 
ate Bill  530  ought  to  pass  with  amendment  and  requests  your  support. 
Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Kenney,  the  bill 
and  the  committee  amendment  uses  the  term  "emergency  response  ve- 
hicle", and  in  statute,  the  term  "emergency  vehicle"  is  actually  defined. 
Just  to  be  clear,  it  is  actually  the  intent  of  the  committee  to  use  the  term 
"emergency  response  vehicle"  as  a  broader  term  so  that  it  might  encom- 
pass other  than  say,  ambulance,  fire  or  police,  which  is  an  emergency 
vehicle,  other  responders  such  as  a  hazardous  cleanup  crew  or  a  tow 
vehicles  that  may  be  appropriately  or  officially  responding  to  the  emer- 
gency. Is  that  correct? 

SENATOR  KENNEY:  That  is  correct  and  I  would  hope  that  the  record 
would  indicate  that  Senator  Below's  comments  be  recorded  and  that  the 
legislative  intent  for  emergency  responder  vehicles  also  include  outside 
the  traditional  emergency  vehicles  that  we  know,  ambulance,  fire  trucks 
and  police  cars. 

SENATOR  BELOW:  Thank  you. 

SENATOR  KENNEY:  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 

Third  Reading  and  Final  Passage 
SB  312-FN,  establishing  a  state  code  of  ethics. 

SB  318,  relative  to  the  applicability  of  driving  while  intoxicated  prohi- 
bitions. 

SB  320-FN,  relative  to  penalties  for  damaging  emergency  vehicles. 

SB  336-L,  relative  to  certain  costs  in  the  development  of  a  high  school 
in  the  town  of  Bedford. 

SB  362,  changing  the  name  of  the  college  for  lifelong  learning  to  Gran- 
ite state  college. 

SB  379,  relative  to  safety  inspection  and  certification  of  certain  equip- 
ment of  vehicles. 

SB  381,  relative  to  the  transfer  of  certain  capital  appropriations  within 
the  department  of  safety. 

SB  400,  relative  to  real  estate  appraisals  conducted  for  mortgage  loan 
applicants. 
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SB  401-FN,  relative  to  funeral  processions  to  the  state  veterans  cem- 
etery using  the  New  Hampshire  turnpike  system. 

SB  409-FN,  revising  the  vocational  school  licensing  statutes. 

SB  424-FN,  relative  to  boating  and  carnival-amusement  regulation  by 
the  department  of  safety. 

SB  432-FN,  establishing  a  division  of  emergency  services,  communica- 
tions, and  management,  a  division  of  fire  standards  and  training  and 
emergency  medical  services  and  a  division  of  fire  safety  in  the  depart- 
ment of  safety. 

SB  439,  relative  to  probationary  drivers'  licenses. 

SB  454-FN,  relative  to  carrying  a  concealed  weapon  without  a  license. 

SB  459,  making  certain  changes  to  the  real  estate  practice  act. 

SB  487,  relative  to  lead  sinkers. 

SB  494,  relative  to  the  prohibition  on  taking  conch  and  winkles  and  rela- 
tive to  licensing  requirements  for  taking  lobsters  and  crabs. 

SB  513,  relative  to  the  death  penalty. 

SB  530,  relative  to  the  duties  of  public  safety  responders  and  the  expe- 
ditious clearance  of  a  roadway. 

SCR  6,  designating  January  as  stalking  awareness  month. 

ANNOUNCEMENTS 
SENATOR  MARTEL  (RULE  #44):  Thank  you,  Mr.  President.  I  just  want 
to  thank  everyone  who  was  involved  in  helping  me  and  the  committee  put 
together  the  hearing  that  we  had  on  Senate  Bill  427  last  Tuesday.  There 
were  over  400  people  that  showed  up  to  testify  on  both  sides  of  the  rede- 
fining marriage  bill.  Without  their  help  it  would  have  been  impossible  to 
pull  this  together.  They  all  did  an  incredible  job  putting  it  together.  So  I 
thank  my  committee,  my  committee  secretary  as  well  as  the  Clerk  and 
all  of  the  other  members  and  staff  people  who  helped  us  out  in  putting  it 
together.  I  appreciate  that  very  much.  Thank  you,  Mr.  President. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  concurs  with  the  Senate  in  its  amendment 
to  the  following  entitled  House  Bill  sent  down  from  the  Senate: 

HB  516-L,  relative  to  the  standard  of  review  for  requests  for  excavat- 
ing and  dredging  permits,  relative  to  an  appropriation  for  the  expansion 
of  the  Port  of  Portsmouth,  and  relative  to  additional  powers  and  duties 
of  the  Pease  development  authority. 

HOUSE  MESSAGE 

The  House  of  Representatives  concurs  with  the  Senate  in  the  passage 
of  the  following  entitled  Bills  sent  down  from  the  Senate: 
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SB  431,  prohibiting  the  waiver  of  worker's  compensation  subrogation 
rights  and  prohibiting  certain  indemnification  provisions  in  construction 
related  contracts. 

SB  458,  relative  to  private  driving  instruction  and  exhibition  facilities. 

REPORT  OF  COMMITTEE  ON  ENROLLED  BILLS 

The  Committee  on  Enrolled  Bills  has  examined  and  found  correctly  En- 
rolled the  following  entitled  House  and/or  Senate  Bill(s): 

HB  516-L,  relative  to  the  standard  of  review  for  requests  for  excavat- 
ing and  dredging  permits,  relative  to  an  appropriation  for  the  expansion 
of  the  Port  of  Portsmouth,  and  relative  to  additional  powers  and  duties 
of  the  Pease  development  authority. 

SB  431,  prohibiting  the  waiver  of  workers'  compensation  subrogation 
rights  and  prohibiting  certain  indemnification  provisions  in  construction- 
related  contracts. 

SB  458,  relative  to  private  driving  instruction  and  exhibition  facilities. 

Senator  D'Allesandro  moved  adoption. 

Adopted. 

INTRODUCTION  OF  SENATE  BILL 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED,  that  in  accordance  with  the  list  in  the  possession  of  the 
Clerk,  Senate  Bill  numbered  534  shall  be  by  this  resolution  read  a  first 
and  second  time  by  the  therein  listed  title,  laid  on  the  table  for  print- 
ing and  referred  to  the  therein  designated  committee. 

Adopted. 

First  and  Second  Reading  and  Referral 
SB  534-FN-A,  relative  to  the  reorganization  of  certain  functions  and 
duties  of  state  agencies.  (Clegg,  Dist  14;  Morse,  Dist  22;  D'Allesandro, 
Dist  20;  Barnes,  Dist  17:  Executive  Departments  and  Administration) 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


March  4,  2004 


The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

Good  morning!  Amy,  you  are  going  to  have  to  pay  me  a  little  overtime 
here.  When  our  children  were  younger  I  used  to  play  a  game  with  them 
as  we  were  driving  along.  I'd  say,  "Becky,  I  bet  I  can  hold  my  breath  all 
the  way  home  from  here  into  Vermont."  She  would  look  at  me  in  four 
year  old  wonder  and  say,  "You  can?"  Of  course,  I'd  only  make  that  claim 
as  we  were  about  to  cross  the  Interstate  89  bridge  over  the  Connecticut 
River,  with  Vermont  about  five  hundred  yards  away.  Is  it  not  true  that 
there  is  something  compelling,  fascinating  and  important-feeling  about 
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boundaries  -  those  lines  that  it  is  both  thrilhng  and  scary  to  cross?  It 
seems  to  be  part  of  human  nature  that  we  need  to  draw  hnes  that  iden- 
tify for  ourselves  and  for  others  who  we  are  and  what  we  value.  At  their 
best,  clear  boundaries  can  make  us  safe,  but  at  their  worst,  they  can 
divide  us  from  one  another  and  cause  us  to  suffocate  to  death  in  our 
closed  boxes.  Over  in  Killington,  I  hear  they  are  wondering  about  the 
cartographic  and  political  boundaries  as  they  currently  are.  In  the  days 
ahead,  you  may  have  to  do  some  wondering  about  that  too,  as  might  your 
friends  in  Montpelier.  But  the  fact  is,  most  everything  you  decide  here  - 
political,  financial,  legal,  moral  -  has  to  do  with  managing  dividing  lines, 
borders  and  boundaries.  Remember  to  draw  careful  lines,  but  do  not 
think  you  have  to  always  draw  within  them.  When  I  was  little,  a  teacher 
at  my  church  taught  me  this  little  ditty  and  I  wonder  if  it  might  not  be 
something  for  you  to  think  about,  as  I  often  do:  "They  drew  a  line  that 
shut  me  out,  heretic,  sinner,  a  thing  to  flout.  But  love  and  I  had  the  whit 
to  win;  we  made  a  line  that  drew  them  in." 

Lord  of  all  that  is,  inscribe  upon  us  and  within  us,  Your  lines  that  will 
identify  us  and  that  will  mark  our  lives  -  and  then  give  us  eyes  to  see 
those  amazing  and  holy  boundary  markers  with  a  wonder  that  causes  us 
to  hold  our  breath.  Amen 

Senator  Flanders  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 

MOTION  TO  VACATE 

Senator  Boyce  moved  to  have  HB  85-FN-L,  relative  to  the  budget  adop- 
tion procedure  in  political  subdivisions  which  have  adopted  official  bal- 
lot voting,  vacated  from  the  Committee  on  Internal  Affairs  to  the  Com- 
mittee on  Public  Affairs. 

Adopted. 

HB  85-FN-L  has  been  vacated  to  Public  Affairs. 

COMMITTEE  REPORTS 

SB  446-FN,  relative  to  a  park  and  ride  multi-modal  facility  in  the  city 
of  Nashua.  Capital  Budget  Committee.  Interim  Study,  Vote  4-1.  Sena- 
tor Morse  for  the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  446 
be  referred  to  interim  study.  This  bill  would  require  the  Department  of 
Transportation  to  cooperate  with  the  city  of  Nashua  in  building  a  park 
and  ride  facility  at  the  corners  of  East  Spit  Brook  Road  and  the  Daniel 
Webster  Highway.  Unfortunately,  the  bill  proposes  to  use  highway  funds 
for  this  project.  The  committee  felt  that  this  was  not  the  best  time  to  pass 
this  piece  of  legislation  because  the  use  of  highway  funds  can  become 
quite  controversial.  So  please  join  with  the  Capital  Budget  Committee 
in  recommending  that  Senate  Bill  446  be  referred  to  interim  study. 
Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  rise  in  support  of  the 
committee  report.  I  think  that  it  is  the  right  report  for  now,  but  I  do  want 
to  talk  about  the  bill  briefly  because  it  is  something  that  is  very  impor- 
tant to  my  community  and  frankly,  to  the  state  at  large.  This  bill  would 
put,  ultimately,  a  train  station  in  the  city  of  Nashua.  The  hope  is  that 
the  rail  would  move  it's  way  up  to  Manchester,  Concord  and  beyond.  So 
you  have  to  start  rails  someplace.  It  happens  to  be  Nashua.  We  are  on 
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the  border.  You  can't  start  it,  with  all  due  respect  to  our  Senators  from 
the  north  and  Berlin,  we've  got  to  start  it  from  the  South  and  move  up 
where  the  population  centers  are.  This  project  has  been  on  the  books  for 
a  long  time.  It  is  very  high  on  the  ten  year  highway  plan.  It  is  a  project 
that  our  Congressman  and  Senators  have  managed  to  get  us  a  lot  of 
federal  matching  dollars  for.  But  it  has  been  stalled.  That  is  why  I  filed 
the  bill.  It  has  been  stalled  for  two  reasons.  One  of  the  reasons  is  that 
in  order  to  have  this  project  move  forward,  some  land  has  to  be  taken. 
So  there  is  a  statutory  commission  that  has  to  go  ahead  and  approve  the 
taking  of  that  land  in  the  city  of  Nashua.  I  attended  a  hearing,  along 
with  Senator  O'Hearn  and  most  of  the  state  Representatives  from  the 
area,  that  occurred  in  June  of  2003.  At  that  time  it  had  appeared  to  me 
that  the  commission  was  exceedingly  bias  against  the  project  and  maybe 
because  they  were  appointed  by  a  counselor  whose  oppose  to  rail  gen- 
erally. That  hearing  was  in  June  2003.  Since  that  time  the  New  England 
Patriots  have  played  their  pre-season,  their  full-season,  the  playoffs,  won 
the  playoffs,  went  to  the  Super  Bowl  and  won  and  now  we  are  into  the 
baseball  season,  which  I  think  also  has  an  applause  as  the  Red  Sox  are 
moving  forward.  Still  we  have  no  report.  As  we  know,  the  way  that  you 
kill  a  project  one  way  is  to  kill  a  project  by  having  an  adverse  report 
come  out.  The  other  way  is  to  never  issue  a  report  at  all.  So  the  intent 
of  this  legislation  was  to  indicate  the  support  of  the  legislature  for  the 
project  and  to  effectively  go  around  that  commission  and  appoint  a  new 
commission.  That  is  what  I  wanted  to  do  in  the  legislation.  That  is  one 
of  the  reasons  why  the  project  is  being  held  up.  The  other  one  is  what 
Senator  Morse  referred  to.  It  uses  highway  funds  and  the  use  of  high- 
way funds  for  projects  such  as  rails  are  in  the  Supreme  Court  right  now. 
My  hope  is  that  the  Supreme  Court  rules  in  a  way  which  allows  us  to 
use  highway  funds  for  this  project.  If  that  happens,  I  would  hope  that 
this  study  would  come  out  favorably  and  we  could  move  forward  with 
the  project.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  sup- 
port of  the  committee  decision.  I  just  want  to  put  some  things  in  perspec- 
tive with  regard  to  this  situation.  The  idea  of  reintroducing  rail  trans- 
portation between  Boston,  Nashua,  Manchester  and  Concord  is  not  a 
new  one.  At  one  time  of  course,  we  had  that  transportation.  As  a  college 
student  I  used  that  transportation  to  come  from  Boston  to  Manchester 
because  I  was  dating  my  wife  who  lived  in  Manchester,  so  it  was  in  place. 
In  the  1980s  we  had  a  demonstration  project  that  was  funded  through 
a  special  fund,  and  allocation  by  the  President.  That  project  didn't  get 
the  kind  of  attention  that  it  should  have.  The  vehicles  were  not  well 
maintained.  The  entire  situation  didn't  prove  positive.  By  the  same  to- 
ken, one-third  of  the  people  living  in  the  southern  tier  drive  to  Boston 
or  south  to  go  to  work  everyday.  Highways  are  getting  cluttered.  Indeed, 
if  we  can  come  up  with  another  modality  that  enhances  their  ability  to 
arrive  at  their  destination  safely  and  does  something  to  avoid  what  is 
happening  to  our  environment,  I  think  it  is  a  very  good  thing  for  us  to 
do.  With  that  significant  number  of  people  having  an  opportunity  to  use 
this,  I  think  that  it  is  something  that  we  ought  to  think  about.  Former 
mayors  of  Nashua  have  proposed  this.  There  has  been  a  proposal  of  link- 
age with  the  MBTA  in  terms  of  the  extending  the  lines  that  now  exist. 
A  study  would  be  able  to  give  us  a  much  better  data  bank  in  terms  of 
the  kinds  of  people  who  would  be  using  this,  what  we  would  need  in 
terms  of  doing  it,  and  I  think  that  it  would  provide  something  of  tremen- 
dous value  to  the  state.  When  I  was  a  member  of  the  Executive  Council 
we  had  a  problem  with  the  Lincoln  Paper  Mill.  At  that  time,  the  state 
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did  something  very,  very  unusual.  We  purchased  the  Concord  to  Lincoln 
Railroad  line  because  it  was  in  the  best  interest  of  the  people  of  the  state 
of  New  Hampshire  in  terms  of  keeping  a  factory  economically  viable.  So 
we  have  done  things  like  this  in  the  past  when  they  made  sense,  when 
they  made  sense  economically.  I  think  that  this  study  adds  to  that  and 
the  results  of  this  study  should  give  us  the  kind  of  information  we  need 
to  move  forward.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  426,  allowing  municipalities  to  adopt  a  property  tax  exemption  for 
certain  public  utility  property.  Energy  and  Economic  Development 
Committee.  Inexpedient  to  Legislate,  Vote  3-0.  Senator  Odell  for  the 
committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  426 
be  voted  inexpedient  to  legislate  as  recommended  by  the  Senate  Commit- 
tee on  Energy  and  Economic  Development,  and  as  requested  by  the  prime 
sponsor.  I  ask  the  full  Senate  to  support  the  committee  recommendation 
of  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  As  indicated  by  Senator 
Odell,  I  did  make  the  request  to  have  the  bill  reported  out  inexpedient 
to  legislate.  The  reason  that  I  did  that  was  because  I  went  back  to  the 
communities,  many  of  the  communities  around  the  state,  and  discussed 
the  issue  because  we  usually  pass  situations  where  we  are  giving  a  tax 
exemption  as  a  local  option.  As  you  know,  we  have  had  a  discussion  about 
this  issue  of  tax  exemptions  for  telecommunications.  It  was  the  consen- 
sus of  that  survey  in  discussion  that  there  was  no  need  to  pass  this  be- 
cause no  community  would,  in  fact,  give  this  local  option  any  exercise 
at  the  local  level.  Local  communities  basically  feel  that  the  exemption 
is  unfair  and  their  position  is  that  they  would  like  to  see  the  exemption 
discontinue  as  soon  as  possible  and  that  they  don't  need  a  local  option 
to  consider  that  because  they  would  not  consider  it  favorably  anyway. 
Thank  you  very  much,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

Senator  Foster  rule  #42  on  SB  426. 

SB  433-FN,  requiring  the  public  utilities  commission  to  conduct  a  com- 
prehensive study  of  utility  rates  every  5  years.  Energy  and  Economic 
Development  Committee.  Ought  to  Pass,  Vote  3-0.  Senator  Odell  for  the 
committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  433 
ought  to  pass  as  recommended  by  the  Senate  Committee  on  Energy  and 
Economic  Development.  The  committee  voted  3-0  to  recommend  this  bill 
ought  to  pass  and  to  move  it  along  to  Finance.  I  ask  the  full  Senate  to 
support  this  recommendation.  Thank  you,  Mr.  President. 

Senator  Green  offered  a  floor  amendment. 

Sen.  Green,  Dist.  6 

March  4,  2004 

2004-0682S 

06/10 

Floor  Amendment  to  SB  433-FN 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    requiring  the  public  utilities  commission  to  conduct  and  report 
reviews  and  studies  of  utility  rates  at  regular  intervals. 
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Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Subdivision.  Public  Utilities  Commission;  Utility  Rate  Reviews 
and  Studies.  Amend  RSA  378  by  inserting  after  section  48  the  following 
new  subdivision: 

Utility  Rate  Reviews  and  Studies 

378:49  Required  Utility  Rate  Reviews  and  Studies. 

I.  The  commission  shall  conduct  a  desk  analysis  or  earnings  review 
of  each  public  utility  over  which  the  commission  exercises  rate  regula- 
tion at  least  once  every  year.  The  desk  analysis  shall  include  review  of 
the  utility's  annual  report  or  reports  and  calculation  of  the  achieved  rate 
of  return  for  each  year  of  the  audit  period.  The  final  report  of  the  desk 
analysis  shall  be  made  available  to  the  public. 

II.  The  commission  shall  conduct  a  field  audit  of  the  books  and  records 
of  each  public  utility  over  which  the  commission  exercises  rate  regulation 
and  which  have  annual  jurisdictional  revenues  of  $5,000,000  or  more  at 
least  once  every  4  years.  For  those  public  utilities  over  which  the  commis- 
sion exercises  rate  regulation  and  which  have  annual  jurisdictional  rev- 
enues of  less  than  $5,000,000,  the  commission  shall  conduct  a  field  audit 
at  least  once  every  5  years.  The  field  audit  includes  review  of  the  utility's 
books  and  records  at  the  utility's  place  of  operation  as  well  as  discovery 
on  the  details  of  those  records.  The  final  report  of  a  field  audit  shall  be 
made  available  to  the  public  and  provided  automatically  to  the  office  of 
the  consumer  advocate. 

III.  In  the  event  the  commission  desk  analysis  or  field  audit  indicates 
that  the  public  utility  is  earning  more  than  its  authorized  return  and 
that  rates  should  be  reduced,  and  the  utility  has  not  had  a  rate  case 
within  the  past  5  years,  the  commission  shall  promptly  institute  a  rate 
case  pursuant  to  RSA  378:7.  If  the  public  utility  has  had  a  rate  case  within 
5  years  and  a  commission  desk  analysis  or  field  audit  indicates  over  earn- 
ings, the  commission  shall  in  its  discretion  institute  a  rate  case.  If  the 
commission  exercises  it  discretion,  which  only  exists  for  companies  which 
have  had  rate  cases  within  the  past  5  years,  and  does  not  institute  a  rate 
case,  then  the  commission  shall  by  secretarial  letter  explain  why  it  has 
not  instituted  a  rate  case. 

IV.  If  any  public  utility  seeks  adjustment  of  any  of  its  rates  with- 
out undergoing  a  rate  case  under  RSA  378:7  and  it  has  not  undergone 
a  rate  case  pursuant  to  RSA  378:7  within  the  past  5  years,  the  com- 
mission shall  require  a  rate  case  before  making  any  adjustment  to  rates. 
An  exception  to  this  requirement  shall  be  for  periodic  fuel  adjustment 
proceedings. 

V.  In  the  event  any  public  utility  has  not  undergone  a  rate  case  within 
the  past  5  years  and  any  party  representing  a  significant  number  of  util- 
ity customers  requests  a  rate  case  pursuant  to  RSA  378:7,  the  commission 
shall  commence  a  rate  case. 

VI.  In  the  event  any  public  utility  refuses  to  allow  verification  of 
its  allocations  between  regulated  and  unregulated  activities  by  review 
of  actual  total  revenues  and  expenses  of  regulated  and  unregulated  ac- 
tivities, the  commission  shall  be  authorized  to  make  assumptions  about 
those  allocations,  total  revenues  and  expenses,  for  purposes  of  setting 
rates  which  cannot  be  rebutted  by  the  public  utility  absent  a  full  dis- 
closure of  total  revenue  and  expenses  whether  related  to  regulated  or 
unregulated  activities. 
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VII.  The  commission  shall  include  a  summary  of  its  activities  re- 
garding desk  analyses,  field  audits  and  any  rate  cases  that  are  dock- 
eted as  part  of  an  annual  report  to  be  submitted  to  the  legislature  on 
or  before  June  30  of  each  year. 
2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0682S 

AMENDED  ANALYSIS 
This  bill  requires  the  public  utilities  commission  to  conduct  regular 
reviews  and  studies  of  all  commission-determined  rates  charged  by  pub- 
lic utilities  offering  services  in  this  state.  The  public  utilities  commission 
shall  prepare  an  annual  report  to  the  legislature  on  its  activities  regard- 
ing desk  analyses,  field  audits,  and  rate  cases. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  So  that  there  will  be  no 
misunderstanding  from  the  body,  I  am  offering  a  floor  amendment  to 
Senate  Bill  433.  It  should  be  available  to  be  handed  out.  As  a  result  of 
talking  with  the  chairman  of  the  committee  and  in  hearing  the  testimony 
on  the  bill,  in  which  the  testimony  basically  was  split.  Some  utilities 
were  in  favor  of  this  and  some  were  not.  My  position  at  the  time  of  the 
hearing  was  that  I  would  work  on  developing  an  amendment  to  the  bill 
that  would  be  consistent  with  the  wishes  of  the  office  of  the  actual  PUC 
and  the  Office  of  Advocacy.  With  that  in  mind,  I  have  put  this  amend- 
ment together.  I  submit  it  now  so  that  the  Senate  will  have  a  chance  to 
deal  with  the  amendment  so  that  when  it  goes  to  Finance  we  will  be  able 
to  deal  with  the  amendment.  I  just  wanted  to  make  sure  that  everyone 
understood  the  intent.  Now  the  intent  of  this  legislation  in  this  amend- 
ment is  basically  that  there  is  a  cut  off  as  to  who  would  get  audited  and 
how  they  would  get  audited.  Section  two  if  the  jurisdiction  regarding 
revenues  of  $5,000  or  more  would  be  every  four  years  and  those  utili- 
ties which  the  commissioner  exercises  rate  regulation  and  which  have 
annual  jurisdiction  revenues  of  less  than  $5  million.  The  commission 
shall  conduct  a  field  audit  at  least  every  five  years.  So  the  issue  here  is, 
there  is  a  process  that  the  PUC  has  in  place  which  is  put  into  this  bill 
so  that  it  coincides  with  their  current  operations.  What  we  don't  know 
at  this  point,  and  the  reason  that  I  am  very  happy  that  the  President 
and  the  chairman  of  the  committee  have  agreed  to  send  it  to  Finance  is, 
we  really  have  not  got  a  handle  on  what  this  amendment  would  do  in 
terms  of  a  fiscal  note.  I  would  like  to  have  time  to  do  that.  We  will  work 
on  that  between  now  and  Monday  when  we  will  deal  with  it  in  the  Finance 
Committee.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  to  speak.  Originally 
I  had  a  question  but  I  will  just  say  that  I  will  speak  in  favor  of  the  floor 
amendment  and  mention  that  in  the  committee  we  were  trying  to  work 
towards  this  kind  of  amendment  but  we  ran  out  of  time.  The  under- 
standing, I  think,  coming  out  of  committee  was  that  this  would  either 
happen  on  the  floor  or  in  Finance,  which  is  a  little  unusual,  but  there 
was  a  timing  question.  So  I  think  that  this  should  go  onto  Finance  with 
the  understanding  that  there  may  need  to  be  further  examination  of  the 
policy  which  is  fundamentally  linked  to  the  financial  implications  of  the 
bill.  Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Odell,  being  the 
Chairman  of  the  policy  committee  and  being  on  Finance  with  Senator 
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Below  and  myself,  you  have  no  problem... and  the  three  of  us  also  on 
policy... you  have  no  problem  with  this  going  forward  so  that  the  policy 
can  be  discussed  in  Finance? 

SENATOR  ODELL:  I  accept  that,  yes. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  stand  in  opposition  to 
ought  to  pass  on  this  bill.  I  believe  that  this  requirement  is  already  in 
the  law,  and  that  every  period  of  time,  okay,  these  utilities  are  being 
investigated  to  keep  their  rates  under  that  premise?  If  we  continue  to 
keep  attacking  that  area,  and  I  understand  it  is  very  important  that  we 
have  to  watch  over  all  of  the  utilities  to  be  fair  to  all  of  the  citizens  of 
the  state  of  New  Hampshire.  But  in  essence,  eventually  the  ratepayers 
is  the  one  who  pays  for  the  extra  costs  of  the  investigations  done  by  PUC. 
I  think  that  the  numbers  that  were  quoted  this  morning  were  $400,000 
per  case  or  per  investigation.  Eventually,  as  I  said  before,  turns  and  be- 
comes part  of  the  rates  that  everyone  pays.  So  I  urge  everyone  to  please 
look  at  this  very  carefully  and  I  would  vote  against  it.  I  would  person- 
ally vote  against  ought  to  pass  and  I  hope  that  others  can  consider  the 
same  thing.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

Senator  Green  withdrew  his  floor  amendment. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  I  just  want 
to  make  a  correction  on  the  record  from  when  I  spoke  before.  I  mentioned 
that  it  was  a  $400,000  charge  for  each  review  and  for  each  investigation. 
It  is  not,  if  this  is  a  field  audit.  I  made  that  error  and  I  would  like  to 
correct  the  record  right  now.  This  is  a  field  audit.  Thank  you. 

Senator  Odell  moved  to  recommit. 

Adopted. 

SB  433  is  recommitted. 

SB  505-FN-A-L,  authorizing  CROP  zone  tax  credits  for  taxpayers  within 
the  town  of  Whitefield.  Energy  and  Economic  Development  Committee. 
Ought  to  Pass,  Vote  2-1.  Senator  Gallus  for  the  committee. 

SENATOR  GALLUS:  Thank  you  very  much,  Mr.  President.  I  move  that 
Senate  Bill  505  ought  to  pass  as  recommended  by  the  Senate  Commit- 
tee on  Energy  and  Economic  Development.  This  bill  will  allow  the  town 
of  Whitefield  to  uphold  its  end  of  an  agreement  that  was  struck  between 
it  and  the  Mountain  Grand  View  Hotel  several  years  ago.  The  agreement 
called  upon  the  town  to  cap  the  hotel's  property  taxes  in  exchange  for 
the  hotel  locating  in  the  town  and  bringing  economic  development  to  the 
community  in  the  North  country.  However,  the  agreement  was  made 
before  the  implementation  of  the  statewide  property  tax,  and  basically, 
passage  of  this  bill  will  offset  these  taxes,  the  new  statewide  property 
tax,  by  allowing  a  CROP  zone  tax  credit.  Extending  these  CROP  zone 
credits  will  help  alleviate  the  money  the  town  is  being  stuck  paying  for 
property  taxes  on  the  hotel.  The  committee  recommends  that  this  bill 
ought  to  pass  so  that  it  can  undergo  further  review  in  the  Finance  Com- 
mittee. I  have  an  amendment  also  to  offer,  Mr.  President. 

Senator  Gallus  offered  a  floor  amendment. 

Sen.  Gallus,  Dist.  1 
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Floor  Amendment  to  SB  505-FN-LOCAL 

Amend  RSA  162-N:4,  III  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

III.  The  commissioner  of  resources  and  economic  development  may 
enter  into  agreements  with  taxpayers  located  in  the  town  of  Whitefield 
which  will  result  in  CROP  zone  tax  credits  under  RSA  162-N:7  in  the 
estimated  amount  of  $10,000,000,  provided  that  any  agreement  has  the 
prior  authorization  by: 

(a)  The  legislative  body  of  the  town  of  Whitefield;  or 

(b)  The  governing  body  of  the  town  of  Whitefield  after  conducting 
a  public  hearing. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Gallus,  I  see, 
you  are  moving  the  bill  with  this  amendment  that  the  legislative  body 
of  the  town  needs  to  approve  the  change  in  this  case? 

SENATOR  GALLUS:  That  will  be  the  basic  amendment.  Actually  what 
the  amendment  will  do  if  I  can  explain  that  is,  it  will  allow  the  town  to 
go  forward  with  these  tax  credits.  The  town  and  selectmen  are  basically 
in  favor  of  this  bill.  What  the  amendment  will  do  is  call  on  the  legisla- 
tive body  of  the  town,  to  the  voters  of  the  town,  to  either  vote  in  favor 
of  doing  this,  because  the  rest  of  the  taxpayers  in  the  town  would  have 
to  pick  up  the  difference  in  the  property  taxes  or  the  governing  body  in 
the  town  of  Whitefield  can  pass  it  after  having  a  public  hearing. 

SENATOR  PETERSON:  Thank  you,  Senator  Gallus. 

SENATOR  GATSAS:  Senator  Gallus? 

SENATOR  GALLUS:  Or  Gatsas,  either  one.  I  answer  to  both. 

SENATOR  GATSAS:  Do  you  consider  the  legislative  body,  the  residents 
of  the  town  of  Whitefield? 

SENATOR  GALLUS:  I  sent  this  back  down  to  Legislative  Services  and 
it  is  the  voters  of  the  town. 

SENATOR  GATSAS:  Okay  The  legislative  body  are  the  voters  of  the  town? 

SENATOR  GALLUS:  According  to  Legislative  Services.  Yes.  Town  meeting. 

SENATOR  GATSAS:  So  they  will  understand  that  they  will  have  an  op- 
portunity to  vote,  that  allows  a  property  in  Whitefield  to  not  pay  the  state- 
wide property  tax  and  they  will  absorb  that  tax? 

SENATOR  GALLUS:  Absolutely 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
this  legislation.  I  think  that  every  one  of  us  in  our  district  could  prob- 
ably find  a  business  that  would  like  to... that  says  it's  having  a  financial 
problem,  that  would  like  to  be  exempt  from  the  statewide  property  tax, 
and  be  levied  on  the  local  voters.  I  don't  think  any  of  us,  well  at  least 
this  Senator  doesn't  believe,  that  is  the  proper  thing  to  do.  I  think  that 
we  are  going  to  find  a  stream  of  legislation,  every  one  of  us,  that  we  have 
businesses  that  own  real  estate,  that  are  going  to  be  contacting  us  and 
saying,  "I  would  like  that  $75,000  tax  bill  that  we  are  paying  for  the 
statewide  property  tax,  levied  on  the  community."  So  again,  I  don't  think 
this  is  the  place  or  the  time  that  we  should  start  alleviating  businesses 
from  the  statewide  property  tax  and  shifting  it  onto  the  local  people. 
Thank  you,  Mr.  President. 
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SENATOR  FLANDERS:  Thank  you,  Mr.  President.  With  this  amend- 
ment, I  think  if  somebody  does  call  you  Senator,  and  say  that  "I  would 
like  to  have  my  business  exempt",  just  say  "go  see  the  town"  because 
what  it  says  now  is  it  has  to  be  a  vote  of  the  town  and  that  is  where  it 
should  be.  If  I  was  a  betting  man,  which  I  am  not,  I  would  bet  that  there 
has  already  been  a  warrant  on  the  town  of  Whitefield.  I  don't  think  that 
the  town  would  have  gone  out  and  done  this...  without  a  vote  of  the  town. 
My  bet  would  be,  and  I  can't  prove  it,  is  that  the  town  has  already  voted 
this.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  sup- 
port of  the  amendment.  I  know  that  Senator  Gallus  has  worked  dili- 
gently to  try  and  protect  one  of  his  communities.  I  think  that  is  vitally 
important.  The  economic  viability  of  the  North  country  depends  on  things 
like  this.  They  have  to  be  done.  I  realize  it  creates  a  situation  that  oth- 
ers may  think  that  they  have  to  get  involved.  By  the  same  token,  the 
North  country  needs  our  help  and  we  are  a  state.  All  of  us  are  part  of 
that  state  and  we  have  to  support  one  another.  This  is  a  way  to  give 
Whitefield  a  little  bit  of  economic  juice,  which  they  need  desperately. 
That  is  very,  very  important.  We  are  losing  jobs  all  over  this  state.  Any- 
thing that  happens  that  produces  a  little  economic  substance  and  eco- 
nomic viability,  I  think,  deserves  the  support  of  this  body.  Thank  you, 
Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Gallus,  know- 
ing that  probably  most  of  this  is  already  worked  out,  what  kind  of  money 
are  we  talking  about  here? 

SENATOR  GALLUS:  We  are  talking  about,  I  think  it  amounts  to  $75,000. 

SENATOR  GREEN:  So,  in  other  words,  $75,000  would  be  given  as  an 
exemption  to  this  particular  business  and  the  town  would  pick  it  up  and 
they  would  have  to  vote  to  do  that? 

SENATOR  GALLUS:  I  think  somewhere  along  the  line  the  town  already 
agreed  on  the  original  package  which  included  no  statewide  property  tax, 
prior  to  the  statewide  property  tax.  This  bill  was  instituted  at  the  re- 
quest of  the  selectmen  of  the  town  of  Whitefield,  New  Hampshire.  A  very 
small  town.  This  is  not  Manchester  or  Nashua.  Most  of  those  people  in 
Whitefield  appreciate  and  know  what  is  going  on  in  that  town.  I  would 
like  to  thank  Senator  Green. ..Thank  Senator  D'Allesandro  for  his  com- 
ments on  the  economy  of  the  North  country.  This  is  a  total  different  area 
of  the  state  of  New  Hampshire.  This  is  not  Manchester  or  Nashua.  We 
cut  different  types  of  deals  and  arrangements  here  in  this  body  almost 
every  week.  To  say  that  in  the  North  country  of  New  Hampshire,  to  get 
businesses  to  locate  there  or  developers  in  this  case  to  come  in  and  re- 
develop that  outdated  facility  that  was  basically  vacant  and  at  one  time 
should  have  been  torn  down,  we  are  employing  two  hundred  people  there 
today.  It  is  a  beautiful  spot.  It  is  contributing  to  the  economy  of  that  area 
where  two  hundred  jobs  in  Whitefield,  New  Hampshire  is  unbelievable. 
Nice  facility.  They  are  contributing  to  the  state  coffers  to  a  tune  about 
a  half  million  dollars  worth  of  rooms  and  meals  tax  and  in  other  ways. 
They  have  a  small  culinary  school  going  there  with  a  high  school  in 
Whitefield.  They  have  done  an  awful  lot  of  community  things  for  that 
town.  This  is  a  public/private  partnership  with  the  town  of  Whitefield, 
so  it  is  kind  of  unusual  maybe,  you  don't  see  that  in  Nashua  or  the 
Southern  section  of  the  state,  but  in  the  Northern  section  of  the  state, 
for  me  to  get  you  people  to  come  North,  we  have  to  do  something  very 
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special.  We  have  to  offer  better  skiing,  we  have  to  offer  better  snow 
machining,  we  have  to  offer  bigger  fish  available  in  the  lakes... and  we 
have  all  of  those.  This  is  just  another  key  component,  really,  of  economic 
development  in  the  North  country. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  As  a  basic  concept,  I  do 
not  concur  with  giving  exemptions  to  property  taxes  or  any  other  taxes 
that  are  going  to  be  picked  up  by  the  rest  of  the  population.  I  think  it  is 
a  bad  practice  to  get  into.  I  have  said  before  that  the  constitution  says 
"that  taxes  should  be  proportional."  However,  I  did  sponsor  this  bill, 
which  is  Senate  Bill  426,  which  gave  local  option  to  that  particular  type 
of  exemption.  If  a  local  community  wants  to  do  it  on  their  own,  and  they 
are  willing  to  pick  up  the  costs,  and  the  towns  people  or  the  governing 
body  votes  to  do  that,  they  have  to  know  that  they  are  transferring  that 
subsidy  to  the  rest  of  the  taxpayers. 

SENATOR  GALLUS:  That  is  all  that  we  are  asking. 

SENATOR  GREEN:  I  know.  So  it  is  that  local  option  that  you  are  ask- 
ing this  to  be  done.  I  explored  that  with  many  of  the  communities  who 
are  dealing  with  this  whole  issue  of  exemptions  and  I  would  say  that 
nine  out  of  ten  communities  in  this  town  would  not  give  an  exemption 
if  the  other  taxpayers  had  to  pick  it  up.  But  if  they  decide  to  do  that,  so 
be  it.  I  just  think  that  it  is  a  very  slippery  slope  we  go  down  when  we 
start  exempting  people  from  taxes  that  everybody  else  pays.  When  you 
start  down  that  road,  at  some  point,  you  aren't  going  to  make  everybody 
happy.  So  I  just  caution. 

SENATOR  GALLUS:  But,  basically,  what  we  are  looking  at  here,  too,  is 
that  when  the  deal  was  originally  struck,  the  statewide  property  tax  was 
not  there. 

SENATOR  GREEN:  I  understand. 

SENATOR  GALLUS:  We  were  trying  to  make  these  people  whole  so  that 
this  'goose'  at  the  end  of  the  rainbow  would  eventually  lay  those  golden 
eggs  and  pay  those  taxes,  which  they  will  still  do,  because  this  is  for  a 
limited  period  only.  We  want  them  to  be  healthy  and  be  a  great  taxpayer 
to  the  North  country  and  a  great  employer. 

SENATOR  GREEN:  Thank  you. 

SENATOR  KENNEY:  I  just  wanted  to  rise  in  support  of  Senate  Bill  505. 
Particularly  the  floor  amendment,  which  I  believe  I  requested.  Primarily 
because  when  you  are  a  local  taxpayer  and  your  board  of  selectmen  is 
there  to  make  a  critical  policy  decision,  in  this  case  to  allow  tax  relief  for 
a  particular  business  which  I  think  is  critical  to  Whitefield,  the  local  vot- 
ers should  be  included  in  that  process.  As  you  know,  we  have  this  policy 
in  the  state  called  "current  use."  There  is  a  current  use  penalty  funds  that 
can  be  run  through  the  local  conservation  commission  and  they  can  go  out 
and  they  can  buy  property  and  they  don't  necessarily  have  to  go  through 
the  legislative  body  in  order  to  purchase  that  property,  as  long  as  they 
have  their  selectmen's  approval.  So  in  this  particular  case,  I  was  overly 
concerned  with  the  fact  that  the  local  voting  body  have  some  say  in  the 
matter.  Because  most  communities  in  the  state  of  New  Hampshire  that  I 
have  seen,  when  it  comes  to  giving  someone  a  tax  exemption,  in  the  case 
of  this  business,  they  tend  to  vote  it  down,  because  what  is  good  for  one 
should  be  good  for  all.  But  if  this  community  is  specifically  dependent  upon 
this  business  and  the  jobs  that  it  provides,  that  being  a  state  Senator  who 
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is  not  quite  in  the  North  country  but  almost  there,  that  I  would  support 
it.  I  agree  with  Senator  D'Allesandro  that  we  need  the  economic  juice  and 
we  can't  survive  on  Beetlejuice. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Gallus,  I  am 
looking  at  the  amendment.  What  percentage  of  the  legislative  body  would 
have  to  okay  this,  51  percent  or  60  percent  or  what? 

SENATOR  GALLUS:  I  would  think  51  percent.  Normal  vote. 

SENATOR  BARNES:  It  doesn't  say  that  in  here,  so  I  was  just  wonder- 
ing? What  if  you  just  have  ten  people  show  up? 

SENATOR  GALLUS:  Fifty-one  percent,  as  you  would  at  any  meeting. 

SENATOR  BARNES:  Thank  you. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  have  kind  of  likened 
this  to  the  TIF  program  that  we  will  be  asked  to  vote  on  in  Meredith  this 
coming  town  meeting.  What  that  is,  is  the  tax  increment  financing. 
There  will  be  a  district  that  will  be  proposed  within  Meredith  and  new 
tax  monies  that  are  coming  on  the  rolls,  a  certain  percentage  of  that  will 
be  taken  to  use  for  this  tax  increment  financing  to  upgrade  that  particu- 
lar district.  Now  that  is  taking  money  away  from  the  taxpayer.  However, 
the  taxpayer  will  have  the  opportunity  to  vote  on  that  at  town  meeting. 
All  that  I  have  been  hearing  is  good  results  in  the  town  of  Meredith  for 
that  to  happen.  So  I  think  that  is  just  another  way  of  taking  monies  and 
dedicating  it  to  a  project  for  a  certain  length  of  time,  which  this  happens 
to  be  ten  years  in  Meredith,  and  then  it  will  be  reviewed  again.  I  would 
be  in  favor  of  this  legislation. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  We  all  represent  differ- 
ent areas  of  this  state  and  we  have  all  been  to  the  North  country.  Obvi- 
ously it  has  been  in  distress  for  quite  some  time.  It  just  seems  to  me 
obvious,  very,  very  clear,  that  it  is  in  all  of  our  interests  even  though  we 
don't  represent  the  North  country.  It  is  a  distressed  area,  we  need  to  do 
what  we  can  to  help  this  particular  area.  This  has  been  an  economic 
boom  to  the  area.  Leaving  the  decision  making,  when  it  comes  to  money, 
to  the  local  town.  I  mean,  what  could  be  better?  I  think  it  is  in  our  obvi- 
ous interest  in  the  state  of  New  Hampshire,  to  do  what  we  can  to  help 
this  particular  area.  So  I  would  be  more  than  happy  to  support  this. 
Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Cohen,  is  that 
your  phone  that  I  hear  ringing  that  the  Wentworth  by  the  Sea  may  be 
calling  you? 

SENATOR  COHEN:  They  are  doing  quite  well,  thank  you.  The  state 
stepped  in  where  necessary  and  actually  spent  some  money  there.  We 
are  not  asking  the  state  to  spend  some  money  here.  We  spent  some  money 
to  move  the  road  and  it  is  a  tremendous  boom  for  this  state.  I  certainly 
hope  that  you  have  been  there.  I  will  recommend  the  restaurant  there. 

SENATOR  GATSAS:  Thank  you.  Senator  Cohen.  I  have  been  there  to  eat 
several  times  already,  but  I  think  that  your  phone  is  ringing  because  I 
think  they  are  no  different  than  what  we  are  talking  about  in  Whitefield. 
They  may  want  to  get  some  relief  on  the  statewide  property  tax.  Wouldn't 
you  agree? 

SENATOR  COHEN:  Well,  not  only  the  entire  seacoast  area  could  use 
some  relief  on  the  statewide  property  tax. 
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SENATOR  GATSAS:  Thank  you. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  GALLUS:  Thank  you. 

SB  397,  requiring  the  department  of  environmental  services  to  adopt 
certain  rules  and  to  opt  out  of  the  reformulated  gasoline  program.  En- 
vironment Committee.  Ought  to  Pass,  Vote  3-0.  Senator  Prescott  for  the 
committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  397  ought  to  pass  as  recommended  by  the  Environment  Committee. 
Several  years  ago,  the  state  volunteered  to  join  a  program  administered 
under  the  Clean  Air  Act,  known  as  the  reformulated  Gas  program.  By 
joining  this  program  our  state  agreed  to  use  MTBE  in  our  gasoline,  which 
was  intended  to  reduce  and  does  reduce  tailpipe  emissions  and  other 
pollutants  caused  by  untreated  gasoline.  However,  all  of  us  are  aware 
of  the  tremendous  negative  impact  MTBE  has  had  on  our  environment. 
Multiple  studies  have  shown  detection  of  alarming  amounts  of  MTBE  in 
our  drinking  water,  in  spite  of  the  fact  that  we  have  some  of  the  most 
sophisticated  leak  protection  devices,  protecting  those  tanks  in  the  coun- 
try. The  most  sophisticated.  The  Environmental  Committee  believes  this 
bill  will  help  reverse  this  trend.  The  bill  will  allow  the  state  to  use  other 
means  of  abiding  by  the  Clean  Air  Act  in  exchange  for  opting  out  of  this 
reformulated  gas  program.  Therefore,  we  voted  that  this  bill  ought  to  pass, 
and  I  hope  the  full  Senate  will  do  likewise.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  467,  establishing  an  exemption  from  the  public  sewer  connection  re- 
quirements for  2  projects  in  the  town  of  Derry.  Environment  Committee. 
Inexpedient  to  Legislate,  Vote  3-0.  Senator  Barnes  for  the  committee. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  There  is  an  amendment 
for  this  bill  that  we  have,  so  I  would  like  the  parliamentary  procedure. 
Should  we  vote  on  this  ought  to  pass,  is  that  correct,  before  we  get  the 
amendment  in  there? 

SENATOR  EATON  (In  the  Chair):  You  would  have  to  vote  the  inexpe- 
dient to  legislate  down  and  a  new  motion  would  come  forward  of  ought 
to  pass,  and  then  we  would  have  the  amendment. 

SENATOR  BARNES:  I  would  request  that  we  vote  this  down.  This  would 
allow  the  Senator  Sapareto  to  bring  his  amendment  forward. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  just  wanted  to  com- 
ment for  the  committee,  that  Senator  Sapareto  tried  very  hard  to  get  the 
amendment  to  the  committee  before  we  voted,  and  it  didn't  happen.  We 
missed  it  by  about  five  minutes.  So  I  just  wanted  to  explain  that  the 
committee  had  an  inexpedient  to  legislate  vote  because  of  that,  but  now 
with  the  amendment  coming  forward,  I  am  sure  that  we  will  have  fur- 
ther debate. 

IVIotion  failed. 
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Senator  Barnes  moved  ought  to  pass. 
Senator  Sapareto  offered  a  floor  amendment. 

Sen.  Sapareto,  Dist  19 

February  19,  2004 

2004-0562S 

06/04 

Floor  Amendment  to  SB  467 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Exemption  From  Public  Sewer  Requirement. 

I.  Notwithstanding  RSA  147:8,  the  town  of  Derry  may  grant  waiv- 
ers to  the  requirement  of  connection  to  the  public  sewer  for  properties 
with  adequate  alternative  sewage  disposal  systems  which  comply  with 
applicable  state  and  local  regulations  and  which  lie  within  125  feet  of 
the  following: 

(a)  The  new  sewer  running  from  Route  102  to  the  site  of  the 
Barkland  Acres  school. 

(b)  The  new  sewer  running  from  Sunnyside  Lane,  Map  117  -  Lot 
0539  to  the  South  Range  school  and  along  Bradford  Street  to  Silver  Street. 

n.  When  an  alternative  sewage  disposal  system  ceases  to  comply 
with  state  or  local  regulations  as  determined  by  local  municipal  health 
officials  or  the  department  of  environmental  services,  the  waiver  shall 
terminate  and  the  property  shall  connect  to  the  public  sewer. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0562S 

AMENDED  ANALYSIS 
This  bill  exempts  properties  within  125  feet  of  2  new  sewer  lines  in  the 
town  of  Derry  from  the  public  sewer  requirements  as  long  as  they  com- 
ply with  state  and  local  regulations. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  I  will  speak  to  that  amendment.  The  change  that  this  has 
is  that  with  the  sewer  connections  that  are  put  in,  when  those  systems 
failed,  the  systems  that  exist  right  now,  when  they  fail,  they  must  tie 
in.  Again,  there  is  no  opposition  to  this  bill.  The  Department  of  Environ- 
mental Services  has  done  this  in  conjunction  with  the  town  and  I  ask 
your  support  in  passing  this  amendment.  Thank  you. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  506,  relative  to  site  plan  review  by  planning  boards  in  mining  and 
reclamation  projects.  Environment  Committee.  Inexpedient  to  Legislate, 
Vote  3-0.  Senator  Johnson  for  the  committee. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  506  be  voted  inexpedient  to  legislate  as  recommended  by  the  Sen- 
ate Committee  on  the  Environment.  The  committee  felt,  after  review- 
ing the  testimony  in  the  hearing,  that  this  bill  might  be  construed  as  a 
way  of  circumventing  state  law  already  on  the  books.  State  law  clearly 
states  that  it  shall  have  sole  authority  to  issue  permits  for  removal  of 
geological  materials  from  underground  with  the  exception  of  earth  and 
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soil.  Chapter  12-E  reads  as  follows,  "The  state  shall  have  the  power  to 
regulate  the  extraction  of  minerals,  including  the  removal  of  dimension 
stone.  The  municipality  shall  have  the  power  to  regulate  the  removal  of 
earth  to  be  used  as  construction  aggregate."  Therefore,  the  committee 
voted  that  this  bill  should  be  inexpedient  to  legislate,  and  I  ask  the  full 
Senate  to  act  upon  that  recommendation.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  447,  relative  to  corporate  names.  Executive  Departments  and  Ad- 
ministration Committee.  Inexpedient  to  Legislate,  Vote  2-1.  Senator 
Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  inexpedient 
to  legislate  on  Senate  Bill  447,  which  would  modify  the  standard  for 
determining  when  the  name  of  a  business  is  impermissibly  similar  to 
that  of  another  existing  business.  The  company  found  the  standard  in 
Senate  Bill  447  did  not  provide  enough  protections  for  New  Hampshire's 
business  owners.  In  addition,  there  is  a  bill  coming  over  from  the  House, 
House  Bill  348,  which  includes  a  standard  which  may  be  more  to  the 
liking  of  the  Secretary  of  State's  office  and  provides  a  similar  yet  more 
protective  standard  then  the  one  in  Senate  Bill  447.  The  committee  rec- 
ommends inexpedient  to  legislate  on  this  bill  and  appreciates  your  sup- 
port. Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

HB  65,  relative  to  educational  assistance  for  national  guard  members. 
Executive  Departments  and  Administration  Committee.  Ought  to  pass 
with  amendment.  Vote  5-0.  Senator  Kenney  for  the  committee. 

Senate  Executive  Departments  and  Administration 

February  19,  2004 

2004-0546S 

09/04 

Amendment  to  HB  65 
Amend  the  bill  by  replacing  section  2  with  the  following: 

2  Repeal  of  Prospective  Repeal  Date  of  National  Guard  Education  As- 
sistance Act.  1996,  237:7:1  as  amended  by  1998,  65:2  and  1999,  211:1, 
relative  to  the  repeal  date  of  RSA  110-B:63-a-100-B:63-f,  is  repealed. 

3  Effective  Date.  This  act  shall  take  effect  June  30,  2004. 

2004-0546S 

AMENDED  ANALYSIS 

This  bill  eliminates  the  consideration  of  Montgomery  GI  Bill  benefits 
in  the  formula  for  the  tuition  waiver  for  national  guard  members. 

The  bill  also  continues  the  New  Hampshire  National  Guard  Educational 
Assistance  Act,  which  is  currently  scheduled  for  repeal  on  July  1,  2004. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  65,  which  eliminates  TAPE  CHANGE 
Montgomery  GI  Bill  benefits  in  the  formula  for  the  tuition  waiver  for 
National  Guard  Members.  Removing  the  Montgomery  GI  Bill,  which  is 
intended  to  provide  supplemental  financial  assistance  which  could  be 
used  for  books,  housing  or  food,  not  for  tuition  assistance  from  the  for- 
mula, will  allow  more  Guard  members  to  participate  in  the  Education 
Assistance  Program.  The  committee  also  amended  the  bill  to  allow  the 
Education  Assistance  Program  to  continue  indefinitely.  There  is  cur- 
rently a  sunset  provision  which  would  terminate  the  program  at  the  end 
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of  this  fiscal  year.  House  Bill  65  is  supported  by  the  University  Sys- 
tem as  well  as  the  New  Hampshire  National  Guard.  The  committee 
unanimously  recommends  ought  to  pass  with  amendment.  Thank  you, 
Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Just  a  comment  that 
this  is  a  very  important  tool  to  the  National  Guard  in  their  recruiting 
efforts  to  keep  up  the  strength. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  just  wanted  to 
add  to  the  record  that  in  committee  discussion  on  this  bill,  we  all  agreed 
that  this  is  something  that  we  certainly  need  to  do  as  Senator  Barnes 
said,  it  is  very  important  to  the  Guard  at  a  very  critical  moment  for 
them.  But  there  also  was  quite  a  bit  of  discussion  about  the  fact  that 
there  is  a  cost  to  the  university  system  from  this  bill.  They  supported 
it,  as  was  mentioned  in  the  committee  report,  but  at  the  same  time,  the 
National  Guard  recognized  that  cost  to  the  university  system.  The  com- 
mittee was  in  agreement  that  should  be  taken  into  account  and  further 
deliberations  on  the  university  system  budget.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  am  very  happy  to 
support  this  bill  as  I  did  in  the  Executive  Departments  and  Administra- 
tion Committee.  I  also  would  like  to  rise  to  second  the  remarks  of  Sena- 
tor Estabrook  in  regard  to  the  university  system's  commitment  to  these 
types  of  programs  and  the  discussion  which  took  place  in  committee  that 
we  should,  I  think,  reflect  an  understanding  of  the  fact  that  this  is  a  cost, 
and  perhaps  a  significant  cost,  to  the  university  system  when  we  con- 
sider their  budget  in  the  next  biennium.  The  university  system  has 
stepped  up  to  the  plate  on  a  matter  that  we  feel  is  important  as  a  mat- 
ter of  state  policy  and  I  believe  that  we  should  take  that  into  consid- 
eration when  we  look  at  maintaining  an  appropriate  budget  for  the 
university  system  to  allow  them  to  continue  to  provide  the  excellent 
educational  services  and  the  higher  education  opportunities  they  do  in 
the  state  of  New  Hampshire.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  applaud  the  univer- 
sity with  what  is  going  on,  what  they  have  done.  I  am  going  to  applaud 
the  committee  for  coming  out  with  the  5-0  report  and  I  am  sure  that  the 
rest  of  this  room  is  going  to  vote  positively,  well  I  assume  that  they  will. 
But  I  just  want  everybody  to  remember,  and  I  made  this  statement  at 
committee,  freedom  is  not  free.  When  we  start  talking  dollars  and  cents 
on  this  stuff,  I  get  a  little  upset  about  it.  I  know  it  is  important,  but  for 
those  guys  and  gals  over  there,  fighting  for  our  freedom,  there  is  a  cost 
to  it.  Not  only  in  life,  but  sometimes  in  money.  Just  to  make  it  perfectly 
clear.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  thank  Senator 
Barnes  for  those  comments  as  well.  It  is  one  of  the  reasons  why  the 
committee  voted  to  make  this  change  effective  right  away,  I  believe,  in 
the  bill,  as  opposed  to  waiting  until  the  next  biennium.  Understanding 
that  there  will  be  a  cost  to  the  university,  but  there  is  a  benefit  to  the 
people  who  stand  in  our  stead  and  do  so  even  today  in  dangerous  regions 
of  the  world.  So  we  wanted  to  see  this  bill  go  into  effect  immediately  and 
have  the  benefit  available  and  discuss  financial  impact  as  we  go.  Thank 
you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  465,  relative  to  the  rulemaking  authority  of  the  department  of  health 
and  human  services  and  relative  to  licensing  rules  for  health  facilities. 
Executive  Departments  and  Administration  Committee.  Ought  to  Pass, 
Vote  3-0.  Senator  Estabrook  for  the  committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  ought  to 
pass  on  House  Bill  465  which  clarifies  the  rulemaking  authority  of  the 
Department  of  Health  and  Human  Services  for  health  care  facilities.  The 
various  health  care  facilities  were  originally  regulated  by  omnibus  rules 
that  did  not  apply  to  any  specific  health  care  setting.  House  Bill  465  will 
allow  stakeholders  to  develop  the  most  appropriate  rules  for  a  particu- 
lar setting.  JLCAR  originally  recommended  these  changes  and  they  are 
supported  by  the  department  as  well  as  the  industry.  The  committee 
unanimously  recommends  ought  to  pass  on  House  Bill  465.  Thank  you, 
Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  529,  making  a  technical  correction  to  the  eminent  domain  procedure 
act.  Finance  Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Sena- 
tor Gatsas  for  the  committee. 

Senate  Finance 
February  18,  2004 
2004-0508S 
09/01 

Amendment  to  SB  529 
Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  move  Senate  Bill  529 
ought  to  pass  with  amendment.  This  bill  makes  a  technical  change  to 
the  eminent  domain  laws.  It  changes  the  date  of  election  to  occur  no  later 
than  30  days  from  the  return  date  rather  than  the  date  of  taking.  This 
change  will  alleviate  confusion  with  the  interpretation  of  the  law.  The 
amendment  changes  the  date  the  bill  to  be  effective  upon  passage.  Please 
join  the  Finance  Committee  by  voting  this  bill  ought  to  pass  as  amended. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  326-FN,  relative  to  contributions  by  political  subdivision  employers 
for  certain  employee  service,  and  repealing  certain  retirement  system 
provisions  permitting  additional  contributions  by  members.  Insurance 
Committee.  Ought  to  pass  with  amendment.  Vote  3-1.  Senator  Flanders 
for  the  committee. 

SPECIAL  ORDER 

Senator  D'Allesandro  moved  to  make  SB  326-FN  made  a  special  order 
at  the  end  of  the  calendar. 

Adopted. 
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SB  326  is  made  a  Special  Order. 

SB  367,  relative  to  the  New  Hampshire  Insurance  Guaranty  Association 
Act.  Insurance  Committee.  Ought  to  pass  with  amendment,  Vote  2-0. 
Senator  Flanders  for  the  committee. 

Insurance 
March  3,  2004 
2004-0642S 
01/10 

Amendment  to  SB  367 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  New  Hampshire  Insurance  Guaranty  Associa- 
tion Act  of  2004. 

Amend  the  title  of  chapter  404-H  and  RSA  404-H:l  as  inserted  by  sec- 
tion 1  of  the  bill  by  replacing  them  with  the  following: 

NEW  HAMPSHIRE  INSURANCE  GUARANTY  ASSOCIATION 

ACT  OF  2004 
404-H:  1  Title.  This  chapter  shall  be  known  and  may  be  cited  as  the 
New  Hampshire  Insurance  Guaranty  Association  Act  of  2004. 

Amend  the  introductory  paragraph  of  RSA  404-H:3  as  inserted  by  sec- 
tion 1  of  the  bill  by  replacing  it  with  the  following: 

404-H:3  Scope.  This  chapter  shall  apply  to  insurers  with  orders  of  liq- 
uidation with  findings  of  insolvency  that  are  first  entered  after  the  ef- 
fective date  of  this  chapter  and  shall  apply  to  all  kinds  of  direct  insur- 
ance, but  shall  not  be  applicable  to  the  following: 

Amend  RSA  404-H:5,  VI  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

VI.  "Claimant"  means  any  insured  making  a  claim  or  any  person 
instituting  a  liability  claim,  including  a  workers'  compensation  claim, 
provided  that  no  person  who  is  an  affiliate  of  the  insolvent  insurer  at 
the  time  the  policy  was  issued  or  at  the  time  of  the  insured  event  may 
be  a  claimant. 

Amend  RSA  404-H:8,  1(d)  through  (g)  as  inserted  by  section  1  of  the  bill 
by  replacing  them  with  the  following: 

(d)  Notwithstanding  any  other  provisions  of  this  chapter,  except  in 
the  case  of  a  claim  for  benefits  under  workers'  compensation  coverage, 
a  covered  claim  shall  not  include  a  claim  filed  with  the  association  af- 
ter the  earlier  of: 

(1)  18  months  after  the  date  of  the  order  of  liquidation;  or 

(2)  The  final  date  set  by  the  court  for  the  filing  of  claims  against 
the  liquidator  or  receiver  of  an  insolvent  insurer  and  shall  not  include 
any  claim  filed  with  the  association  or  a  liquidator  for  protection  afforded 
under  the  insured's  policy  for  incurred-but-not-reported  losses. 

(e)  Notwithstanding  any  other  provisions  of  this  chapter,  except  in 
the  case  of  a  claim  for  benefits  under  workers'  compensation  coverage,  any 
obligation  of  the  association  to  or  on  behalf  of  an  insured,  its  affiliates,  and 
additional  insureds  on  covered  claims  shall  cease  when  $10,000,000  shall 
have  been  paid  in  the  aggregate  by  the  association  to  or  on  behalf  of  that 
insured,  its  affiliates,  and  additional  insureds  on  covered  claims  arising 
under  the  policy  or  policies  of  any  one  insolvent  insurer. 

(f)  If  the  association  determines  that  there  may  be  more  than  one 
claimant  having  a  covered  claim  against  the  association  under  the  policy 
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or  policies  of  any  one  insolvent  insurer,  the  association  may  establish  a 
plan  to  allocate  amounts  payable  by  the  association  in  such  manner  as 
the  association  in  its  discretion  deems  equitable. 

(g)  Be  deemed  the  insurer  only  to  the  extent  of  the  association's 
obligation  on  the  covered  claims  and  to  such  extent,  subject  to  the  limi- 
tations provided  in  this  chapter,  shall  have  all  rights,  duties,  and  obli- 
gations of  the  insolvent  insurer  as  if  the  insurer  had  not  become  insol- 
vent, including  but  not  limited  to  the  right  to  pursue  and  retain  salvage 
and  subrogation  recoverables  on  paid  covered  claims  obligations.  The 
association  shall  not  be  deemed  the  insolvent  insurer  for  any  purpose 
relating  to  the  issue  of  whether  the  association  is  amenable  to  the  per- 
sonal jurisdiction  of  the  courts  of  any  jurisdiction. 

Amend  RSA  404-H:8,  Km)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

(m)  Notwithstanding  any  of  the  powers  of  the  commissioner  as  liq- 
uidator as  provided  for  in  RSA  402-C,  the  association  shall  have  the  final 
authority  with  respect  to  the  processing  and  settlement  of  covered  claims 
for  which  it  becomes  responsible  pursuant  to  this  chapter,  including  au- 
thority for  the  use  of  records  of  the  insolvent  insurer  directly  related  to 
covered  claims.  At  the  conclusion  of  the  association's  responsibility  with 
respect  to  any  insolvent  insurer,  any  original  records  of  said  insolvent 
insurer  then  in  the  possession  of  the  association  shall  be  turned  over  to 
the  liquidator  for  ultimate  disposal  in  accordance  with  RSA  402-C.  The 
association  shall  cooperate  with  any  agent  to  the  extent  possible  in  iden- 
tifying policyholders  of  the  agent  and  the  insolvent  insurer. 

Amend  RSA  404-H:8,  IV  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

IV.  In  the  event  of  an  insolvency  resulting  in  covered  claims  payable 
by  the  association  in  excess  of  its  capacity  to  pay  from  assessments  col- 
lected under  RSA  404-H:8,  1(h),  and  for  which  the  association  is  unable 
to  borrow  funds  pursuant  to  RSA  404-H:8,  Il(b),  the  state  may  award  a 
guarantee  as  follows: 

(a)  Upon  recommendation  of  the  commissioner,  the  governor  and 
council  may  award  a  state  guarantee  of  the  principal  of,  interest  on,  and 
reasonable  collection  expenses  related  to,  loans  made  to  the  association 
for  the  purpose  of  paying  claims  under  RSA404-H:8,  I.  Such  state  guar- 
antee, when  combined  with  all  other  currently  outstanding  guarantees  in 
effect  shall  not  at  any  time  exceed  the  limit  established  in  RSA  162-A:22. 
The  full  faith  and  credit  of  the  state  shall  be  pledged  for  any  such  guar- 
antee, but  the  total  outstanding  amount  of  principal  guaranteed  by  the 
state  under  this  section  shall  not  exceed,  in  the  aggregate  at  any  time, 
$25,000,000,  nor  shall  the  guarantee  cause  the  contingent  credit  limit  of 
RSA  162-A:22  to  be  exceeded.  The  commissioner,  in  consultation  with 
the  authority,  shall  establish  appropriate  guidelines  to  insure  that  the 
guarantee  is  used  to  facilitate  the  prompt  payment  of  claims  under  RSA 
404-H:8,  I  for  which  the  association  is  unable  to  reasonably  finance 
through  the  borrowing  authority  established  under  RSA  404-H:8,  11(b). 

(b)  The  state's  guarantee  of  a  loan  made  to  the  association  under 
this  section  shall  be  evidenced  by  a  guarantee  agreement  entered  into 
by  the  state,  the  lender,  and  the  association.  Such  guarantee  agreement 
shall  contain  such  terms  and  conditions  as  the  commissioner,  in  consul- 
tation with  the  authority,  and  the  governor  and  council  may  impose, 
including,  without  limitation,  restrictions  on  the  use  of  loan  proceeds, 
provisions  for  the  state  to  demand  acceleration  of  the  payment  of  the 
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loan  in  the  event  of  a  default  by  the  borrower,  provisions  for  payment  to 
the  authority  of  guarantee  fees  and  reimbursement  costs  and  expenses, 
provisions  for  reimbursement  of  the  state  if  the  state  is  required  to  honor 
the  guarantee,  appropriate  financial  covenants,  and  provisions  for  the 
establishment  and  maintenance  of  reserves.  The  guarantee  agreement 
shall  specifically  require  that  the  proceeds  of  a  guaranteed  loan  shall  only 
be  used  for  payment  of  claims  under  RSA  404-H:8.  In  addition,  as  a  con- 
dition of  awarding  any  guarantee,  the  state  shall  be  subrogated  to  all  of 
the  rights  and  security  of  the  lender  to  the  extent  it  honors  the  guaran- 
tee. Any  guarantee  agreement  authorized  in  accordance  with  the  section 
shall  be  executed  on  behalf  of  the  state  by  the  commissioner  and  the  chair- 
person, vice  chairperson,  or  executive  director  of  the  authority,  and  the 
state  treasurer.  The  governor,  with  the  advice  and  consent  of  the  council, 
is  authorized  to  draw  a  warrant  for  such  sum  as  may  be  necessary  out  of 
money  in  the  state  treasury  not  otherwise  appropriated,  for  the  purpose 
of  honoring  any  guarantee  awarded  under  this  section. 

(c)  The  authority  shall  have  no  financial  obligation  for  the  guar- 
antees issued  under  this  section,  said  guarantees  being  the  obligation 
of  the  state  as  set  forth  in  this  section. 

Amend  RSA  404-H:9,  IV(e)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

(e)  Provide  that  notice  of  claims  to  the  receiver  or  liquidator  of  the 
insolvent  insurer  shall  be  deemed  notice  to  and  filing  with  the  associa- 
tion or  its  agent  and  a  list  of  such  claims  shall  be  periodically  submit- 
ted to  the  association  or  similar  organization  in  another  state  by  the 
receiver  or  liquidator. 

Amend  RSA  404-H:16  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

404-H:16  Recognition  of  Assessments  in  Rates.  The  rates  and  premi- 
ums charged  for  insurance  policies  to  which  this  chapter  applies  shall 
include  amounts  sufficient  to  recoup  a  sum  equal  to  the  amounts  paid 
to  the  association  by  the  member  insurer  less  any  amounts  returned  to 
the  member  insurer  by  the  association.  Such  rates  shall  not  be  deemed 
excessive  because  they  contain  an  amount  reasonably  calculated  to  re- 
coup assessments  paid  by  the  member  insurer. 

Amend  RSA  404-H:18  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

404-H:18  Stay  of  Proceedings.  All  proceedings  in  which  the  insolvent 
insurer  is  a  party  or  is  obligated  to  defend  a  party  in  any  court  in  this  state 
shall,  subject  to  waiver  by  the  association  in  specific  cases,  be  stayed  for 
6  months  and  such  additional  time  thereafter  as  may  be  determined  by 
the  court  from  the  date  the  insolvency  is  determined  or  an  ancillary  pro- 
ceeding is  instituted  in  this  state,  whichever  is  later. 

Amend  RSA  404-B:5,  IV  as  inserted  by  section  2  of  the  bill  by  replacing 
it  with  the  following: 

IV.  "Covered  claim"  means  a  net  unpaid  claim,  in  excess  of  $50  (af- 
ter application  of  all  deductions  or  commissions  as  provided  for  by  any 
contract  of  insurance)  including  one  for  unearned  premiums,  which 
arises  out  of  and  is  within  coverage  and  not  in  excess  of  the  applicable 
limits  of  an  insurance  policy  to  which  this  chapter  applies  issued  by  an 
insurer,  if  such  insurer  after  the  effective  date  of  this  chapter  is  declared 
insolvent  by  the  superior  court,  and  (a)  the  claimant  or  insured  is  a  resi- 
dent of  this  state  at  the  time  of  the  insured  event;  or  (b)  the  property 
from  which  the  claim  arises  is  permanently  located  in  this  state.  Claims 
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may  not  be  cumulated  by  assignment  to  avoid  the  application  of  the  $50 
deductible  provision.  "Covered  claim"  shall  not  include  any  amount  due 
any  reinsurer,  insurer,  insurance  pool,  or  underwriting  association,  as 
subrogation  recoveries  or  otherwise.  Any  such  claim  asserted  against  an 
insured  or  an  insurer  which  has  become  insolvent  shall  have  as  its  ex- 
clusive remedy  a  direct  claim  against  the  assets  of  the  insolvent  insurer 
filed  with  the  liquidator  as  provided  for  in  RSA  402-C  in  a  maximum 
amount  not  to  exceed  the  policy  limits  of  the  insured.  For  an  order  of 
liquidation  with  a  finding  of  insolvency  issued  on  or  after  Au- 
gust 23,  2003,  "covered  claim"  shall  also  not  include  an  unpaid  claim 
of  an  insured  or  third  party  liability  claimant  whose  net  worth  as  of  De- 
cember 31  of  the  year  [next]  preceding  the  date  the  insurer  becomes  an 
insolvent  insurer  exceeds  $25,000,000;  provided,  that  an  insured's  or  third 
party  liability  claimant's  net  worth  on  such  date  shall  be  deemed  to  in- 
clude the  aggregate  net  worth  of  the  insured  or  third  party  liability  claim- 
ant and  all  of  its  affiliates  as  calculated  on  a  consolidated  basis. 

Amend  the  bill  by  deleting  section  3  and  renumbering  the  original  sec- 
tion 4  to  read  as  3. 

2004-0642S 

AMENDED  ANALYSIS 
This  bill  establishes  the  New  Hampshire  Insurance  Guaranty  Associa- 
tion Act  of  2004. 
This  bill  is  a  request  of  the  insurance  department. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  This  bill  came  through 
insurance  on  the  guarantee  fund.  What  has  happened  in  recent  years  on 
the  guarantee  fund?  My  many,  many,  years  in  the  insurance  industry,  I 
think  there  was  only  one  or  two  companies  that  went  bankrupt,  went 
insolvent.  They  were  small.  One  was  a  New  Hampshire  company  and  the 
other  one,  I  think  was  a  New  England  Company.  In  recent  years  we  have 
had  a  lot  of  problems  with  larger  companies  being  insolvent.  One  of  them 
that  got  everybody's  attention  was  the  Home  Insurance  Company.  All  of 
us  remember  the  Home  office  was  down  by  Grenier  Field.  It  was  a  larger 
office  down  there.  I  believe  that  Anthem  is  down  there  now.  Home  Insur- 
ance was  a  world  wide  writer  and  it  went  under.  It  went  insolvent.  It 
caught  a  lot  of  insurance  guarantee  funds  off  guard.  So  what  New  Hamp- 
shire has  done  is  to  rework  their  guarantee  funds  so  that  it  will  be  equal 
with  that  of  other  states,  so  that  in  the  future,  if  we  do  have  other  com- 
panies, larger  companies,  possibly  go  insolvent,  we  are  ready  for  them. 
What  we  have  done  is  we  have  made  one  guarantee  association  in  New 
Hampshire,  which  follows  other  states.  This  one  guarantee  fund  is  going 
to  be  responsible  for  the  law  that  applies  to  the  existing  ordered  litiga- 
tions. It  is  also  going  to  be  in  charge  of  any  that  apply  in  the  future.  Now 
we  have  two  separate  guarantee  funds.  One  worries  about  what  has  hap- 
pened in  the  past,  and  another  is  going  to  worry  about  what  will  happen 
in  the  future.  So  we  have  one  board  that  is  in  charge  of  all  guarantee 
funds.  These  things  last  forever.  It  may  take  10,  15  or  maybe  20  years  to 
finish  out  a  litigation  for  a  company  the  size  of  Home.  When  I  say  guar- 
antee fund,  a  guarantee  fund  pays  claims.  That  is  all  that  a  guarantee 
fund  does  if  a  company  goes  insolvent,  there  are  people  out  there  who  have 
claims,  compensation  claims,  auto  claims,  homeowner  claims,  any  num- 
ber of  claims  and  that  is  what  the  guarantee  fund  does.  So  all  that  we  have 
done  here... now  let  me  say  that  there  was  an  attempt  to  try  something 
that  they  are  trying  to  do  in  other  states.  They  wanted  a  surcharge  taken 
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off  of  the  premium.  Now  obviously  the  guarantee  fund  is  paid  through 
premiums.  You  either  pay  it  out  of  one  pocket  or  the  other  pocket.  There 
were  some  companies  who  wanted  to  pay  this  surcharge  in  separate  it  out 
so  when  they  sent  a  bill  out  to  you,  you  would  know  that  this  much  of 
the  bill  was  for  your  insurance  and  this  much  was  surcharge.  Well  that 
sounded  very  nice,  but  guess  what?  If  that  was  not  part  of  the  premium, 
they  wouldn't  have  paid  the  state  premium  tax.  So  we  convinced  them  in 
Insurance,  to  take  that  out.  So  this  no  longer  is  a  Finance  bill  because  the 
amendment  takes  out  the  surcharge.  So  basically,  as  you  have  seen  this 
year,  since  we  have  a  new  insurance  commissioner,  a  lot  of  work  has  been 
done  in  rewrite  and  clean  up  of  some  of  our  laws.  This  is  another  case  to 
really  bring  those  guarantee  funds  up  to  date.  We  urge  you  ought  to  pass 
with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  419,  relative  to  the  use  of  standardized  health  statements.  Insurance 
Committee.  Ought  to  Pass,  Vote  3-0.  Senator  Flanders  for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  Some  time  ago,  a  lot  of  you  received  phone  calls  from  people 
receiving  massive  questionnaires  that  needed  to  be  filled  out  in  order  to 
apply  for  health  insurance.  Unfortunately  when  we  passed  the  legisla- 
tion last  year  we  failed  and  that  part  of  the  legislation  said  that  form 
had  to  be  filled  out.  It  obviously  was  an  error.  Our  insurance  commis- 
sioner agreed  and  did  not  literally  make  rules  saying  that  form  had  to 
be  filled  out.  I  have  had  a  lot  of  complaints  from  a  lot  of  people  inside 
the  Senate  as  well  as  outside  of  the  Senate  that  they  don't  want  the  form 
and  the  form  should  not  be  used.  Let  me  remind  you  that  insurance 
companies  have  to  underwrite.  Now  I  compare  underwriting  to,  if  you 
are  going  to  build  a  highway,  you  have  to  go  and  estimate  what  that 
highway  is  going  to  cost.  It  doesn't  make  any  difference  if  you  are  an 
insurance  company  or  a  road  paver  or  a  house  builder,  you  have  to  have 
some  estimates  to  what  it  is  going  to  cost  to  do  the  product.  So  what  we 
have  done  in  this  bill  is  to  say  that  you  don't  have  to  use  that  long  form 
which,  I  believe,  had  52  questions.  What  we  have  done  is  say,  insurance 
companies  may  use  any  form  that  they  desire  to  do  their  own  underwrit- 
ing. There  could  be  no  questions,  it  can  be  whatever  they  desire.  I  have 
in  my  packet  here... I  did  a  little  bit  of  checking,  I  didn't  have  time  to  do 
an  awful  lot.  I  apologize.  But  the  original  form  that  had  52  questions  on 
it,  was  instituted  by  the  Department  of  Labor... the  Department  of  Insur- 
ance, they  have  come  down  to  one  with  nine  questions  and  we  have  one 
company  that  is  coming  in  to  do  business  in  New  Hampshire  that  has 
boiled  it  down  to  six  questions.  I  know  that  you  don't  like  the  six  ques- 
tions and  I  am  sorry.  But  we,  as  a  legislative  body,  cannot  tell  an  insur- 
ance company  how  to  underwrite  and  what  form  to  use.  If  you  do,  they 
are  going  to  leave.  So  what  we  basically  said  here  is  that  they  don't  have 
to  use  that  cumbersome  form,  use  the  form  that  you  desire,  the  form  that 
you  want,  to  satisfy  your  criteria  for  underwriting.  We  urge  this  ought 
to  pass.  This  came  out  of  committee  ought  to  pass.  Thank  you  very  much, 
Mr.  President. 

Recess. 
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Out  of  recess. 

MOTION  TO  TABLE 

Senator  Gatsas  moved  to  have  SB  419  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

SB  419,  relative  to  the  use  of  standardized  health  statements. 

SB  420-FN,  relative  to  the  payment  of  medical  benefits  costs  for  cer- 
tain group  II  permanent  firemen  members  injured  in  the  performance 
of  duty.  Insurance  Committee.  Inexpedient  to  Legislate,  Vote  4-0.  Sena- 
tor Flanders  for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  The  professional  firefighters  in  New  Hampshire,  through  Mr. 
Jeff  Brown,  agreed  that  this  is  not  the  time  to  put  this  retirement  bill 
into  effect,  and  the  agreement  was  inexpedient  to  legislate.  Thank  you, 
Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  425-FN,  relative  to  payment  of  medical  benefits  costs  for  certain 
group  I  retirement  system  members.  Insurance  Committee.  Inexpedient 
to  Legislate,  Vote  3-1.  Senator  Flanders  for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  This  also  is  a  bill  to  do  with  retirement  and  the  people  who  sub- 
mitted the  bill  for  the  retirement  system  agreed  that  this  was  not  the 
time  to  do  this  and  recommended  inexpedient  to  legislate.  Thank  you, 
Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  430-FN,  relative  to  mandated  insurance  benefits.  Insurance  Com- 
mittee. Ought  to  pass  with  amendment.  Vote  4-0.  Senator  Flanders  for 
the  committee. 

Insurance 
February  19,  2004 
2004-0551S 
01/10 

Amendment  to  SB  430-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  mandated  insurance  benefits  and  establishing  a 
committee  to  study  the  feasibility  of  mandating  that  health 
insurers  provide  medical  loss  information  to  small  group  em- 
ployers. 

Amend  the  bill  by  replacing  all  after  section  3  with  the  following: 

4  Committee  Established.  There  is  established  a  committee  to  study 
the  feasibility  of  mandating  that  health  insurers  provide  medical  loss 
information  to  small  group  employers. 

5  Membership  and  Compensation. 

I.  The  members  of  the  committee  shall  be  as  follows: 

(a)  Three  members  of  the  house  of  representatives,  appointed  by 
the  speaker  of  the  house. 

(b)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 
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II.  The  committee  shall  solicit  information  from  the  insurance  com- 
missioner, small  group  health  insurance  companies,  small  group  employ- 
ers, and  any  other  source  the  committee  deems  relevant. 

III.  Members  of  the  committee  shall  receive  mileage  at  the  legisla- 
tive rate  when  attending  to  the  duties  of  the  committee. 

6  Duties.  The  committee  shall  study  the  feasibility  of  mandating  that 
health  insurers  provide  medical  loss  information  to  small  group  employ- 
ers. The  committee  shall  include  in  its  study  the  appropriate  use  of  this 
information,  privacy  issues,  and  determining  the  cost  to  insurers  of  re- 
quiring that  this  information  be  provided  to  small  group  employers. 

7  Chairperson;  Quorum.  The  members  of  the  study  committee  shall 
elect  a  chairperson  from  among  the  members.  The  first  meeting  of  the 
committee  shall  be  called  by  the  first-named  senate  member.  The  first 
meeting  of  the  committee  shall  be  held  within  60  days  of  the  effective 
date  of  this  section.  Four  members  of  the  committee  shall  constitute  a 
quorum. 

8  Report.  The  committee  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  senate  president,  the  speaker  of 
the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the  gov- 
ernor, and  the  state  library  on  or  before  November  1,  2004. 

9  Effective  Date. 

I.  Sections  1-3  of  this  act  shall  take  effect  60  days  after  its  passage. 

II.  The  remainder  of  this  act  shall  take  effect  upon  its  passage. 

2004-0551S 

AMENDED  ANALYSIS 

This  bill  requires  that  any  legislative  proposal  which  mandates  insur- 
ance benefits,  including  workers'  compensation  benefits,  be  evaluated  by 
the  insurance  department  before  being  enacted  into  law.  Under  this  bill, 
the  insurance  department  shall  make  a  report  within  90  days  to  the  ap- 
propriate standing  committee. 

This  bill  also  establishes  a  committee  to  study  the  feasibility  of  man- 
dating that  health  insurers  provide  medical  loss  information  to  small 
group  employers. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  I  hope  I  have  a  good  idea  this  time.  We  had  a  good  one  yester- 
day. My  experience  in  the  Senate,  and  this  is  the  third  year,  that  we 
have  bills  that  come  in  before  the  Insurance  Department  and  we  re- 
ally guess  at  the  costs  of  what  this  bill  is  going  to  cost.  I  remember  the 
first  year  I  was  here  and  we  got  a  bill  through  the  insurance  mandate 
mental  health  care.  A  statement  was  made  on  this  floor  that  it  might 
cost  25  or  30  cents  per  person.  I  didn't  believe  it  then  and  I  don't  be- 
lieve it  today.  So  what  we  have  done  is  we  have  set  up,  through  this 
bill,  any  claim,  any  bill  that  comes  to  insurance  that  has  to  do  with 
worker's  compensation  and  health  care,  will  be  submitted  to  the  Insur- 
ance Department  and  through  their  actuaries  and  all  of  the  people  that 
they  have  to  do,  that  they  can  call  upon,  will  give  us  an  estimated  cost 
of  what  this  mandate  will  cost  the  insurance  companies.  We  think  this 
is  a  good  idea.  Everybody  is  calling  for  financial  reports  on  our  other 
bill,  "how  much  is  it  going  to  cost  to  do  this,  how  much..."  we  don't  do 
that  in  insurance  and  we  should.  Originally  I  wanted  to  do  it  for  all 
insurance  including  P  and  C.  We  found  that  the  cost  of  doing  P  and  C 
was  going  to  be  a  big  cost  to  it  and  we  can  do  this  without  any  addi- 
tional staff  in  the  Insurance  Department.  We  are  able  to  do  it  at  no  cost 
to  anybody.  They  will  do  it  through  their  own  actuaries  and  come  back 
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within  90  days  so  that  everybody  in  this  room  who  votes  on  any  man- 
dated insurance  bill  will  know  what  it  is  going  to  cost.  We  think  this 
is  a  good  idea  and  we  ask  that  you  support  ought  to  pass  please.  Thank 
you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Flanders,  in  the 
hearing  report  on  Senate  Bill  430,  the  department  at  that  time,  indicated 
that  it  would  require  an  additional  $30,000  for  each  future  study.  Why 
is  it  not  now  going  to  cost? 

SENATOR  FLANDERS:  That  is  why  we  took  out  P  and  C. 

SENATOR  LARSEN:  Excuse  me? 

SENATOR  FLANDERS:  That  is  why  we  took  out  the  personal  P  and  C 
portion  of  it.  That  is  when  they  said  it  would  cost  $30,000.  We  took  that 
out.  Property  and  Casualty,  I  am  sorry. 

SENATOR  LARSEN:  So  you  are  saying  that  now  with  that  property  and 
casualty  language  out,  that  there  is  no  cost  to  the  Insurance  Department 
to  do  this? 

SENATOR  FLANDERS:  That  is  right. 

SENATOR  LARSEN:  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  460,  relative  to  insurance  compliance  self-audits.  Insurance  Com- 
mittee. Inexpedient  to  Legislate,  Vote  4-0.  Senator  Flanders  for  the 
committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  This  is  a  bill  that  was  submitted  by  Senator  Gallus  and  Sena- 
tor Gallus  came  to  me  as  the  Chairman  of  Insurance  and  said  that  this 
was  no  longer  needed  and  that  he  had  been  able  to  solve  any  problem 
that  he  had  with  the  Insurance  Department  and  asked  us  to  inexpe- 
dient to  legislate  and  request  that  we  do  the  same  today.  Thank  you, 
Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  482-FN,  relative  to  captive  insurance  companies  and  reciprocal  insur- 
ers. Insurance  Committee.  Ought  to  pass  with  amendment,  Vote  3-0. 
Senator  Prescott  for  the  committee. 

Insurance 
February  19,  2004 
2004-0555S 
01/10 

Amendment  to  SB  482-FN 
Amend  RSA  405-B:2,  11(b),  (c),  and  the  introductory  paragraph  of  sub- 
paragraph (d)  as  inserted  by  section  1  of  the  bill  by  replacing  them  with 
the  following: 

(b)  Its  board  of  directors,  or  in  the  case  of  a  reciprocal  insurer  its 
subscribers'  advisory  committee,  holds  at  least  one  meeting  each  year  in 
this  state;  and 

(c)  It  appoints  a  registered  agent  to  accept  service  of  process  and 
to  otherwise  act  on  its  behalf  in  this  state.  In  case  of  a  captive  insurance 
company: 
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SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment.  This  bill  would  allow  a  new  practice  to  start  in  New 
Hampshire,  permitting  the  use  of  captive  insurers  to  cut  down  on  insur- 
ance costs  for  various  companies.  A  captive  insurer  may  be  formed  when 
a  business  or  several  different  businesses  in  the  same  industry  are  hav- 
ing difficulty  obtaining  a  commercial  insurance  carrier.  For  example, 
several  hospitals  may  have  trouble  getting  medical  liability  coverage  on 
their  own.  As  a  group,  they  have  more  resources  to  draw  on  and  may 
obtain  captive  insurance  allowing  them  to  operate  with  more  flexibility. 
This  legislation  creates  laws  to  govern  captive  insurers  and  is  modeled 
after  legislation  in  Vermont  where  over  400  captive  insurers  have  been 
successfully  operating  for  several  years.  The  Insurance  Committee  asks 
your  support  for  the  motion  of  ought  to  pass  with  amendment.  Thank 
you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Prescott,  on  page 
two  of  the  bill,  it  really  only  talks  about  fulltime  employees.  Is  there  a 
reason  why  we  wouldn't  allow  a  company  with  25  employees  to  partici- 
pate or  do  they  all  have  to  be  fulltime  employees? 

SENATOR  PRESCOTT:  The  way  that  it  is  written,  "has  at  least  25 
fulltime  employees."  The  point  did  not  come  up  in  committee.  Do  you 
have  a  suggestion? 

SENATOR  GATSAS:  I  was  just  questioning  if  a  company  had  70  employ- 
ees at  15  fulltime  and  55  part  time,  would  this  preclude  them  from  par- 
ticipating? 

SENATOR  PRESCOTT:  Yes,  it  would. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Prescott,  what 
is  a  fulltime  employee?  What  hours  are  considered  fulltime? 

SENATOR  PRESCOTT:  Forty  hours  per  week  is  my  consideration. 

SENATOR  BARNES:  Would  you  believe  that  I  have  heard  all  sorts  of 
stories.  Some  people  are  even  saying  that  32  hours  is  now  considered  a 
full  work  load,  so  what  are  we  doing  here?  Is  this  for  32  hour  people  or 
40  hour  people?  If  you  are  talking  fulltime  I  want  to  know  what  fulltime 
means?  I  am  confused,  I  don't  know. 

SENATOR  PRESCOTT:  It  is  not  in  the  definition  section  so  maybe  it 
needs  to  be  done,  Senator. 

SENATOR  BARNES:  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  515-FN,  relative  to  benefit  options  for  surviving  spouses  and  desig- 
nated beneficiaries  of  deceased  members  of  the  retirement  system.  In- 
surance Committee.  Inexpedient  to  Legislate,  Vote  3-0.  Senator  Prescott 
for  the  committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  Senate  Bill  515 
inexpedient  to  legislate.  Currently  law  requires  that  retirement  system 
members  must  be  over  60  years  of  age  to  name  the  spouse  or  family 
member  as  the  direct  beneficiary  of  retirement  benefits  in  the  event  of 
death  due  to  natural  causes.  Testimony  was  received  that  a  particular 
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member  of  the  retirement  system  passed  away  just  28  days  before  his  60* 
birthday.  Therefore,  the  spouse  was  unable  to  collect  the  retirement  ben- 
efits despite  the  close  proximity  of  the  deceased  member  to  age  60,  at 
which  time  he  would  have  been  able  to  designate  his  spouse  for  benefits. 
This  bill  sought  to  allow  spouses  or  family  members  access  to  benefits  for 
persons  that  might  suffer  from  similar  predicaments  in  the  future.  This 
legislation  would  open  the  door  for  similar  cases  and  cause  an  unforeseen 
drain  to  costs  to  the  retirement  system.  Despite  the  unfortunate  circum- 
stances it  sometimes  causes,  the  committee  felt  that  the  existing  rule 
should  be  enforced  and  that  it  would  be  too  precarious  to  make  exceptions. 
Please  join  the  Insurance  Committee  by  voting  inexpedient  to  legislate. 
Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  opposition  the 
motion  of  inexpedient  to  legislate.  If  the  motion  was  defeated,  I  would 
offer  a  floor  amendment  that  would  greatly  narrow  the  scope  of  the  bill 
in  such  a  way  that  the  cost  impact  would  be  small  enough  that  there 
would  be  no  additional  contributions  required  by  employers.  That  is,  the 
benefits  could  be  paid  out  of  the  current  funding  of  the  special  account. 
I  might  say  that  the  fiscal  note  on  the  bill  did  anticipate  $1.1-$1.4  mil- 
lion annual  increase  in  employer  benefits,  so  that  obviously  was  of  se- 
rious concern  to  the  committee,  the  policy  committee.  I  would  like  to 
share  with  you  the  circumstance  which  gave  rise  to  this  legislation  be- 
cause I  think  it  does  point  to  a  real  problem  what  we  should  have  as  a 
matter  of  public  policy.  It  is  a  constituent  of  mine  in  that  she  lives  in 
Grantham  and  also  a  constituent  of  Senator  Odell  in  that  she  works  in 
Claremont.  This  is  a  letter  that  describes  the  circumstance  that  I  would 
like  to  share  with  you.  This  is  from  Linda  Barron  of  Grantham.  "My  hus- 
band, Steven  Barron,  died  of  cancer  on  July  25,  2003.  He  has  been  a 
teacher  at  Claremont  Middle  School  for  20  years  and  had  planned  on 
continuing  teaching  until  such  time  as  I  could  retire.  At  the  time  of  his 
death,  Steven  was  59  years  11  months  and  3  days.  That  is,  he  was  28 
days  short  of  his  60""  birthday.  At  the  time  of  my  husband's  death,  I  had 
more  things  on  my  mind  than  worrying  about  his  pension.  I  was  naively 
confident  that  after  20  years  of  service  that  as  his  beneficiary,  my 
monthly  benefit  would  help  me  get  by.  It  was  not  until  weeks  after  his 
death  that  I  was  told  that  because  Steven  had  died  before  turning  60  and 
signing  over  100  percent  of  his  pension  to  me,  that  I  would  only  be  en- 
titled to  50  percent.  That  comes  to  $679.96  a  month.  When  I  was  told 
this,  I  couldn't  believe  it.  It  is  so  unjust  that  28  days  drops  my  benefit 
50  percent.  Steve  had  been  in  contact  with  Bruce  Hatalski,  a  pension 
counselor,  last  winter  and  had  planned  to  make  an  appointment  to  see 
him  about  his  pension  rights  after  returning  from  summer  camp  in  late 
August.  Unfortunately,  my  husband's  cancer  brought  us  back  home  in 
early  July  and  his  l3miphoma  progressed  so  rapidly  that  I  literally  lost  him 
in  a  week.  My  husband  had  never  intended  to  succumb  to  this  disease  and 
had  told  Don  Hart,  our  principal,  and  our  colleagues  at  Claremont  Middle 
School  in  June  that  he'd  see  them  at  the  end  of  August.  It  is  my  heart- 
break that  that  turned  out  not  to  be  the  case.  The  loss  of  my  soulmate 
is  huge  and  nothing  can  fill  that  void.  However,  the  loss  of  his  salary  is 
huge  as  well.  With  his  passing,  my  income  was  literally  cut  in  half  al- 
though my  expenses  have  remained  constant.  I  have  college  expenses  for 
my  younger  daughter  who  is  a  sophomore.  Removing  roughly  $3,000  a 
month  and  replacing  it  with  $679.96  puts  me  into  a  financial  hole  ev- 
ery month  that  will  just  keep  getting  bigger.  I,  too,  am  a  teacher.  I  have 
taught  at  Claremont  Middle  School  now  for  18  years.  Teaching  is  what 
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I  do.  However,  it  is  not  something  for  which  I  am  well  compensated.  My 
salary  as  a  veteran  teacher  has  not  gone  up  appreciably  in  10  years. 
Between  the  many  years  without  a  contract  when  I  received  no  increase 
and  the  years  when  I  have  received  a  whopping  1  percent  because  my 
salary  increases  were  allocated  to  the  bottom  and  middle  of  the  pay  scale, 
my  husband  and  I  have  been  financially  falling  further  and  further  be- 
hind each  year.  But  at  least  our  incomes  were  combined  and  we  scrimped 
and  did  without  in  order  to  make  ends  meet  and  put  our  older  daugh- 
ter through  college  and  start  making  college  payments  for  our  younger 
daughter.  Without  his  income,  and  with  only  $679.96  a  month  coming 
from  his  pension,  I  fear  that  I  will  be  forced  to  leave  my  teaching  posi- 
tion at  the  end  of  this  school  year.  I'm  not  pulling  down  a  teaching  sal- 
ary like  those  in  Lebanon,  Hanover,  Concord  or  Portsmouth.  In  18  years 
of  teaching,  my  salary  has  yet  to  reach  $50,000.  My  husband  was  a  highly 
respected,  even  beloved  teacher  in  Claremont.  He  taught  for  20  years, 
rarely  missing  a  day.  During  the  two  years  when  he  was  undergoing 
treatment  for  cancer,  the  only  time  he  was  out  of  school  was  when  he 
was  in  the  hospital  for  his  transplant.  He  always  scheduled  chemotherapy 
late  in  the  day  so  he  wouldn't  have  to  miss  school.  He  was  a  marvel  and 
he  never  expected  to  die.  But  he  always  believed  that  I  would  be  on 
financially  sound  footing  if  anything  happened  to  him.  Unfortunately,  with 
the  ruling  such  as  it  is  regarding  the  monthly  benefit  to  which  I  am 
entitled,  my  financial  footing  is  tenuous  at  best.  All  because  my  husband 
was  28  days  short  of  his  60"'  birthday.  It  just  is  not  fair  and  equitable.  I 
am,  therefore,  appealing  the  amount  of  my  monthly  benefit  and  would 
appreciate  as  prompt  a  decision  as  possible."  Her  appeal,  of  course,  was 
turned  down  because  the  statute  doesn't  provide  for  this.  Ironically,  in 
2001,  this  body  passed  Senate  Bill  159  sponsored  by  Senator  Leo  Eraser 
and  Senator  Katie  Wheeler  that  would  have  fixed  this  problem.  It  passed 
the  Senate  as  a  matter  of  policy.  It  did  not  pass  through  the  House  be- 
cause of  the  concern  about  the  financial  impact.  Senate  Bill  159  had  a 
much  broader  financial  impact  then  even  if  Senate  Bill  515  as  it  was 
introduced.  Senate  Bill  515,  I  worked  with  Eric  Henry  to  try  to  narrow 
the  scope  of  the  potential  benefit,  but  we  didn't  narrow  it  enough  and 
the  financial  impact,  I  understand,  is  too  big  to  bear.  If  this  inexpedi- 
ent to  legislate  motion  is  defeated  however,  I  would  bring  in  an  amend- 
ment that  narrowly  provides  a  benefit  for  those  who  are  at  least  59  years 
of  age,  group  I  employees,  and  who  have  at  least  20  years  of  service, 
during  the  current  biennium.  As  I  said,  the  actuarial  estimate,  which 
could  be  reviewed  by  the  Einance  Committee  is  sufficiently  narrow  that 
there  would  have  to  be  no  increased  employer  contributions.  It  would 
allow  us  to  look  at  how  this  policy  actually  works  in  practice.  It  would 
address  the  situation  and  I  think  it  is  the  fair  thing  to  do.  I  think  the 
public  policy  concern  that  we  have  to  have  is  whether  public  employees, 
such  as  our  teachers  in  communities  like  Claremont,  do  we  value  their 
service  and  want  them  to  continue  to  serve?  Thank  you,  Mr.  President. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  rise  in  support  also  of 
overturning  the  committee  recommendation.  I  was  a  co-sponsor  of  this 
legislation  and  I  want  to  salute  my  colleague.  Senator  Below,  for  his 
sensitivity  and  his  caring  and  his  hard  work,  and  his  dedication  to  try 
and  correct  what  may  be  a  wrong,  a  simple  wrong,  in  the  system.  This 
is  a  very,  very  sad  case.  I  think  that  we  look  at  ourselves  as  legislators, 
but  we  also  represent  communities  and  people  who  really  hurt  and  who 
need  a  helping  hand.  I  would  hope  that  you  would  overturn  the  commit- 
tee recommendation  so  that  we  can  take  a  look  at  Senator  Below's  amend- 
ment. Thank  you,  Mr.  President. 
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SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  again  in 
support  of  Senator  Below's  comments  and  the  overturning  of  this  issue. 
I  think  as  Senator  Odell  has  pointed  out  and  as  all  of  us  know,  one  of 
the  jobs  that  we  have  as  pubUc  servants  is  to  try  and  do  the  right  thing 
when  we  can.  We  recognize  that  financial  problems  are  apparent  and 
exist  throughout  the  total  environment.  Any  time  that  we  can  do  some- 
thing to  alleviate  that  situation,  without  causing  any  harm  across  the 
system,  we  should  do  that.  That  is  why  people  have  confidence  in  pub- 
lic officials.  It  is  when  public  officials  respond  to  a  demonstrated  need. 
That  is  the  first  time  that  I  have  heard  anything  about  this.  I  commend 
Senator  Below  for  his  depth  of  investigation  and  his  work  in  trying  to 
serve  his  constituency.  Let  me  tell  you  that  having  been  involved  in 
education  all  of  my  life.  Senator  Green  has  been  involved  in  education, 
the  compensation  level  has  never  been  what  I  would  say  magnanimous. 
I  started  out  teaching  at  a  very  low  salary,  but  I  loved  the  job.  I  think  it 
is  an  indication,  given  by  the  sentiments  expressed  by  Senator  Below, 
that  this  family  loved  their  jobs.  They  loved  teaching  kids  and  they  loved 
working  with  kids.  We,  who  have  children,  we  give  our  children  to  these 
teachers  on  a  daily  basis  so  that  they  will  make  them  better  citizens, 
they  will  educate  them,  and  they  give  of  themselves.  It  seems  to  me  that 
we  have  a  responsibility,  when  possible,  to  react  in  a  positive  fashion, 
and  correct  a  situation  that  in  the  long  run  could  be  helpful.  I  think  that 
we  have  to  think  about  that,  and  certainly  I  would  appreciate  your  sup- 
port. Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  remember  Senate 
Bill  159  and  I  noticed  that  there  is  no  fiscal  note  attached  on  this  bill. 
My  question,  Mr.  President,  is  that  if  we  do  overturn  the  committee  re- 
port, can  we  get  a  fiscal  note  on  actually  what  this  cost  is?  Before  I  would 
make  a  decision  as  to  whether  the  fiscal  note  would  affect  my  decision 
on  this  policy,  I  really  would  like  to  see  what  that  is.  My  question  is, 
would  this  go  to  Finance?  Thank  you,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  Senator  Flanders  wishes  to  speak  and 
he  might  be  able  to  shed  that  light  on  that. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Let  me  say  that  the 
testimony  that  you  heard  today  is  very  impressive  and  I  do  not  disagree 
with  it,  and  I  am  sorry  that  I  do  have  to  get  up  and  maybe  oppose  this 
amendment.  As  far  as  the  fiscal  note  was,  at  one  point  out  seven  years 
it  was  out  $1  million  and  something,  and  we  passed  that  bill,  that  it 
would  have  cost,  not  anybody  other  than  the  ratepayers.  It  was  a  very 
expensive  bill.  That  is  one  of  the  reasons  we  could  not  pass  it.  Somebody 
has  to  say  this  and  I  guess  as  chairman  of  Insurance,  I  have  to  say  it. 
You  know,  we  have  drawn  a  line  in  the  sand  that  you  got  to  be  a  certain 
thing  to  retire.  Unfortunately,  this  person  didn't  make  it  and  I  believe 
the  amendment  is  going  to  say  that  we  take  it  down  to  59.  Then  how 
many  times  are  we  going  to  have  somebody  who  doesn't  make  59  and 
we  are  going  to  be  here  saying  we  need  to  make  it  58?  Let  me  tell  you  a 
story.  Back  a  long  time  ago  when  I  was  working.  I  had  a  person  who 
every  single  day  was  five  minutes  late  for  work.  If  there  is  anything  that 
I  can't  stand  is  having  anybody  late  to  work.  So  I  made  a  deal  with  this 
person,  that  they  come  in  a  half  an  hour  later  and  stay  a  half  hour  later 
at  night,  and  they  agreed.  Guess  what?  They  still  came  in  five  minutes 
late.  That  is  just  going  to  happen.  If  we  erase  the  line  in  the  sand. ..you 
talk  about  telephone  calls...!  missed  it  by  26  days,  can  you  pass  a  bill 
for  me?  I  missed  it  by  one  year,  can  you  pass  a  bill  for  me?  We  did  it. 
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We  did  it  for  a  reason.  Our  forefathers  have  put  this  down  and  made  it 
that  you  have  to  be  so  old  to  retire.  We  don't  change  it  in  private  hfe. 
No  body  changes  the  date  that  you  can  retire.  I  don't  think  that  we  should 
be  messing  with  it.  I  ask  you  to  keep  the  committee  report  of  inexpedi- 
ent to  legislate  and  don't  look  at  trying  to  change  it  down  another  year. 
Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Senator  Below,  I  know 
that  you  have  not  put  the  amendment  forward  yet,  but  given  the  con- 
cern that  there  maybe  about  the  bill  as  it  is,  opening  up  the  door  and 
costing  the  state  a  lot  of  money,  I  don't  know  if  you  might  now  be  able 
to  shed  some  light  on  how... to  try  to  get  some  votes  to  overturn  this  in- 
expedient to  legislate  recommendation?  If  you  could  perhaps  address 
specifically  how  you  might  narrow  this  so  that  it  wouldn't  have  the  ad- 
verse potential  on  the  state's  coffers? 

SENATOR  BELOW:  Well  in  fact,  he  could  have  retired.  He  was  eligible 
for  retirement.  In  fact,  we  have  a  special  provision  in  the  retirement  law 
that  somebody  who  is  a  teacher,  I  will  actually  read  it.  It  is  RSA  100- 
A:5, 1-A.  It  says,  "For  purposes  of  this  section,  a  teacher  member  of  group 
I  who  remains  in  service  throughout  a  school  year,  shall  be  deemed  to 
be  in  service  during  July  and  August  at  the  end  of  such  school  year."  So 
it  does  provide  that  if  he  had  reached  the  attained  the  age  of  60,  dur- 
ing July  or  August,  he  could  have  in  fact,  he  was  eligible  for  retirement 
for  being  60  that  summer.  He  didn't  have  to  go  back  to  work.  The  prob- 
lem was  that  he  wasn't  eligible  to  make  the  election  to  make  his  wife  the 
beneficiary  until  August  and  he  died  in  July.  So  I  think  that  a  fiscal  note 
would  need  to  be  prepared.  If  inexpedient  to  legislate  is  overturned,  and 
I  offer  my  floor  amendment,  it  would  need  to  go  to  Finance  to  examine 
the  fiscal  note.  What  I  do  have  is  a  letter  dated  February  27,  2004  to  Eric 
Henry,  Director  of  the  Retirement  System  from  the  actuary,  working 
with  a  very  narrow  concept  that  I  talked  with,  it  is  not  specific  to  her 
case,  apparently  other  cases  would  apply,  but  the  cost  impact  is  such  that 
they  state  that  there  are  sufficient  assets  in  the  special  account  to  termi- 
nally fund  these  benefits.  That  would  suggest  that  the  fiscal  note  would 
probably  come  back  saying  no  additional  employer  contributions  would 
be  necessary.  It  would  sunset  at  the  end  of  this  biennium. 

SENATOR  COHEN:  Thank  you. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  don't  know  who  this 
question  would  be  of,  but  I  am  trying  to  find  in  this  bill  where  there  is 
a  change  and  the  age  for  it.  Maybe  I  am  just  missing  it.  I  am  looking  at 
the  sections  that  are  bolded  for  the  change  in  the  statutes.  Can  some- 
one tell  me  where  there  is  a  change  in  the  age  in  this  bill? 

SENATOR  BELOW:  The  bill  doesn't  really  change  the  age.  The  rel- 
evant part  of  the  bill. ..the  bill  did  a  number  of  things  that  the  retire- 
ment system. ..there  was  some  housekeeping  here  that  didn't  have  a 
negative  financial  impact  on  the  system.  Although  the  bill  would  be  a 
complete  substitution,  it  is  just  one  paragraph.  I  mean  the  amendment. 
The  relevant  part  is  on  page  two,  line  27.  It  says  that  if  the  member 
is  eligible. .."if  they  were  eligible  for  service  retirement",  as  the  amend- 
ment says  as  well,  in  fact,  "eligible  for  service  retirement  pursuant  to" 
and  it  has  several  sections  because  there  are  different  places.  "At  the 
time  of  the  members  death,  there  shall  be  payable  to  the  members 
surviving  spouse,  a  service  retirement  allowance,  continuing  to  the 
spouse's  death  or  remarriage,  equal  to  the  survivor  benefit  payable 
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under  RSA  100-A:15,  III,  option  two,  which  is  the  applicable  option  that 
her  husband  logically  would  have  selected  if  he  had  met  with  the  re- 
tirement councilor  as  he  planned  to  do  in  the  month  of  August.  It  is  the 
logical  option  that  anybody  would  choose,  because  it  is  the  option  that 
assigns  100  percent  benefit  to  the  spouse.  "Had  the  member  retired 
immediately  prior  to  the  death,"  so  it  would  presume  that  they  had 
retired  the  day  before  the  death  or  the  day  of  the  death,  "based  on 
average  final  compensation  of  credible  service  at  the  time  of  death." 
That  was  the  concept.  I  think  the  problem  is  that  this  actually  applied 
to  people  under  60  who  had  at  least  20  years  of  credible  service  and 
were  at  least,  I  forget  what  that  is  called,  rule  of  something.  They  are 
at  least  50  but  not  60  and  it  adds  up  to  their  age,  combined  with  their 
credible  service,  adds  up  to  at  least  70  years.  So  somebody  who  is  50, 
who  had  20  years  of  service,  it  would  also  apply  to  them.  It  would  also 
apply  to  circumstances  where  people  who  have  retired  after  only  ten 
years  of  service,  and  had  a  prorated  benefit.  So  all  those  sort  of  circum- 
stances would  be  wiped  out  in  the  amendment  and  it  would  be  limited 
to  this  current  biennium. 

SENATOR  SAPARETO:  So  actually  what  you  are  saying  is  it  is  not  the 
accrual  of  the  benefits,  it  is  actually  the  timing  of  the  selection  of  the 
benefit  options  what  is  what  we  are  really  looking  at  not  on  the  chang- 
ing amount  of  time  of  credible  service? 

SENATOR  BELOW:  Correct. 

SENATOR  SAPARETO:  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  just  rise  to  encourage 
this  body  to  give  Senator  Below  the  courtesy  of  the  ability  for  this  issue 
to  be  looked  at  in  Finance.  This  bill  has  a  fiscal  note.  There  is  an  option 
for  his  floor  amendment  to  be  reviewed  in  further  detail.  I  think  that  is 
at  least  something  which  this  group  can  extend  an  additional  time  and 
ability  to  look  at  this  and  its  fiscal  effects  in  the  Finance  Committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  would  like  to  urge  the 
body  to  give  the  due  that... to  follow  the  committee.  They're  the  ones  that 
studied  this  bill.  They  went  through  it  piece  by  piece.  I  am  sure  that  the 
sponsor  was  able  to  bring  in  an  amendment  if  he  wanted  to.  But  as 
Senator  Flanders  said  previously,  there  has  to  be  a  spot  where  it  says, 
here  is  when  your  benefits  start  and  here  is  when  you  don't  have  any 
benefits.  Now  I  don't  know  if  anybody  can  tell  me  how  many  people  died 
three  months  short  of  their  60""  birthday  or  four  months  short.  But  as 
Senator  Flanders  said,  "How  far  are  we  going  to  go?"  What  the  commit- 
tee has  done,  has  said  that,  if  we  are  going  to  change  the  retirement 
system,  let's  go  through  the  whole  thing.  So  I  would  ask  you  to  stand 
behind  the  work  that  we  have  asked  the  committee  to  do,  and  that  is  to 
look  at  policy  on  the  retirement  system.  They  have  said  that  this  is  a  bad 
policy.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  We  are  on  Senate  Bill 
515  right?  I  see  that  the  committee  came  out  3-0.  I  believe  there  are  five 
members  on  the  committee.  Can  we  hear  from  the  two  members  that 
didn't  vote?  Would  that  be  possible,  Mr.  President,  for  those  two  mem- 
bers who  didn't  vote,  to  let  us  know  what  they  think? 

SENATOR  FLANDERS:  TAPE  CHANGE  so,  I  was  aware  of  it,  I  stud- 
ied it.  That  is  why  I  didn't  present  it.  That  is  why  Senator  Prescott  pre- 
sented it  today. 
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SENATOR  BARNES:  Who  was  the  fifth  member  Senator  Flanders? 

SENATOR  FLANDERS:  I  don't  know. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Frankly,  I  am  uncertain, 
but  it  may  have  been  me,  but  I  would  agree  with  Senator  Larsen  that  I 
think  this  is  something  that,  given  that  we  are  talking  about  finance 
here,  I  would  like  to  see  us  give  the  courtesy  to  Senator  Below,  so  that 
we  could  send  this  onto  Finance. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  am  getting  more  con- 
fused here.  I  just  got  the  Committee  Insurance  hearing  report  and  it  says 
that  there  was  four  members  there  and  this  report  says  there  were  only 
three  there.  Oh,  that  is  not  the  exec  session,  okay.  I  am  sorry.  Thank  you, 
Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  We  didn't  exec  on  the 
same  day,  I  am  sure.  I  know  that  we  didn't  exec  on  the  same  day  because 
I  wasn't  there  and  they  execed  it  at  a  different  time. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Below,  did  the 
committee  see  your  floor  amendment  and  the  ideas  that  you  have  de- 
veloped as  a  floor  amendment? 

SENATOR  BELOW:  No.  Unfortunately,  the  press  of  all  the  legislative 
work  at  that  time,  I  wasn't  able  to  get  it  done,  and  the  retirement  sys- 
tem wasn't  able  to  get  an  updated  actuarial  analysis  of  the  narrow  con- 
cept until  just  now. 

SENATOR  LARSEN:  So  if  we  send  this  to  Finance,  a  committee  would 
be  able  to  look  at  its  fiscal  impact  and  have  more  details  from  it? 

SENATOR  BELOW:  Yes. 

SENATOR  LARSEN:  Thank  you. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Below,  since  you 
are  actually  looking  for  policy  and  Finance  doesn't  do  policy,  are  you 
asking  to  recommit  it  back  to  the  Insurance  Committee? 

SENATOR  BELOW:  I  would  be  certainly  happy  if  it  was  recommitted 
to  Insurance  as  well.  TAPE  INAUDIBLE  if  it  would  have  been  adopted, 
I  think  that  we  could  even  adopt  the  amendment,  recommit  it  to  com- 
mittee, and  then  the  committee  could  look  at  with  the  amendment  and 
then  make  a  recommendation. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  The  only  problem  that  I 
have,  Mr.  President  and  members  of  the  body,  is  that  it  is  going  to  end 
up  with  a  fiscal  note.  There  is  no  time  now  for  it  to  go  to  Finance.  We 
are  asking  once  again  that  somebody  standing  on  the  floor  saying  let's 
do  policy  in  Finance.  Most  of  you  know,  even  when  I  was  in  the  House, 
the  thing  that  irritated  me  the  most  was  to  send  something  to  Finance, 
after  a  policy  committee  had  spent  hours  and  hours  looking  at  a  mat- 
ter, to  have  somebody  that  was  supposed  to  have  looked  at  nothing  but 
dollars  and  cents,  change  the  policy.  When  I  was  on  that  side  of  the  wall, 
I  used  to  say,  why  do  we  have  any  committees,  let's  just  make  Neal  Kirk 
the  king  and  put  out  all  the  bills.  But  I  am  not  over  there  anymore. 

SENATOR  LARSEN:  No,  we  make  Dick  Green  the  king. 

SENATOR  CLEGG:  Dick  Green  is  a  king,  but  he  doesn't  need  this  bill. 
With  all  due  respect,  I  would  ask  that  we. ..there  was  ample  time  to  bring 
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an  idea  to  the  policy  committee.  I  ask  that  we  stand  behind  the  work  that 
the  pohcy  committee  did.  There  are  also  bills  coming  over  from  the  House 
if  there  are  needs  for  further  amendments. 

Question  is  on  the  committee  report  of  inexpedient  to  legislate. 

A  division  vote  was  requested. 

Yeas:  14  -  Nays:  9 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

Recess. 

Out  of  recess. 

SB  365-FN,  requiring  courts  to  use  gender  neutral  terms  in  documents 
used  in  divorce  and  custody  proceedings.  Judiciary  Committee.  Interim 
Study,  Vote  4-0.  Senator  Sapareto  for  the  committee. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  move 
that  Senate  Bill  365  be  referred  to  interim  study.  This  legislation  was 
filed  to  address  the  on-going  issue  regarding  gender  bias  in  the  courts. 
It  was  intended  to  send  a  clear  message  to  the  courts  that  their  decisions 
should  be  based  on  the  best  interest  of  the  children  involved  and  not  on 
gender.  The  Judiciary  Committee  recommends  that  the  legislation  be 
placed  into  interim  study  so  that  conversations  with  the  courts  can  oc- 
cur and  for  us  also  to  get  a  chance  for  them  to  reemphasize  the  statute 
which  is  gender  neutral  and  also  to  inform  them  how  important  that 
provision  in  the  statute  is.  We  would  like  some  input  from  the  court  for 
that,  so  we  ask  for  you  support.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  388-FN,  relative  to  proof  of  successful  completion  of  an  impaired 
driver  intervention  program.  Judiciary  Committee.  Ought  to  pass  with 
amendment,  Vote  5-0.  Senator  Clegg  for  the  committee. 

Senate  Judiciary 
February  18,  2004 
2004-0527S 
03/10 

Amendment  to  SB  388-FN 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Attendance  at  Impaired  Driver  Intervention  Program  Required;  Proof 
of  Successful  Completion.  Amend  RSA  263:65-a,  V  to  read  as  follows: 

V.(a)  A  person  shall  be  presumed  to  have  furnished  proof  of  success- 
ful completion  of  an  impaired  driver  intervention  program  if  the  person 
furnishes  a  report  indicating  that  he  or  she  has  completed  attendance 
at  the  I. D.I. P.,  the  M.O.P,  or  an  equivalent  program,  and  that  he  or 
she  has  paid  all  assessed  program  fees.  The  presumption  may  be 
overcome  by  a  hearing  requested  by  the  department,  or  the  I.D.I.P.,  the 
M.O.P.,  or  an  equivalent  program,  with  notice  to  and  an  opportunity 
to  be  heard  by  the  person,  where  the  department  and  or  the  I.D.I.P., 
the  M.O.P.,  or  an  equivalent  program,  shall  have  the  burden  of  prov- 
ing that  the  person  has  not  successfully  completed  an  impaired  driver 
intervention  program. 

(b)  The  I.D.I.P.,  the  M.O.P.,  or  an  equivalent  program  shall 
inform  the  department  of  safety  in  writing  of  any  further  treat- 
ment it  deems  necessary  in  order  to  be  considered  a  completed 
program  before  a  license  suspension  should  be  restored.  The 
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department  of  safety  shall  notify  the  licensee  of  their  ability  to  re- 
quest a  hearing  to  dispute  the  findings  and  the  licensee  shall  in- 
form the  department  of  safety  if  the  licensee  requests  a  hearing 
within  20  days  of  receipt  of  such  notice.  At  such  hearing  the 
I.D.I.P.,  the  M.O.P.,  or  an  equivalent  program  shall  have  the  bur- 
den of  proving  the  person  has  not  successfully  completed  an  im- 
paired driver  intervention  program.  The  I.D.I.P.,  the  M.O.P.,  or  an 
equivalent  program  shall  inform  the  department  of  safety  in 
writing  within  5  days  after  the  end  of  the  program  attended  by 
the  licensee. 

2  Penalties  for  Intoxication  or  Under  Influence  of  Drugs  Offenses;  Proof 
of  Successful  Completion  of  Program.  Amend  RSA265:82-b,  IV(d)  to  read 
as  follows: 

(d)  A  person  shall  be  presumed  to  have  furnished  proof  of  success- 
ful completion  of  an  impaired  driver  intervention  program  if  the  person 
furnishes  a  report  indicating  that  he  or  she  has  completed  attendance 
at  the  I. D.I. P.,  the  M.O.P.,  or  an  equivalent  program,  and  that  he  or 
she  has  paid  all  assessed  program  fees.  The  presumption  may  be 
overcome  by  a  hearing  requested  by  the  department,  or  the  I.D.I.P.,  the 
M.O.P.,  or  an  equivalent  program,  with  notice  to  and  an  opportunity 
to  be  heard  by  the  person,  where  the  department  and  or  the  I.D.I.P., 
the  M.O.P.,  or  an  equivalent  program  shall  have  the  burden  of  prov- 
ing that  the  person  has  not  successfully  completed  an  impaired  driver 
intervention  program. 

(e)  The  I.D.I.P.,  the  M.O.P.,  or  an  equivalent  program  shall 
inform  the  department  of  safety  in  writing  of  any  further  treat- 
ment it  deems  necessary  in  order  to  be  considered  a  completed 
program  before  a  license  suspension  should  be  restored.  The  de- 
partment of  safety  shall  notify  the  licensee  of  their  ability  to  re- 
quest a  hearing  to  dispute  the  findings  and  the  licensee  shall  in- 
form the  department  of  safety  if  the  licensee  requests  a  hearing 
within  20  days  of  receipt  of  such  notice.  At  such  hearing  the 
I.D.I.P.,  the  M.O.P.,  or  an  equivalent  program  shall  have  the  bur- 
den of  proving  the  person  has  not  successfully  completed  an  im- 
paired driver  intervention  program.  The  I. D.I. P.,  the  M.O.P.,  or 
an  equivalent  program  shall  inform  the  department  of  safety  in 
writing  within  5  days  after  the  end  of  the  program  attended  by 
the  licensee. 

3  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  388 
ought  to  pass  with  amendment.  The  issue  came  before  us  because  of  a 
matter  regarding  payment  of  fees  for  the  Impaired  Drivers  Intervention 
Program  and  the  Multiple  Offender  Program.  The  amendment  provides 
that  proof  of  payment  must  be  made  before  a  license  can  be  reinstated. 
We  also  have  addressed  the  process  for  requesting  of  the  Department  of 
Safety  for  continued  license  suspension  for  those  who  have  been  deter- 
mined to  need  additional  treatment.  The  Judiciary  Committee  recom- 
mends that  this  legislation  be  adopted  as  amended  and  asks  for  your 
support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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SB  444,  relative  to  the  age  at  which  a  person  remains  under  the  juvenile 
court's  jurisdiction  under  RSA  169-B,  the  juvenile  delinquency  statute. 
Judiciary  Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Senator 
Foster  for  the  committee. 

Senate  Judiciary 
February  18,  2004 
2004-0524S 
05/10 

Amendment  to  SB  444 
Amend  RSA  169-B:4-a,  IIKc)  as  inserted  by  section  2  of  the  bill  by  re- 
placing it  with  the  following: 

(c)  For  the  purpose  of  assessing  whether  a  minor  meets  the  crite- 
ria of  subparagraph  (a),  by  order  of  the  court,  the  department  may  pro- 
vide representatives  of  the  department  of  corrections  with  access  to  the 
minor's  case  records. 

Amend  RSA  169-B:4-a,  IV(b)  as  inserted  by  section  2  of  the  bill  by  re- 
placing it  with  the  following: 

(b)  Violation  of  court  orders  issued  pursuant  to  paragraph  III  that 
provide  for  supervision  and  services  in  the  criminal  justice  system  shall 
be  addressed  in  the  criminal  justice  system  by  a  finding  of  criminal  con- 
tempt. With  authorization  by  the  court,  the  state  may  utilize  any  rel- 
evant portion  of  a  juvenile's  records  in  a  criminal  contempt  proceeding. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  444 
ought  to  pass  with  amendment.  Senate  Bill  444  was  introduced  at  the 
request  of  the  Task  Force  on  Juvenile  Justice  Service  Capacity.  The  leg- 
islation specifically  allows  that  juveniles  who  commit  offenses  close  to 
their  16'^  birthdays  would  be  able  to  stay  in  the  juvenile  system  until 
their  18'*"  birthdays.  Currently  they  must  "age  out",  get  out  of  the  sys- 
tem at  17  years  of  age.  Testimony  indicated  that  this  would  increase  the 
number  of  juveniles  by  as  many  as  200,  thus  having  a  financial  impact. 
No  opposition  to  the  legislation  was  offered  on  policy  grounds.  All  agreed 
that  policy  was  a  good  idea.  However,  there  are  some  differences  on  the 
cost  involved  and  for  this  reason,  the  Judiciary  Committee  believes  that 
the  bill  should  be  passed  onto  Senate  Finance  to  look  at  the  financial 
impact.  You  will  see  that  it  is  not  an  FN  bill.  We  recommend  that  this 
legislation  be  adopted  as  amended  and  ask  for  your  support.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

Senator  Boyce  is  in  opposition  to  SB  444. 

SB  471-FN-L,  relative  to  the  administration  and  operation  of  Manches- 
ter Airport.  Judiciary  Committee.  Interim  Study,  Vote  4-0.  Senator  Fos- 
ter for  the  committee. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  471 
be  referred  to  interim  study.  Senate  Bill  471  sought  to  expand  the  law 
enforcement  authority  of  the  Manchester  Airport  as  well  as  make  other 
certain  reporting  and  enforcement  requirements.  Each  of  the  four  sec- 
tions of  the  bill  raised  concerns  with  the  committee  that  have  yet  to  be 
resolved.  Because  of  the  unanswered  questions  and  unresolved  matters 
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surrounding  this  legislation,  the  Judiciary  Committee  recommends  that 
the  bill  be  referred  to  Interim  Study  and  asks  your  support.  Thank  you, 
Mr.  President. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  I  stand  in 
opposition  to  interim  study  on  this  bill.  I  brought  this  bill  forward,  on 
behalf  of  the  Administrators  of  the  Manchester  Airport  because  of  the 
designated  need  of  an  existing  perception  of  a  problem  that  is  going  on 
at  the  airport  regarding  security  as  well  as  the  security  force  itself.  I  was 
asked  to  amend  this  bill,  which  we  did.  We  took  out  section  one  which  had 
to  do  with  the  police  force,  meaning  the  Rockingham  Sheriff's  Department 
who  would  have  the  contract  today.  That  section  was  taken  out  in  order 
to  allow  this  bill  to  go  forward  and  focus  on  the  real  important  issues  of 
safety  at  the  airport  and  security.  They  have  security  systems  inside  the 
airport  as  everybody  knows  and  it  is  a  really  a  fast  growing  airport  and 
everybody  knows  that.  It  is  a  wonderful  institution  but  it  is  in  my  district 
and  it  is  in  the  southern  most  part  of  my  district.  There  is  an  issue  here 
where  there  are  crossover  relationships  between  the  airport  manager  and 
the  ability  to  manage  the  safety  issues  of  the  airport.  What  this  bill  tried 
to  do  was  to  try  to  identify  those  and  to  make  it  where  it  would  be  a  much 
better,  much  smoother  flowing  system  and  would  be  a  much  safer  facil- 
ity for  those  who  are  flying  out  or  flying  into  Manchester  Airport.  People 
are  coming  from  everywhere  today  to  fly  out  of  Manchester  Airport  and 
proudly  so.  And  I  see  that  this  is  going  to  grow  into  the  future  and  it  is  a 
great  boom  for  the  state.  But  I  would  like  to  see  this  not  go  to  interim 
study  and  I  will  vote  against  that,  Mr.  President,  this  afternoon.  That  is 
all  that  I  have  to  say.  Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Being  one  of  the  spon- 
sors of  the  bill,  I  think  that  everybody  will  recognize  that  the  Manches- 
ter Airport  is  not  only  the  economic  engine  of  the  city  of  Manchester  but 
also  the  economic  engine  of  the  state.  The  number  of  people  that  travel 
through  that  airport  are  about  three  million.  The  expected  is  probably 
in  the  next  two  or  three  years  to  go  to  seven  million.  There  are  no  ques- 
tion that  some  of  the  concerns  that  the  airport  director  brought  to  Sena- 
tor Martel  and  myself  and  Senator  D'Allesandro,  are  certainly  things 
that  we  need  to  look  at.  I  certainly  believe  that  we  need  to  take  a  look 
at  these  and  study  them  to  make  sure  that  there  aren't  impacts  that  we 
really  haven't  thought  through.  So  I  think  that  interim  study,  having  a 
report  come  out  so  that  all  the  people  that  are  involved  have  a  better 
comfort  level  with  the  legislation.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  478-FN,  relative  to  penalties  for  DWI  offenses  and  relative  to  pro- 
hibited alcohol  sales  to  intoxicated  individuals.  Judiciary  Committee. 
Ought  to  pass  with  amendment.  Vote  4-1.  Senator  Peterson  for  the  com- 
mittee. 

Senate  Judiciary 
February  18,  2004 
2004-0526S 
03/04 

Amendment  to  SB  478-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  penalties  for  DWI  offenses. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 
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1  Penalties  for  Intoxication  or  Under  Influence  of  Drug  Offenses.  Amend 
RSA  265:82-b,  I  to  read  as  follows: 

I.  Except  as  otherwise  provided  in  this  section: 

(a)  Any  person  who  is  convicted  of  any  offense  under  RSA  215-A:11, 
I  or  RSA  265:82  shall  be: 

(1)  Guilty  of  a  [violation]  class  B  misdemeanor; 

(2)  Fined  not  less  than  [$050]  $500; 

(3)  Required  to  furnish  proof  of  successful  completion  of  an  im- 
paired driver  intervention  program  prior  to  the  restoration  of  the  person's 
driver's  license  or  privilege  to  drive,  provided  that,  if  the  person  has  pre- 
viously completed,  or  been  required  by  a  court  or  motor  vehicle  bureau 
to  complete,  an  impaired  driver  intervention  program  or  any  similar  pro- 
gram in  any  jurisdiction,  the  person  shall  be  required  to  furnish  proof  of 
successful  completion  of  the  multiple  D  WI  offender  intervention  detention 
center  program  or  an  equivalent  7-day  residential  intervention  program 
approved  by  the  commissioner  of  health  and  human  services;  [fmrd] 

(4)  The  person's  driver's  license  or  privilege  to  drive  shall  be  re- 
voked for  not  less  than  9  months  and,  at  the  discretion  of  the  court,  such 
revocation  may  be  extended  for  a  period  not  to  exceed  2  years.  The  court 
may  suspend  up  to  6  months  of  this  sentence,  provided  that  the  person 
has  entered  into  the  relevant  driver  intervention  program  required  by 
subparagraph  (3)  within  45  days  after  conviction,  or  as  soon  thereafter  as 
any  extenuating  circumstances  approved  by  the  department  of  health  and 
human  services  allow; 

(5)  The  sentencing  court  may,  consistent  with  RSA  651:2,  III, 
sentence  the  person  to  additional  alcohol  and/or  drug  treatment 
and  counseling  to  be  monitored  by  the  department  of  corrections, 
or  to  a  treatment  program  approved  by  the  commissioner  of  the 
department  of  health  and  human  services,  or  both.  In  addition,  the 
court  may  require  the  person  to  submit  to  random  urinalysis  by  the 
department  of  corrections  if  deemed  necessary  and  appropriate; 
and 

(6)  .The  court  in  which  the  person  was  convicted  may  re- 
duce the  conviction  to  a  violation  upon  a  motion  filed  by  either 
party  at  least  one  year  after  the  date  of  the  conviction.  In  decid- 
ing whether  to  reduce  the  conviction  to  a  violation,  the  court  may 
consider  the  person's  subsequent  driving  record,  any  evidence  of 
drug  or  alcohol  treatment,  the  hardship  that  having  a  criminal 
record  may  cause  for  the  person,  and  any  other  factors  that  the 
court  deems  relevant. 

(b)  Any  person  who  is  convicted  of  any  aggravated  DWI  offense 
under  RSA  215-A:11,  II,  or  RSA  265:82-a,  except  as  provided  in  subpara- 
graph (c),  shall  be: 

(1)  Guilty  of  a  class  A  misdemeanor; 

(2)  Fined  not  less  than  $500; 

(3)  [Required  to  furnish  proof  of  successful  completion  of  an  im- 
paired driver  intervention  program  prior  to  the  restoration  of  the  person's 
driver's  license  or  privilege  to  drive,  provided  that,  if  the  person  has  pre- 
viously completed,  or  been  required  by  a  court  or  motor  vehicle  bureau 
to  complete,  an  impaired  driver  intervention  program  or  any  similar  pro" 
gram  in  any  jurisdiction,  the  person  shall  be  required  to  furnish  proof  of 
successful  completion  of  the  multiple  DWI  offender  intervention  detention 
center  program  or  an  equivalent  7-day  residential  intervention  program 
approved  by  the  commissioner  of  health  and  human  services;  and]  Sen- 
tenced to  a  mandatory  sentence  of  not  less  than  10  consecutive  days 
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of  which  3  consecutive  24-hour  periods  shall  be  served  in  the  county 
correctional  facility  and  7  consecutive  24-hour  periods  shall  be 
served  at  the  state-operated  7-day  multiple  DWI  offender  interven- 
tion detention  center  established  under  RSA  172-B:2-b  within  21 
days  after  conviction,  except  that  in  circumstances  where  the  state- 
operated  7-day  multiple  DWI  offender  intervention  detention  cen- 
ter has  no  available  space  the  person  shall  be  assigned  the  first 
available  space.  The  person  shall  begin  following  any  treatment 
recommendations  arising  out  of  the  final  evaluation  given  to  the 
person  at  the  multiple  DWI  offender  intervention  detention  center 
program  within  60  days  after  the  person  has  completed  serving  the 
required  7  consecutive  24- hour  periods  at  the  center  or  such  other 
time  as  the  court  may  order; 

(4)  The  person's  driver's  license  or  privilege  to  drive  shall  be  re- 
voked for  not  less  than  18  months  and,  at  the  discretion  of  the  court,  such 
revocation  may  be  extended  for  a  period  not  to  exceed  2  years.  Except  for 
good  cause  found  by  the  court  and  noted  in  writing,  the  court  may  sus- 
pend up  to  6  months  of  this  sentence,  provided  that  the  person  has  en- 
tered into  the  relevant  driver  intervention  program  required  by  subpara- 
graph (3)  within  45  days  after  conviction,  or  as  soon  thereafter  as  any 
circumstances  approved  by  the  department  of  health  of  human  services 
allow;  and 

(5)  The  sentencing  court  Jnay,  consistent  with  RSA  651:2,  III, 
sentence  the  person  to  additional  alcohol  and/or  drug  treatment 
and  counseling  to  be  monitored  by  the  department  of  corrections, 
or  to  a  treatment  program  approved  by  the  commissioner  of  the 
department  of  health  and  human  services,  or  both.  In  addition,  the 
court  may  require  the  person  to  submit  to  random  urinalysis  by  the 
department  of  corrections  if  deemed  necessary  and  appropriate. 

(c)  Any  person  who  is  convicted  of  aggravated  DWI  under  RSA 
215-A:11,  11(a)(1)  or  11(b)(1),  or  RSA265:82-a,  Kb)  or  11(b),  shall  be: 

(1)  Guilty  of  a  class  B  felony; 

(2)  Fined  not  less  than  $1,000; 

(3)  [Required  to  furnish  proof  of  successful  completion  of  an  im- 
paired driver  intervention  program  prior  to  the  restoration  of  the  person's 
driver's  license  or  privilege  to  drive,  provided  that,  if  the  person  has  pre- 
viously completed,  or  been  required  by  a  court  or  motor  vehicle  bureau 
to  complete,  an  impaired  driver  intervention  program  or  any  similar  pro- 
gram in  any  jurisdiction,  the  person  shall  be  required  to  furnish  proof  of 
successful  completion  of  the  multiple  DWI  offender  intervention  detention 
center  program]  Sentenced  to  a  mandatory  sentence  of  not  less  than 
10  consecutive  days  of  which  3  consecutive  24- hour  periods  shall 
be  served  in  the  county  correctional  facility  and  7  consecutive  24- 
hour  periods  shall  be  served  at  the  state-operated  7-day  multiple 
DWI  offender  intervention  detention  center  established  under  RSA 
172-B:2-b  within  21  days  after  conviction,  except  that  in  circum- 
stances where  the  state-operated  7-day  multiple  DWI  offender  in- 
tervention detention  center  has  no  available  space  the  person  shall 
be  assigned  the  first  available  space.  The  person  shall  begin  fol- 
lowing any  treatment  recommendations  arising  out  of  the  final 
evaluation  given  to  the  person  at  the  multiple  DWI  offender  inter- 
vention detention  center  program  within  60  days  after  the  person 
has  completed  serving  the  required  7  consecutive  24-hour  periods 
at  the  center  or  such  other  time  as  the  court  may  order;  and 

(4)  The  person's  driver's  license  or  privilege  to  drive  shall  be  re- 
voked for  not  less  than  18  months  and,  at  the  discretion  of  the  court,  such 
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revocation  may  be  extended  for  a  period  not  to  exceed  2  years.  Except  for 
good  cause  found  by  the  court  and  noted  in  writing,  the  court  may  sus- 
pend up  to  6  months  of  this  sentence,  provided  that  the  person  has  en- 
tered into  the  relevant  driver  intervention  program  required  by  subpara- 
graph (3)  within  45  days  after  conviction,  or  as  soon  thereafter  as  any 
extenuating  circumstances  approved  by  the  department  of  health  and 
human  services  allow. 

2  Penalties  for  Intoxication  or  Under  Influence  of  Drug  Offenses.  Amend 
RSA  265:82-b,  II(a)-(b)  to  read  as  follows: 
(a)  For  a  second  offense: 

(1)  The  person  shall  be  guilty  of  a  class  A  misdemeanor. 

(2)  The  person  shall  be  fined  not  less  than  $500. 

(3)(A)  If  the  complaint  alleges  that  the  prior  conviction 
occurred  within  2  years  preceding  the  date  of  the  second  offense, 
the  person  shall  be  sentenced  to  a  mandatory  sentence  of  not  less  than 
[■iO]  30  consecutive  days  [of  which  3  consecutive  24-hour  periods  shall] 
to  be  served  in  the  county  correctional  facility  [and]  followed  by  7  con- 
secutive 24-hour  periods  [shall]  to  be  served  at  the  state-operated  7-day 
multiple  DWI  offender  intervention  detention  center  established  under 
RSA  172-B:2-b  within  21  days  after  conviction,  except  that  in  circum- 
stances where  the  state-operated  7-day  multiple  DWI  offender  interven- 
tion detention  center  has  no  available  space  the  person  shall  be  assigned 
the  first  available  space.  The  person  shall  begin  following  any  treatment 
recommendations  arising  out  of  the  final  evaluation  given  to  the  person 
at  the  multiple  DWI  offender  intervention  detention  center  program 
within  60  days  after  the  person  has  completed  serving  the  required  [t^] 
30  consecutive  24-hour  periods  at  the  center  or  such  other  time  as  the 
court  may  order. 

(B)  If  the  complaint  alleges  that  the  prior  conviction 
occurred  more  than  2  but  less  than  7  years  preceding  the  date 
of  the  second  offense,  the  person  shall  be  sentenced  to  a  manda- 
tory sentence  of  not  less  than  10  consecutive  days  of  which  3  con- 
secutive 24-hour  periods  shall  be  served  in  the  county  correc- 
tional facility  and  7  consecutive  24-hour  periods  shall  be  served 
at  the  state-operated  7-day  multiple  DWI  offender  intervention 
detention  center  established  under  RSA  172-B:2-b  within  21  days 
after  conviction,  except  that  in  circumstances  where  the  state- 
operated  7-day  multiple  DWI  offender  intervention  detention  cen- 
ter has  no  available  space  the  person  shall  be  assigned  the  first 
available  space.  The  person  shall  begin  following  any  treatment 
recommendations  arising  out  of  the  final  evaluation  given  to  the 
person  at  the  multiple  DWI  offender  intervention  detention  cen- 
ter program  within  60  days  after  the  person  has  completed  serv- 
ing the  required  7  consecutive  24-hour  periods  at  the  center  or 
such  other  time  as  the  court  may  order. 

(4)  The  person's  driver's  license  or  privilege  to  drive  shall  be  re- 
voked for  not  less  than  3  years. 

(5)  The  person  shall  pay  a  fee  to  the  commissioner,  as  established 
under  RSA  126-A:43,  for  the  costs  of  the  state-operated,  7-day  multiple 
DWI  offender  intervention  detention  center  program  prior  to  license  res- 
toration. 

(6)  A  person  who  leaves  the  program  before  completion  and  fails 
to  return  and  complete  it  as  soon  thereafter  as  extenuating  circumstances 
approved  by  the  department  of  health  and  human  services  allow,  or  who 
fails  to  begin  following  treatment  recommendations  within  the  time  re- 
quired by  subparagraph  11(a)(3)  shall  be  in  contempt  of  court  and  shall 
serve  a  minimum  of  30  days  in  the  county  correctional  facility. 
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(7)  The  sentencing  court  may,  consistent  with  RSA  651:2, 
III,  sentence  the  person  to  additional  alcohol  and/or  drug  treat- 
ment and  counseling  to  be  monitored  by  the  department  of  cor- 
rections, or  to  a  treatment  program  approved  by  the  commissioner 
of  the  department  of  health  and  human  services,  or  both.  In  addi- 
tion, the  court  may  require  the  person  to  submit  to  random  uri- 
nalysis by  the  department  of  corrections  if  deemed  necessary  and 
appropriate. 

(b)  For  a  third  offense,  any  person  convicted  under  this  paragraph 
shall  be  subject  to  all  the  penalties  of  subparagraph  (a)  except  that: 

(1)  The  person's  driver's  license  or  privilege  to  drive  shall  be  re- 
voked indefinitely  and  shall  not  be  restored  for  at  least  5  years.  At  the 
end  of  the  5-year  minimum  revocation  period  the  person  may  petition 
the  court  for  eligibility  to  reapply  for  a  driver's  license  and  the  court,  for 
good  cause  shown,  may  grant  such  eligibility  subject  to  such  terms  and 
conditions  as  the  court  may  prescribe.  Any  untimely  petition  under  this 
subparagraph  shall  be  dismissed  without  a  hearing.  If  such  petition  is 
granted  and  the  person  is  otherwise  eligible  for  license  restoration,  the 
person  may  then  apply  to  the  director  for  restoration  of  driver's  license, 
but  the  license  shall  not  be  restored  until  the  provisions  of  RSA  263:65- 
a  and  all  other  requirements  under  law  are  met. 

(2)  [If  the  person  has  completed  the  state-operated  7-day  mul- 
tiple DWI  offender  intervention  detention  center  program  as  required 
under  subparagraph  (a)(3)  upon  conviction  for  a  prior  offense,!  The  per- 
son shall  be  sentenced  to  a  mandatory  sentence  of  not  less  than  [30] 
180  consecutive  days  [of  which  23  consecutive  24-hour  periods  shall  be 
served]  in  the  county  correctional  facility  [and  7  consecutive  24-hour 
periods  shall  be  served  at  the  state-operated  7-day  multiple  DWI  offender 
intervention  detention  center  established  under  RSA  172-B:2-b,  and] 
following  which  the  person  shall  complete  at  the  person's  own  expense 
a  residential  treatment  program  of  at  least  28  days  duration  or  an  in- 
tensive course  of  substance  abuse  treatment  based  upon  a  formal  evalu- 
ation by  a  licensed  alcohol  and  other  drug  counselor  and  approved  by  the 
department  of  health  and  human  services  before  the  driver's  license  may 
be  restored. 

(3)  [A  person  who  leaves  the  multiple  DWI  offender  program 
before  completion  and  fails  to  return  and  complete  it  as  soon  thereaf- 
ter as  extenuating  circumstances  approved  by  the  department  of  health 
and  human  services  allow,  shall  be  in  contempt  of  court  and  shall  serve 
a  minimum  of  30  days  in  the  county  correctional  facility]  The  sentenc- 
ing court  may,  consistent  with  RSA  651:2,  III,  sentence  the  person 
to  additional  alcohol  and/or  drug  treatment  and  counseling  to  be 
monitored  by  the  department  of  corrections,  or  to  a  treatment  pro- 
gram approved  by  the  commissioner  of  the  department  of  health 
and  human  services,  or  both.  In  addition,  the  court  may  require 
the  person  to  submit  to  random  urinalysis  by  the  department  of 
corrections  if  deemed  necessary  and  appropriate. 

3  Penalties  for  Intoxication  or  Under  Influence  of  Drug  Offenses.  Amend 
the  introductory  subparagraph  of  RSA  265:82-b,  II  to  read  as  follows: 

II.  Upon  conviction  of  any  offense  under  RSA215-A:11,  RSA  265:82, 
or  RSA  265:82-a,  based  on  a  complaint  which  alleged  that  the  person  has 
had  one  or  more  prior  convictions  under  RSA  215-A:11,  RSA  265:82,  or 
RSA  265:82-a,  or  RSA  630:3,  II,  or  under  reasonably  equivalent  offenses 
in  an  out-of-state  jurisdiction,  within  [iO]  7  years  preceding  the  date  of 
the  second  or  subsequent  offense,  the  person  shall  be  subject  to  the  fol- 
lowing penalties  in  addition  to  those  provided  in  paragraph  I: 
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4  Penalties  for  Intoxication  or  Under  Influence  of  Drug  Offenses.  Amend 
RSA  265:82-b,  III  to  read  as  follows: 

III.  If  any  person  is  convicted  of  a  violation  of  RSA  215-A:11,  RSA 
265:82,  or  RSA  265:82-a,  and  the  conviction  is  not  based  upon  a  com- 
plaint which  alleges  prior  convictions  as  provided  in  RSA  265:82-b,  II, 
but  the  person  is  found  to  have  had  one  or  more  such  prior  convictions 
in  this  state  or  in  an  out-of-state  jurisdiction  within  [iO]  7  years  preced- 
ing the  date  of  the  offense,  the  person's  driver's  license  or  privilege  to 
drive  shall  be  revoked  for  not  less  than  one  year  nor  more  than  3  years. 
Except  for  good  cause  found  by  the  court  and  noted  in  writing,  the  court 
may  suspend  up  to  6  months  of  this  sentence,  provided  that  within  45 
days  after  conviction  the  person  has  entered  the  7-day  program  at  the 
state-operated  multiple  DWI  offender  intervention  detention  center  pro- 
gram or  an  equivalent  7-day  residential  intervention  program  approved 
by  the,  commissioner  of  health  and  human  services,  as  provided  in  RSA 
172-B:2-b  and  RSA  263:65-a.  The  person's  license  shall  not  be  restored 
until  the  person  has  successfully  completed  the  program.  The  court  may 
further  order  attendance  at  a  residential  treatment  center,  for  a  period 
not  to  exceed  30  days,  at  the  person's  own  expense. 

5  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-0526S 

AMENDED  ANALYSIS 
This  bill  modifies  the  penalties  for  certain  DWI  offenses. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  Senate  Bill  478 
as  ought  to  pass  with  amendment.  Senate  Bill  478  deals  with  penal- 
ties for  DWI  offenses  and  establishes  that  any  person  convicted  of  any 
offense  under  RSA  215-A:11,  I  or  RSA  265:82  shall  be  guilty  of  a  Class 
B  misdemeanor  and  fined  not  less  than  $500  for  first  time  DUI  offense. 
This  dramatic  step  towards  establishing  the  policy  that  driving  under 
the  influence  will  not  be  tolerated  in  New  Hampshire  is,  I  think,  an 
important  step  forward.  The  penalties  for  other  offenses  are  also  in- 
creased and  those  convicted  under  this  bill  can  be  subject  to  random 
testing.  The  legislation  allows  courts  to  take  control  over  second  and 
third  DWI  as  well  as  to  direct  people  into  treatment  programs  where 
appropriate.  The  counties  came  to  us  and  felt  that  the  original  bill 
could  increase  their  costs,  which  of  course  flow  to  the  property  tax  bills 
of  our  communities  by  as  much  as  $3  million  a  year.  With  the  amend- 
ment which  is  before  you,  the  counties  have  come  to  us  and  said  that 
their  estimation  is  that  could  be  reduced  by  as  much  as  80  percent, 
possibly  more.  I  am  sure  that  these  considerations  will  be  reviewed  in 
Finance  as  the  bill  is  an  FN  bill  and  will  move  on  from  here.  But  I  want 
to  thank  the  members  of  the  Judiciary  Committee  who  worked  long 
and  hard  on  this  bill,  attended  a  contentious  ALS  hearing  on  a  field  trip 
that  we  had  one  day,  and  also  went  down  to  see  how  the  programs  for 
the  IDIP  program  are  carried  out  at  the  Impaired  Driver  Intervention 
Program,  that  is  what  the  acronym  stands  for,  at  the  serenity  place  in 
Manchester.  The  sponsor.  Senator  Jack  Barnes,  along  with  Represen- 
tative Morris  in  the  House,  fought  valiantly  and  well  to  see  this  stiff- 
ening of  our  DWI  laws  be  put  in  place.  I  believe  that  you  have  before 
you,  as  a  result  of  this  amendment,  and  also  perhaps  as  a  result  of  the 
bill  passed  earlier  today.  Senate  Bill  388,  a  balanced,  carrot  and  stick 
approach  for  the  state  of  New  Hampshire,  which  will  serve  us  well  and 
encourage  the  best  results.  I  ask  that  the  full  Senate  adopt  the  amend- 
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ment  of  the  Judiciary  Committee  on  Senate  Bill  478  and  moving  it  on 
through  the  process  to  the  Finance  Committee  and,  hopefully,  onto  the 
House  from  there.  Thank  you,  Mr.  President. 

Amendment  adopted. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  rise 
in  opposition  to  the  amendment.  I  first  want  to  say  that  I  am  all  for  in- 
creased penalties  for  the  tragedies  that  drunk  driving  produces  in  this 
state,  across  this  state.  I  think  that  we  should  work  to  increase  those 
penalties  for  those  who  are  the  most  egregious  offenders,  but  I  don't 
think  that  we  are  really  aware  right  now  of  what  exactly  those  penal- 
ties are  since  they  are  portrayed  in  the  media  as  being  nothing  more 
than  a  traffic  ticket,  which  really  is  not  the  case.  I  think  that  it  is  im- 
portant that  we  understand  exactly  what  these  penalties  are  right  now. 
First  of  all,  the  refusal  to  take  the  test,  your  license  or  privilege  to  drive 
can  be  suspended  for  a  period  of  180  days.  That  is  to  start  with.  Next 
is,  that  you  can  also  receive  a  fine  of  up  to  $1,000  or  nine  months  loss 
of  license  to  a  maximum  of  two  years  for  suspension  of  license.  Also  you 
can  have  your  license  revoked.  We  are  talking  about  first  time  offend- 
ers here  right  now.  Twenty  hours  of  standardized  curriculum  and  exit 
interview  is  also  required.  Completion  of  impaired  driver  intervention 
program.  Also  proof  of  financial  responsibility  in  the  amount  of  $25,000 
to  cover  personal  injury  loss  or  damage  loss  from  that  first  offense  on. 
Also,  a  seven-day  residential  intervention  program  approved  by  the  com- 
missioner at  their  own  expense.  Furthermore,  if  you  are  under  21,  the 
maximum  penalties  apply.  You  can  have  an  ignition  interlock  device  as 
defined  in  RSA  259:43  on  any  vehicle  registered  to  that  person  that  is 
used.  In  addition  to  that,  you  can  also  be  guilty  of  aggravated  DUI,  which 
carries  a  Class  A  misdemeanor  crime  for  up  to  $2,000  penalty  and  18 
months  of  suspended  license.  In  addition,  you  can  have  your  registra- 
tion of  your  vehicles  rescinded.  You  can  also  be  required  to  have  the  20 
hours  of  standardized  service,  and  you  can  also  have  a  Class  A  misde- 
meanor, which  carries  an  imprisonment  for  a  term  not  exceed  one  year. 
There  are  substantial  penalties  right  now  on  the  books  that  are  com- 
monly ignored.  I  will  go  after  some  of  the  members  of  the  media  for  mis- 
informing the  public  on  this  too,  because  there  are  severe  penalties.  But 
that  is  not  what  is  making  the  person,  I  think,  working  as  a  detriment, 
apparently  under... that  becomes  the  reason  for  this  bill.  It  is  one  of  the 
things  that  we  seem  to  forget  here,  is  that  anybody  who  has  a  .01  blood 
alcohol  level  can  be  convicted  in  this  state  and  subject  to  these  increased 
penalties  and  fines  on  a  first  offense.  I  was  at  a  legislative  function  where 
many  of  the  people  that  we  all  know,  anyone  of  them  could  be  stopped 
for  impaired  driving  and  be  subject  to  this  guilty  law.  I  would  love  to 
see...  well. ..let's  not  go  there.  But  I  am  just  saying  that  sometimes  we 
tend  to  be  hypocritical.  We  are  talking  about  many  people  that  are  out 
there,  that  are  driving,  that  go  out  to  dinner  and  they  have  one  beer  and 
a  20-year-old  rent-a-cop  from  UNH  or  from  Seabrook....I  will  pick  some 
of  these  places  that  have  20-year  old  officers  who,  in  their  opinion,  say 
that  you  are  impaired.  Therefore,  if  you  refuse  that  breathalyzer  test, 
you  lose  your  license.  You  are  presumed  guilty  right  now  and  you  are 
subject  to  be  a  criminal.  This  goes  after  the. ..many  people,  the  general 
population  right  now,  of  anyone  going  out  to  dinner.  If  you  really  want 
to  make  this  thing  stick,  then  you  prohibit  alcohol  from  being  served 
along  with  dinner  at  restaurants.  And  if  you  are  really  concerned  about 
safety,  then  you  can  now... I  don't  see  proposals  to  change  the  speed  lim- 
its, which  causes  many  deaths.  We  have  statistics  that  are  provided... they 
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are  very  close.  Speed  is  responsible  for  a  lot  of  highway  deaths.  Why 
don't  we  lower  the  speed  limits  down  to  20  miles  an  hour  and  make  it  a 
criminal  offense  for  your  first  ticket  that  you  receive  and  suspend  your 
license,  and  subject  you  to  fines,  all  in  the  name  of  safety  for  our  roads? 
Why  don't  we  do  that  and  how  absurd  is  this?  Because  number  one:  We 
would  probably  have  a  hard  time  enforcing  it.  But  number  two:  It  catches 
a  lot  of  people.  But  they  think  you  are  going  to  catch  the  other  person. 
We  really  are  getting  into  getting  realistic  about  safety.  I  know  that  it 
is  politically  unpopular  to  go  against  some  of  these  things  that  are. ..such 
as  drunk  driving  or  other  things,  but  someone  has  to  stand  up  at  some 
point  and  say  we  do  have  penalties,  and  maybe  they  are  just  not  work- 
ing enough.  So  if  that  is  the  case,  go  after  the  most  egregious  of  these 
offenders  and  if  you  are  going  to  be  really  concerned  about  safety,  look 
at  other  things  as  well.  But  right  now,  we  are  going  to  go  after  the  gen- 
eral public  where  our  laws  tend  to  become  more  of  a  hindrance  and  it 
is  going  to  cause  more  problems  for  many  innocent  people.  Now  when  I 
say  "innocent"  I  am  talking  about  people  who  are  in  the  opinion  of  the 
arresting  officer  impaired.  They  may  not  be  drunk.  At  .01  or  .02  you 
might  not  be  considered  drunk,  but  it  is  your  word  against  the  police 
officer's.  If  you  are  convicted,  you  are  going  to  lose  your  license.  If  you 
lose  it  that  long,  you  are  probably  out  of  a  job,  so  I  would  like  to  see  a 
fiscal  note  showing  the  number  of  people  who  may  be  kicked  out  of... may 
lose  their  employment  and  be  forced  onto  state  payrolls.  I  would  like  to 
see  some  of  those  statistics  included  in  the  fiscal  note,  because  we  just 
continually,  continually  working  to  decrease  the  levels  that  we  are  go- 
ing to  go  after  people  for  and  we  are  increasing  the  penalties.  Where  does 
the  point  come  where  we  actually  catch  people  who  really  aren't  im- 
paired? Now  I  would  be  happy  to  support  a  bill  like  this,  if  you  want  to 
put  in  a  safe  harbor  provision  where  someone  is  at  a  .02  or  .03  they  must 
be  released.  But  we  don't  seem  to  have  that  in  here.  Generally  the  pub- 
lic thinks  that  if  you  are  .01  or  .02  and  they  stop  you,  you  agree  to  take 
the  test,  you  are  home  free.  Well  you  are  not!  Because  if  that  officer  has 
it  out  to  get  you,  you  are  gone.  Now,  I  don't  have  a  lot  of  problems  and 
I  have  also  gone  along  on  a  few  ride-alongs  with  the  state  police  and  I 
have  observed  them  very  professional.  I  have  never  witnessed  any  abuse 
of  that. ..on  their  stops  determining  if  someone  is  impaired  or  not.  But 
the  point  is,  that  all  of  police  have  that  authority  right  now.  I  have  seen 
some  terrible,  terrible  abuses  over  at  Hampton  Beach  and  at  Durham 
and  in  some  of  the  schools  from  here  that  hire  these  rent-a-cops  who  are 
granted  the  same  authority.  So  all  of  you  be  aware,  if  you  support  this 
bill,  you  could  be  the  next  person  we  see  your  name  in  the  paper.  For 
that  reason,  I  do  oppose  this  bill.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  don't  have  a  question 
of  Senator  Sapareto,  and  I  appreciate  the  fact  that  all  of  us  in  the  room 
have  a  right  to  our  opinions.  So  I  do  not  look  daggers  at  Senator  Sapareto. 
What  I  want  to  say  is:  I  want  to  thank  the  committee,  at  least  four  mem- 
bers of  the  committee,  that  put  this  together  and  got  it  here  to  the  floor. 
Driving  While  Intoxicated  (DWI)  has  been  on  mind  for  quite  a  while. 
Maybe  Sheila  was  here.  Senator  Roberge  was  here  when  the  .08  bill, 
when  that  became  a  reality.  That  was  an  13-11  vote  on  this  floor.  I  was 
the  dirty  devil  that  finally  got  it  through.  They  blamed  me  for  it  and  that 
was  good,  because  the  hospitality  industry  was  a  little  upset.  I  guess 
what  I  want  to  say  is  that  when  Senator  Sapareto  talked  about  20-year- 
old  rent-a-cops.  Well  I  am  73  almost  and  I  have  20-year-old  grandchil- 
dren who  I  listen  to  and  I  think  they  would  be  quite  able  to  make  a  deci- 
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sion  if  they  were  in  the  pohce  force.  I  think  that  there  are  plenty  of  20- 
year-old  police  officers  out  there  from  Hampton  or  wherever  else  they 
might  be,  that  have  certain  deals  that  they  have  to  deal  with,  and  if  a 
20-year-old  police  officer  stops  me  for  going  85  up  93,  do  you  know  what 
I  say  to  them?  "You  are  doing  your  job,  son.  Good  luck  and  I  appreciate 
you  bringing  it  to  my  attention."  I  wouldn't  have  a  problem  with  a  20 
year  old  giving  me  a  ticket  because  20-year-olds  in  my  mind,  are  damn 
good  people.  I  fought  with  them  in  Korea.  Now,  I  also  heard  "political". 
That  is  an  absurd  statement.  I  will  tell  you  how  this  bill  started.  It  started 
when  John  Stephen  came  to  me  when  he  was  Assistant  Commissioner 
of  Safety  and  we  sat  down  on  this  with  one  of  the  attorney  generals, 
trying  to  get  some  of  these  murderers. ..and  I  will  call  them  murderers... off 
the  highway.  John  put  a  lot  of  time  into  this  and  just  about  as  it  was 
coming  together,  guess  what?  John  got  promoted  to  the  Commissioner 
of  Health  and  Human  Services.  I  have  to  tell  you  that  I  talked  to  Peter 
Thomson  last  night.  Peter,  as  you  know,  is  head  of  Highway  Safety.  He 
has  been  there  for  a  number  of  years,  has  a  battle  on  for  DWI  people  and 
the  drunks  that  are  out  there  doing  it.  Peter  told  me  what  the  commit- 
tee did,  what  the  amendment  the  committee  did  was  fine  with  him  and 
he  thought  it  was  a  good  job.  He  said  that  he  hoped  that  the  majority 
of  this  Senate  could  vote  for  this  bill  to  move  it  forward  to  the  Finance 
Committee  and  then  over  to  the  House.  I  would  say  that  if  Senator 
Sapareto  has  a  problem  with  this,  he  can  saddle  up  and  go  over  to  the 
House  and  give  a  speech  over  there.  I  don't  discount  the  fact  that  he  has 
a  right  to  say  that  but  I  disagree  with  him  about  everything  that  he  said, 
but  that  is  okay.  We  agree  to  disagree  sometimes.  It  is  not  a  political 
issue.  What  it  is,  it  is  a  bill  and  a  step  to  save  lives  on  New  Hampshire's 
highways.  Now  the  lives  that  we  are  saving,  we  might  not  know  them 
but  God  forbid  it  is  one  of  our  family  or  ourselves.  I  think  that  we  need 
to  take  this  step.  I  think  drunk  drivers  don't  belong  on  the  highway  and 
that  anything  that  we  can  do  to  make  it  tighter  is  okay.  For  those  people 
that  are  drinking  at  this  shindig  that  Senator  Sapareto  saw,  he  didn't 
see  Senator  Barnes  doing  it,  because  Senator  Barnes  can't  stand  up  here 
and  play  mister  pure  guy  with  the  halo  over  my  head.  I  will  go  a  step 
further.  When  I  was  20-years-old,  we  will  go  back  to  that  20-year-old 
rent-a-cop,  I  was  in  the  service.  I  had  my  first  automobile.  I  came  back 
from  Korea,  I  had  enough  money  and  I  bought  my  first  car.  Guess  what 
I  did  with  it?  I  drank  too  damn  much  coming  home  one  night  and  I 
smacked  into  a  state  police  car.  The  only  good  part  about  that  is  that  he 
was  off  in  the  woods  because  there  was  another  accident  with  somebody 
hurt  down  in  the  woods,  so  he  didn't  get  back  to  me  for  a  while.  So  I 
learned  my  lesson  when  I  was  20.  By  gosh,  do  I  drink?  Yes,  I  drink.  I  love 
Schlitz  beer  when  I  can  find  it  and  I  will  drink  Budweiser  when  I  can't. 
But  I  know  when  I  have  enough.  Of  course  I  have  to  say  this  to  you: 
During  the  debate  on  this  DWI  down  to  .08,  we  were  invited  over  to  take 
this  test  that  I  think  Senator  Clegg  might  have  talked  about  or  maybe 
it  was  Senator  Peterson.  I  brought  with  me,  because  they  didn't  have 
beer,  they  had  liquor,  but  they  didn't  have  beer,  so  I  had  to  bring  my  own. 
I  brought  a  six-pack  of  Schlitz.  They  were  16  ounce  cans.  And  you  go  and 
ride  around  the  cones.  By  God,  when  I  first  got  there  it  was  easy.  I  didn't 
hit  a  one.  By  the  time  I  got  through  with  my  fifth  one,  there  wasn't  a 
cone  standing.  Not  a  cone  standing.  I  knocked  them  all  down  and  I  thought 
it  was  funny.  I  was  laughing  as  I  knocked  them  down... ha,  ha,  there  goes 
another  one.  Guess  what?  They  took  my  blood  and  do  you  know  what  it 
was?  I  was  still  able  to  drive  legally.  I  was  only  .07.  I  could  hardly  stand 
up. ..because  of  my  size,  I  was  a  little  bit  heavier  at  that  time.  So  thank 
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you,  committee  and  colleagues.  I  hope  that  you  can  see  fit  to  keep  some 
of  these  bums  off  of  the  highway.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  really  appreciate  the 
concern  about  getting  drunk  drivers  off  the  road  and  doing  what  we  can 
to  express  our  lack  of  tolerance  for  drunk  driving.  Twenty-four  years  ago, 
I  completed  a  program  to  become  an  EMT  and  to  work  as  an  Alcohol 
Crisis  Intervention  person.  A  good  friend  of  mine  was  in  the  same  pro- 
gram. Just  after  we  finished  the  program,  took  our  exams,  he  graduated 
from  college.  I  had  already  graduated  from  college.  The  week  before  he 
was  going  to  start  work  in  this  field  and  the  day  before  his  certificate 
arrived  in  the  mail,  he  was  killed  by  a  drunk  driver,  a  repeat  offender. 
He  was  very  inebriated,  crushed  his  car,  took  his  life.  Ever  since  then,  I 
have  had  a  passion  about  this  too.  Twelve  years  ago,  about  eleven  or 
twelve  years  ago,  my  very  first  main  speech  in  this  legislature  was  in 
support  of  that  legislation,  in  support  of  .08  over  there  in  the  House.  I 
have  since  worked  and  advocated  for  the  state's  commitment  for  treat- 
ment, for  prevention,  for  appropriate  penalties  under  the  law.  What  con- 
cerns me  about  this  bill  is  the  first  offense.  Making  the  first  offense  a 
crime,  a  criminal  offense.  What  concerns  me  about  that  is  someone  un- 
der the  age  of  21  at  .02  is  presumed,  presumptively,  is  going  to  be  guilty 
of  a  crime.  Now  a  person  of  slight  weight  and  slight  build  could  have  a 
tall  glass  of  orange  juice  that  has  been  sitting  in  the  refrigerator  a  little 
to  long  and  they  could  come  up  .02.  Now  .08,  just  because  you  are  un- 
der .08  doesn't  mean  that  you  are  not  guilty  of  driving  under  the  influ- 
ence. You  could  be  .02  as  an  adult,  and  you  could  be  convicted  of  driv- 
ing under  the  influence.  My  concern  is  that  we  are  making  that  a  crime. 
I  can  support  everything  else  in  this  amendment  except  the  notion  that 
that  first  offense  becomes  a  criminal  offense.  I  appreciate  the  work  of  the 
committee.  I  think  that  there  are  a  lot  of  good  things  in  here  and  I  real- 
ize that  there  is  a  provision  that  that  could  be  potentially  reversed  after 
a  year's  period  of  time.  That  is  a  good  provision.  That  almost  makes  me 
comfortable  enough  to  say,  "This  is  okay."  But  I  think  that  is  just  one  step 
too  far,  so  therefore,  I  would  like  to  call  for  a  division  of  the  question,  so 
that  when  we  take  our  vote  on  this  amendment,  we  divide  out  section  one, 
I-a,  I  &  VI  and  vote  on  them  as  a  separate  question,  if  we  could? 

SENATOR  EATON  (In  the  Chair):  The  amendment  has  already  passed. 
We  are  on  the  bill. 

SENATOR  BELOW:  Oh,  I  missed  the  amendment. 

SENATOR  BARNES:  Yes,  and  you  are  over  20  too! 

SENATOR  BELOW:  See,  this  doesn't  make  sense  to  me.  It  seems  like 
we  should  have  the  ought  to  pass  and  get  into  the  debate  so  that  we  can 
address  the  amendment.  I  have  requested  an  amendment  from  Legis- 
lative Services  that  would  do  the  same  thing.  I  don't  think  that  it  has 
arrived  yet,  perhaps  somebody  could  check  on  that.  I  would  like  to  of- 
fer that.  That  would  leave  all  the  bill  standing  as  amended,  except  for 
that  first  offense. 

SENATOR  BARNES:  I  have  two  or  three  thing  to  say,  I  guess.  I  wanted 
to  talk,  I  didn't  really  want  to  ask  you  a  question.  But,  if  it  has  to  be  a 
question,  I  will  say  would  you  believe  that  the  first  offender,  when  he 
kills  somebody,  is  just  as  guilty  as  anybody  else?  So  a  lot  of  things  hap- 
pen with  the  first  offense,  and  I  think  that  you  probably  know  that  Sena- 
tor, so  I  have  no  sympathy  for  the  first  time  loser.  The  first  time  loser 
kills  my  wife  or  child,  I  have  no  sympathy  for  that  first  time  person. 
Would  you  believe  that? 
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SENATOR  BELOW:  I  certainly  believe  that. 

SENATOR  BARNES:  Okay.  Thank  you. 

SENATOR  BELOW:  I  certainly  believe  that,  and  I  am  afraid  that  a  first 
time  offender  who  kills  is  going  to  be  convicted  of  negligent  homicide  of 
worse.  Okay? 

SENATOR  BARNES:  Perhaps. 

SENATOR  BELOW:  And  you  yourself.... 

SENATOR  BARNES:  Wait  a  minute,  wait  a  minute,  wait  a  minute... hold 
on  here,  take  it  easy... Number  two:  I  would  ask  the  group  not  to  vote... or 
if  you  vote,  not  to  accept  Senator  Below's  amendment.  Number  three:  I 
would  like  to  call  for  a  roll  call  when  we  get  finalized  on  this. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  First  of  all,  I  am  all 
in  favor  of  most  of  this  bill  myself.  Go  after  it.  In  fact,  I  don't  even  think 
that  the  second  or  third  or  additional  offenders  are  severe  enough  in  this 
bill.  I  am  all  for  throwing  the  book  at  them.  If  you  want  to  have  them  shot 
like  we  do  in  Saudi  Arabia,  maybe  I  would  support  that  to.  I  wouldn't  have 
a  problem  with  that.  Again,  I  am  talking  about  a  first  time  offender  that 
in  the  opinion  of  someone,  again,  they  are  not  drunk  drivers.  They  are 
determined  by  someone  to  be  impaired.  Senator  Barnes,  would  you  believe 
that  I  actually  had  taken  the  same  test  along  with  the  chairman  of  the 
Ti'ansportation  Committee  about  three  months  ago,  the  same  exact  test? 

SENATOR  BARNES:  I  heard  that  you  did  and  that  you  hit  all  of  the  cones. 

SENATOR  SAPARETO:  Actually,  I  stand  to  correct  you.  The  chairman  of 
the  Transportation  Committee  didn't  hit  any  cones  and  actually,  neither 
did  I.  But,  however,  the  point  was  that  it  affects  everyone  differently.  So 
when  we  are  talking  impairment  it  is  important  to  recognize  that  we  are 
not  in  the  habit,  we  are  all  for  getting  drunk  drivers  off  of  the  road,  but 
let's  be  clear  about  what  we  are  talking  about  here.  We  are  talking  about 
in  the  judgement  of  an  officer,  impaired.  We  are  not  necessarily  talking 
about  a  drunk  driver.  If  there  was  a  safe  harbor  in  our  statutes  that  did 
provide  that,  then  we  would  talking  about  a  drunk  driver.  But  we  are  not. 
Now,  Senator  Barnes,  in  your  example,  apparently... 

SENATOR  BARNES:  Are  you  asking  me  a  question?  Am  I  supposed  to 
be  standing  up? 

SENATOR  SAPARETO:  Well  I  guess  that  I  will  pose  this  as  a  question 
then  to  Senator  Barnes.  Is  that  initially  you  learned  your  lesson  from  a 
first  time  offense,  which  I  would  say  that  most  people,  if  you  were  to  stop 
someone  on  the  street  and  ask  them  the  differences  of  what  the  penalties 
are,  apparently  not  even  the  press  knows,  when  you  ask  them  what  the 
penalties  are  for  first  offense  and  then  what  we  are  proposing  for  penal- 
ties for  a  first  offense.  If  that  has  changed  by  another  three  months  loss 
of  license,  it  is  going  to  make  such  a  dramatic  affect  upon  our  drunk  driv- 
ers in  this  state.  I  would  love  to  see  any  evidence  to  that  because  I  didn't 
see  evidence  to  that.  Now,  it  is  wonderful  that  you  are  going  to  make  crimi- 
nals out  of  these  people  but  I  am  concerned  that  we  are  throwing  the  baby 
out  with  the  bath  water.  If  you  really  want  to  go  after  safety  too,  go  after 
the  speed  limits  as  well.  Go  after  all  of  these  things  that  maybe  might  not 
be  as  popular  with  the  public.  I  received  just  as  much  correspondence  for 
people  who  are  mistakenly  arrested  on  impaired  driving  that  were  very 
upset  about  it  and  they  carried  it  with  them  to  this  day.  These  are  very 
upstanding  people  that  any  of  us  would  be  shocked  to  think  that  they  had 
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that  kind  of  experience  but  they  were  there  and  they  were  caught.  So  I 
for  one,  can't  be  hypercritical  in  doing  this.  Actually,  at  that  exam,  at  that 
test  that  you  had  described,  I  remember  when  we  were  .03  or  .04  and  I 
remember  one  of  the  officers  there  saying,  "Well  we  would  arrest  you 
because  I  still  think  that  you  are  impaired  at  .03  or  .02  even  though  we 
had  done  everything  soberly.  Even  the  doctor  who  was  there,  that  gave 
us  those  acuity  tests,  we  did  them  perfectly,  but  they  were  doing  it  just 
because. ..at  that  time,  I  had  gotten  them  just  a  little  bit  angry  enough  to 
say,  "I  am  going  to  go  after  you."  That  is  the  power  that  we  place  in  our 
police.  I  know  that  they  do  a  great  job  and  they  have  a  tough  job  to  do. 
But  remember  that  we  are  granting  all  of  them  that  equivalent  author- 
ity. All  that  we  are  saying  is  that  in  their  judgement  they  are  impaired, 
then  those  are  the  people  that  are  now  going  to  be  criminals  in  this  state. 
Now  how  far  are  we  going  to  go  on  this  thing?  How  far  do  we  want  to  take 
this?  Do  we  want  to  lower  the  alcohol  level?  Would  you  support  lowering 
the  alcohol  level  down  to  .04? 

SENATOR  EATON  (In  the  Chair):  This  is  a  long  question.  Is  this  a  ques- 
tion or  a  speech? 

SENATOR  SAPARETO:  That  is  all. 

SENATOR  BARNES:  I  would  be  happy  to  answer  that  but  that  will  be 
have  to  be  next  session.  I  might  not  get  elected.  I  guess  that  I  just  want 
to  wrap  it  up  Senator  Sapareto,  that  I  believe  that  after  all  of  these  con- 
versations that  we  just  had  in  this  chamber,  that  you  are  going  to  vote 
against  my  bill.  Is  that  true? 

SENATOR  SAPARETO:  I  would  love  to  vote  for  this  bill  if  it  just  did  not 
have  that  section  in  it  for  first  time  offenders. 

SENATOR  BARNES:  But  you  are  going  to  vote  against  what  we  have  here? 

SENATOR  SAPARETO:  I  will  have  to  vote  against  it,  yes. 

SENATOR  BARNES:  Okay,  thank  you  very  much. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Somebody  said  to  me, 
they  said,  "Is  it  first  time  offender  or  first  time  caught  offender"?  Usu- 
ally it  is  first  time  caught.  But  everybody  keeps  looking  and  talking  about 
somebody  who  drank  an  old  orange  juice  or  whatever.  Take  a  look  at  the 
line.  It  says,  "drug  offense".  So  it  is  the  first  time  that  I  get  caught  driv- 
ing under  "PCP",  it  should  be  a  violation  right?  Maybe  it  affected  me 
different  than  it  is  going  to  affect  somebody  else  but  take  a  look  at  it,  it 
is  also  for  drug  offenses.  The  guy  who  is  stoned  out  of  his  mind.  There 
is  no  way  to  test  that  level.  You  can't  blow  into  a  machine  and  find  out 
where  he  is  a  .02  or  .20.  So  what  we  said  is,  anybody  who  gets  caught 
driving  impaired,  gets  a  Class  B  misdemeanor.  Then  we  gave  them  the 
option  that  if  they  keep  themselves  clean  and  do  what  the  court  ordered 
them  to  do  to  get  their  treatment,  then  at  the  end  of  the  year,  they  can 
reduce  it  down  to  a  violation,  which  is  the  area  in  which  most  of  us 
wanted  it  to  be  to  begin  with.  But  I  will  tell  you.  Class  B  misdemeanor 
sure  gives  someone  an  incentive  to  keep  clean  and  get  clean  in  order  to 
get  it  reduced.  So  it  is  not  about  the  guy  who  maybe  is  a  .02,  it  is  about 
the  guy  that  is  out  there  who  is  stoned  out  of  his  mind  on  some  kind  of 
drug  that  I  don't  even  know  about  yet.  Could  be  "ecstasy",  it  could  be 
"PCP",  "angel  dust",  could  be  "crystal  meth",  could  be  any  of  that  stuff, 
and  they  are  out  there.  Those  are  the  people  that  are  going  to  get  picked 
up  under  this  and  they  are  going  to  get  a  sentence  that  is  going  to  make 
them  think  twice  and  it  is  going  to  make  them  do  something  about  what 
they  have  done.  Thank  you,  Mr.  President. 
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SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Clegg,  I  was 
going  to  ask  Senator  Sapareto  this  question,  but  I  will  ask  you  instead. 
Do  you  think  that  a  violation  of  a  tail  light  being  out  is  as  significant  as 
somebody  on  a  first  offense  being  guilty  of  what  we  are  talking  about? 

SENATOR  CLEGG:  Do  I  think  that  a  broken  tail  light  is  as  serious  as 
being  a  first  offender  of  driving... 

SENATOR  GATSAS:  Because  they  are  both  violations  right  now. 

SENATOR  CLEGG:  I  think  that  driving  impaired... the  broken  tail  light 
lens  isn't  going  to  kill  me  if  that  is  what  you  are  asking.  I  think  that 
there  is  a  big  difference. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  SAPARETO:  Senator  Clegg,  isn't  it  true  though,  that  if  you 
refuse  to  take  a  blood  test  to  see  if  are  impaired,  but  you  also  have  loss 
of  license  too? 

SENATOR  CLEGG:  That  is  under  a  different  statute,  it  is  not  under  this 
statute.  If  you  refuse  to  take  a  breathalyzer  test,  then  yes,  you  are  sub- 
ject, under  a  different  statute,  to  six  months  loss  of  license. 

SENATOR  SAPARETO:  Thank  you. 

Senator  Below  offered  a  floor  amendment. 

Sen.  Below,  Dist.  5 

March  4,  2004 

2004-0704S 

03/10 

Floor  Amendment  to  SB  478-FN 

Amend  RSA  265:82-b,  1(a)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

(a)  Any  person  who  is  convicted  of  any  offense  under  RSA  215- 
A:ll,  I  or  RSA  265:82  shall  be: 

(1)  Guilty  of  a  violation; 

(2)  Fined  not  less  than  [$050]  $500, 

(3)  Required  to  furnish  proof  of  successful  completion  of  an  im- 
paired driver  intervention  program  prior  to  the  restoration  of  the  person's 
driver's  license  or  privilege  to  drive,  provided  that,  if  the  person  has  pre- 
viously completed,  or  been  required  by  a  court  or  motor  vehicle  bureau 
to  complete,  an  impaired  driver  intervention  program  or  any  similar  pro- 
gram in  any  jurisdiction,  the  person  shall  be  required  to  furnish  proof  of 
successful  completion  of  the  multiple  DWI  offender  intervention  detention 
center  program  or  an  equivalent  7-day  residential  intervention  program 
approved  by  the  commissioner  of  health  and  human  services;  [and] 

(4)  The  person's  driver's  license  or  privilege  to  drive  shall  be  re- 
voked for  not  less  than  9  months  and,  at  the  discretion  of  the  court,  such 
revocation  may  be  extended  for  a  period  not  to  exceed  2  years.  The  court 
may  suspend  up  to  6  months  of  this  sentence,  provided  that  the  person 
has  entered  into  the  relevant  driver  intervention  program  required  by 
subparagraph  (3)  within  45  days  after  conviction,  or  as  soon  thereafter  as 
any  extenuating  circumstances  approved  by  the  department  of  health  and 
human  services  allow;  and 

(5)  The  sentencing  court  may^  consistent  with  RSA  651:2, 
III,  sentence  the  person  to  additional  alcohol  and/or  drug  treat- 
ment and  counseling  to  be  monitored  by  the  department  of  cor- 
rections, or  to  a  treatment  program  approved  by  the  commissioner 
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of  the  department  of  health  and  human  services,  or  both.  In  ad- 
dition, the  court  may  require  the  person  to  submit  to  random 
urinalysis  by  the  department  of  corrections  if  deemed  necessary 
and  appropriate. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Mr.  President,  I  would 
like  to  rise  to  offer  a  floor  amendment.  I'll  speak  to  it.  This  really  in- 
cludes all  of  the  penalty  provisions  except  it  is  called  a  "violation"  instead 
of  a  "criminal  offense."  It  still  says  "a  fine  not  less  than  $500",  still  "re- 
quired to  print,  furnish  proof  of  completion  of  an  impaired  driver  inter- 
vention program."  It  still  requires  the  revocation  of  the  license  as  a  privi- 
lege to  drive  for  not  less  than  nine  months  and  up  to  two  years.  It  still 
requires  that  the  sentencing  court  may  sentence  the  person  to  additional 
alcohol  and/or  drug  treatment  to  be  monitored  by  the  Department  of 
Corrections  or  Treatment  Program.  It  has  effectively,  all  the  same  pen- 
alties. It  simply  doesn't  create  on  that  first  offense  a  criminal  record 
which  has  a  lot  of  complications  for  a  lot  of  people's  lives  that  I  think 
research  has  shown  that  when  people  go  through  these  programs,  the 
vast  majority  of  offenders,  get  the  wake  up  call  from  losing  their  license, 
from  going  through  the  program,  from  paying  the  fme.  I  think  that  we 
ought  to  give  this  a  try.  I  think  that  the  penalties  that  are  involved  here 
for  the  first  offense,  for  the  second  offense,  in  the  bill,  that  is  what  is 
going  to  make  the  difference  in  terms  of  turning  peoples  lives  around. 
Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Would  you  believe.  Sena- 
tor, that  we  had  this  discussion  about  20  minutes  ago  and  I  haven't 
changed  my  mind?  I  still  would  like  and  appreciate  my  fellow  members 
here  to  vote  this  amendment  down?  I  don't  want  the  roll  call  on  the 
amendment,  I  would  like  it  on  the  final  reading. 

SENATOR  SAPARETO:  One  of  the  things  that  I  requested  prior  to  this, 
in  the  committee,  which  we  never  got  an  answer  to,  was  that  various 
licenses  provided  by  the  state  that  are  rescinded  if  someone  has  a  mis- 
demeanor. I  would  like  to  ask  Senator  Barnes  if  he  is  aware  of  what 
those  are  because  I  know  of  at  least  one  or  two? 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Mr.  President,  I  would 
just  like  to  urge  my  colleagues  to  vote  down  this  amendment.  We  have 
discussed  this.  We  have  put  many,  many  hours  into  this  bill.  Again,  I 
will  refer  you  back  to  the  first  offense  for  drugged  drivers,  not  drunk 
drivers,  and  whether  or  not  you  think  somebody  on  "LSD"  is  more  dan- 
gerous or  not  than  someone  with  a  broken  tail  light  is,  as  the  previ- 
ous Senator  had  said. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  tried  to  speak  a 
moment  ago  to  suggest  that  I  would  be  glad  to  give  Senator  Below  time 
to  bring  forward  this  amendment  and  I  am  glad  that  we  have  it  now 
before  us  so  that  we  can  consider  the  policy.  Also,  I  am  happy  for  the 
passion  of  Senator  Sapareto's  sentiments  because  I  think  that  they  are 
relevant  to  the  discussion  here.  Our  committee  spent,  as  I  said,  quite  a 
bit  of  time  on  this  bill,  looking  over  the  policy,  looking  over  the  changes, 
one-by-one  and  had  initially  felt,  in  our  discussions,  that  retaining  the 
violation  as  would  be  suggested  in  this  amendment,  might  be  a  reason- 
able course  of  action,  due  to  the  fact  that  you'd  be  imposing  a  life  time 
record  on  someone  who  perhaps  had  made,  although  admittedly,  a  mis- 
take and  a  misjudgment,  one  that  wasn't  likely  to  be  repeated.  As  news 
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of  that  got  out,  as  our  discussions  got  into  the  newspapers  and  so  forth 
on  this  bill,  which  has  attracted  quite  a  bit  of  attention,  I  had  a  phone 
call  from  a  constituent  who  had  served  in  out-of-state  as  a  parole  officer 
for  30  years.  He  suggested  to  me  a  way  to  do  it  that  he  thought  would 
be  most  effective  and  dovetail  well  with  the  rest  of  our  laws,  to  go  ahead 
and  upgrade  it  to  a  criminal  offense,  recognizing  that  it  can  be  a  first- 
time  DWI  offender  who  is  the  one  who  actually  causes  a  highway  fatal- 
ity or  is  involved  in  a  tragic  circumstances  which  we  understand  occur 
in  our  state  and  we  read  about  in  the  paper.  You  are  after  all,  in  control 
of  a  deadly  weapon  when  you  get  behind  the  wheel  and  are  impaired  and 
are  out  on  the  roads.  It  is  certainly  a  matter  which  justifies  a  designa- 
tion as  criminal.  But  what  he  said  was,  that  in  the  state  that  he  had 
come  from,  after  a  year,  if  they  had  met  all  the  requirements  of  the  pro- 
gram and  so  forth,  and  paid  their  different  fees  and  so  forth,  that  they 
would  be  able  to  go  to  the  court  and  have  that  record  removed  at  that 
time.  That  struck  us  as  a  reasonable  balance  which  we  have  put  into  the 
original  bill.  It  means  that  people  will  have  to  take  each  element  of  the 
program  seriously.  Pay  the  fees  which  are  required.  If  after  care  is  re- 
quired, and  so  forth,  go  to  the  counseling,  such  as  is  required  and  indeed 
face  the  core  nature  of  some  of  the  problems  that  have  lead  to  the  inci- 
dent that  occurred  on  the  road  and,  after  all,  may  have  occurred  previ- 
ously and  it  was  just  that  night  or  that  time  where  it  was  uncovered  in 
a  traffic  stop.  I  think  that  is  a  sound  policy.  It  is  one  that  we  should  be 
very  happy  to  adopt  today.  It  is  one  which  will  lead,  as  the  sponsors  had 
intended,  to  a  greater  degree  of  safety  on  New  Hampshire  roads  and  an 
appropriate  position  for  our  state  laws.  As  a  result,  I  ask  members  of  the 
Senate  to  please  vote  down  this  amendment  and  pass  the  bill  as  it  is 
before  you.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Peterson,  would 
that  reversal  be  automatic  or  is  it,  in  fact,  still  in  the  discretion  of  the 
court  even  if  a  people  meets  all  of  the  requirements  and  has  a  history 
of  being  clean  for  a  long  period  of  time?  Isn't  it  true  that  the  court  could 
still  simply  say  no? 

SENATOR  PETERSON:  That  is  a  correct  reading  of  the  bill.  The  feel- 
ing that  we  had  is  that  we  had  laid  out  enough  in  the  way  of  specifics 
in  law  that  the  court  would  have  a  significant  amount  of  direction  in 
making  this  decision  and  would  likely,  I  believe,  come  to  that  decision 
in  a  case  where  someone  brought  to  the  table  evidence  that  they  had 
indeed,  completed  all  elements  of  the  program.  But  to  take  away  judi- 
cial discretion  on  that,  might  leave  out  a  circumstance  in  an  individual 
instance  that  might  need  a  little  bit  more  review  before  the  conviction 
was  indeed  reduced  to  a  violation.  Another  important  point  is  that  this 
does  not  wipe  the  record  clean.  As  this  bill  does  have  enhanced  penal- 
ties for  the  second  and  third  time,  the  first  violation  still  stands  on  the 
record.  Even  though  it  would  be  counted  as  a  violation,  the  criminal  record 
would  not  follow  the  individual  the  rest  of  their  life. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Sapareto. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Below,  Larsen,  Sapareto, 
D'Allesandro,  Estabrook,  Cohen. 
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The  following  Senators  voted  No:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Foster,  Clegg, 
Gatsas,  Barnes,  Martel,  Morse,  Prescott. 

Yeas:  6  -  Nays:  17 

Floor  amendment  failed. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

A  roll  call  was  requested  by  Senator  Barnes. 

Seconded  by  Senator  Prescott. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Below,  Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Foster, 
Clegg,  Larsen,  Gatsas,  Barnes,  Martel,  D'Allesandro,  Estabrook, 
Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  Sapareto. 

Yeas:  22  -  Nays:  1 

Adopted. 

Ordered  to  third  reading. 

SENATOR  BARNES  (Rule  #44):  Thank  you,  Mr.  President.  Mr.  Presi- 
dent, I  would  just  like  to  rise  for  about  thirty  seconds  and  thank  my 
colleagues.  I  think  that  you  have  done  a  great  service  for  the  folks  that 
are  driving  on  the  highways  and  they  appreciate  all  the  effort  and  your 
votes  today.  Thank  you,  Mr.  President. 

SB  509-FN,  relative  to  civil  recoveries  for  false  claims  paid  or  approved 
by  the  department  of  health  and  human  services.  Judiciary  Commit- 
tee. Ought  to  pass  with  amendment.  Vote  4-0.  Senator  Sapareto  for  the 
committee. 

Senate  Judiciary 
February  17,  2004 
2004-0486S 
09/01 

Amendment  to  SB  509-FN 
Amend  RSA  167:61-b,  I  as  inserted  by  section  2  of  the  bill  by  deleting 
subparagraph  (f)  and  renumbering  subparagraphs  (g)-(h)  to  read  as  (f) 
and  (g),  respectively. 

Amend  RSA  167:61-c,  II  as  inserted  by  section  2  of  the  bill  by  replacing 
it  with  the  following: 

II. (a)  An  individual,  hereafter  referred  to  as  "relator,"  may  bring  a 
civil  action  for  a  violation  of  RSA  167:61-b,  I  on  behalf  of  the  relator  and 
for  the  state.  The  action  shall  be  brought  in  the  name  of  the  state. 

(b)  When  a  relator  brings  an  action  under  this  section,  no  person 
other  than  the  state  may  intervene  or  bring  a  related  action  based  on 
the  facts  underlying  the  pending  action. 

(c)  A  copy  of  the  complaint  and  written  disclosure  of  substantially 
all  material  evidence  and  information  the  relator  possesses  shall  be 
served  on  the  state  in  accordance  with  the  New  Hampshire  rules  of 
civil  procedure.  The  complaint  shall  be  filed  in  camera,  shall  remain 
under  seal  for  at  least  60  days,  and  shall  not  be  served  on  the  defen- 
dant until  the  court  so  orders.  The  state  may  elect  to  intervene  and 
proceed  with  the  action  within  60  days  after  it  receives  both  the  com- 
plaint and  the  material  evidence  and  information. 
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(d)  The  state  may,  for  good  cause  shown,  move  the  court  for  one 
or  more  extensions  of  the  60-day  time  period  during  which  the  complaint 
shall  remain  under  seal.  Any  such  motion  may  be  supported  by  affida- 
vits or  other  submissions  filed  under  seal. 

(e)  Before  the  expiration  of  the  60-day  period  or  any  extension 
obtained,  the  state  shall: 

(1)  Proceed  with  the  action,  in  which  case  the  action  shall  be 
conducted  by  the  state;  or 

(2)  Notify  the  court  that  it  declines  to  take  over  the  action,  in 
which  case  the  action  shall  be  dismissed. 

Amend  RSA  167:61-d  and  RSA  161:61-e  as  inserted  by  section  2  of  the 
bill  by  replacing  them  with  the  following: 
167:61-d  Rights  of  Parties  to  Actions. 

I.  If  the  state  proceeds  with  an  action  under  RSA  167:61-c,  the  state 
shall  have  the  primary  responsibility  for  prosecuting  the  action  and  shall 
not  be  bound  by  an  act  of  the  relator  bringing  the  action.  The  relator 
shall  have  the  right  to  continue  as  a  party  to  the  action,  subject  to  the 
following  limitations: 

(a)  The  state  may  dismiss  the  action  notwithstanding  the  objec- 
tions of  the  relator  initiating  the  action  if  the  court  determines,  after  a 
hearing  on  the  motion,  that  dismissal  should  be  allowed. 

(b)  The  state  may  settle  the  action  with  the  defendant  notwith- 
standing the  objections  of  the  relator  initiating  the  action  if  the  court 
determines,  after  a  hearing,  that  the  proposed  settlement  is  fair,  ad- 
equate, and  reasonable  under  all  the  circumstances.  Upon  a  showing  of 
good  cause,  the  hearing  may  be  held  in  camera. 

II.  Notwithstanding  RSA  167:61-c,  the  state  may  elect  to  pursue  its 
claim  through  any  alternate  remedy  available  to  the  state,  including 
any  administrative  proceeding  to  determine  a  civil  monetary  penalty. 
If  any  such  alternate  remedy  is  pursued  in  another  proceeding,  the 
relator  initiating  the  action  shall  have  the  same  rights  in  the  proceed- 
ing as  the  relator  would  have  had  if  the  action  had  continued  under 
this  section.  Any  finding  of  fact  or  conclusion  of  law  made  in  such  other 
proceeding  that  has  become  final  shall  be  conclusive  on  all  parties  to 
an  action  under  this  section. 

III.  Whether  or  not  the  state  elects  to  proceed  with  the  action,  the 
parties  to  the  action  shall  receive  court  approval  of  any  settlements 
reached. 

167:61-e  Award  to  Relator. 
I.  If  the  state  proceeds  with  an  action  brought  by  a  relator  under  RSA 
167:61-c,  the  relator  shall,  except  as  otherwise  provided  in  this  para- 
graph, receive  at  least  15  percent  but  not  more  than  25  percent  of  the 
proceeds  of  the  action  or  settlement  of  the  claim,  depending  upon  the 
extent  to  which  the  relator  substantially  contributed  to  the  prosecution 
of  the  action.  Where  the  action  is  one  that  the  court  finds  to  be  based 
primarily  on  disclosures  of  specific  information,  other  than  information 
provided  by  the  relator  bringing  the  action,  relating  to  allegations  or 
transactions  in  a  criminal,  civil,  or  administrative  hearing,  in  a  legisla- 
tive or  administrative  report,  hearing,  audit,  or  investigation,  or  from 
the  news  media,  the  court  may  award  sums  as  it  considers  appropriate, 
but  in  no  case  more  than  10  percent  of  the  proceeds,  taking  into  account 
the  significance  of  the  information  furnished  by  the  relator  and  the  role 
of  the  relator  bringing  the  action  in  advancing  the  case  to  litigation.  Any 
payment  to  a  relator  under  this  paragraph  shall  be  made  from  the  pro- 


332  SENATE  JOURNAL  4  MARCH  2004 

ceeds.  The  relator  shall  also  receive  an  amount  for  reasonable  expenses 
that  the  court  finds  to  have  been  necessarily  incurred,  plus  reasonable 
attorneys'  fees  and  costs.  All  expenses,  fees,  and  costs  shall  be  awarded 
against  the  defendant. 

II.  If  the  court  finds  that  the  action  was  brought  by  a  relator  who 
planned  and  initiated  the  violation  of  RSA  167:6 1-b  upon  which  the 
action  was  brought,  then  the  court  may,  to  the  extent  the  court  consid- 
ers appropriate,  reduce  the  share  of  the  proceeds  of  the  action  that  the 
relator  would  otherwise  receive  under  paragraph  I,  taking  into  account 
the  role  of  the  relator  in  advancing  the  case  to  litigation  and  any  rel- 
evant circumstances  pertaining  to  the  violation.  If  the  relator  bringing 
the  action  is  convicted  of  criminal  conduct  arising  from  the  relator's  role 
in  the  violation  of  RSA  167:61-b,  the  relator  shall  be  dismissed  from  the 
civil  action  and  shall  not  receive  any  share  of  the  proceeds  of  the  action. 
The  dismissal  shall  not  prejudice  the  right  of  the  state  to  continue  the 
action  represented  by  the  attorney  general. 

III.  No  court  shall  have  jurisdiction  over  an  action  brought  under 
RSA  167:61-c: 

(a)  Against  any  department  official  or  any  division,  board,  bureau, 
commission  or  agency  within  the  department; 

(b)  When  the  relator  is  a  present  or  former  employee  of  the  state 
and  the  action  is  based  upon  information  discovered  by  the  employee 
during  the  course  of  the  employee's  employment,  unless  the  employee 
first,  in  good  faith,  exhausted  any  existing  internal  procedures  for  re- 
porting and  seeking  recovery  of  the  falsely  claimed  sums  through  offi- 
cial channels  and  the  state  failed  to  act  on  the  information  provided 
within  a  reasonable  period  of  time;  or 

(c)  That  is  based  upon  allegations  or  transactions  that  are  the 
subject  of  a  civil  or  criminal  investigation,  civil  suit,  or  an  administra- 
tive civil  money  penalty  proceeding,  in  which  the  state  is  already  a  party. 

(d)  That  is  based  upon  the  public  disclosure  of  allegations  or  trans- 
actions in  a  criminal,  civil,  or  administrative  hearing,  in  a  legislative  or 
administrative  report,  hearing,  audit,  or  investigation,  or  from  the  news 
media,  unless  the  action  is  brought  by  the  attorney  general  or  the  rela- 
tor bringing  the  action  is  an  original  source  of  the  information. 

IV.  The  state  shall  not  be  liable  for  expenses  or  fees,  including  at- 
torneys' fees,  that  a  relator  incurs  in  bringing  an  action  under  RSA 
167:61-c  and  shall  not  elect  to  pay  those  expenses  or  fees. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  509 
ought  to  pass  with  amendment.  This  bill  was  brought  at  the  request 
of  the  Department  of  Health  and  Human  Services  and  the  Attorney 
General's  Office.  The  bill  creates  what  is  known  as  a  qui  tam  (kee  tam) 
Latin.  A  process  to  root  out  fraud  against  the  department.  The  way  the 
process  works  is  that  a  private  citizen  becomes  aware  that  false  claims 
are  being  presented  to  the  department  files  a  lawsuit  in  the  Superior 
Court  and  then  provides  whatever  evidence  they  have  to  the  Attorney 
General.  The  Attorney  General  reviews  the  case  and  decides  whether  to 
pursue  it.  If  the  Attorney  General  decides  that  the  case  has  merit,  they 
pursue  the  case  in  court  and  share  the  proceeds  with  the  whistleblower. 
This  bill  is  modeled  in  part  on  the  federal  law,  which  contains  similar 
provisions.  The  Judiciary  Committee  recommends  that  this  legislation  be 
adopted  as  amended  and  asks  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  510-FN,  relative  to  unprivileged  physical  contact  without  the  in- 
tent to  harm.  Judiciary  Committee.  Ought  to  pass  with  amendment, 
Vote  3-2.  Senator  Sapareto  for  the  committee. 

Senate  Judiciary 
February  17,  2004 
2004-0500S 
04/05 

Amendment  to  SB  510-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  simple  assault. 

Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Simple  Assault.  Amend  RSA  631:2-a,  I  (a)  to  read  as  follows: 
(a)  Purposely  or  knowingly  causes  bodily  injury  or  unprivileged  physi- 
cal contact  to  another  with  the  intent  to  harm;  or 

2004-0500S 

AMENDED  ANALYSIS 
This  bill  amends  the  simple  assault  statute  by  requiring  an  act  to  be 
committed  with  the  intent  to  harm  another. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  Senate  Bill  510 
ought  to  pass  with  amendment.  This  legislation  amends  the  simple  assault 
statute,  RSA  631:2,  to  read  that  simple  assault  occurs  when  someone  "pur- 
posely or  knowingly  causes  bodily  injury  or  unprivileged  physical  contact 
to  another  with  the  intent  to  harm."  This  would  also  cover,  and  I  hope  this 
goes  down  for  the  record,  "someone  who  has  been  told  not  to  provide  an 
aggressive  action,  but  has  done  that."  It  makes  no  sense  that  someone  can 
be  charged  with  simple  assault  just  for  bumping  into  them  or  for  casual 
contact.  There  clearly  needs  to  be  an  intent  to  have  harmed  the  person.  I 
mean,  this  is  common  sense  that  you  have  to  have  some  intent  to  do  some- 
thing wrong  in  order  to  be  charged.  Far  too  often  we  hear  of  ridiculous 
charges  when  someone  had  no  intent  to  harm  anyone.  This  legislation 
corrects  this  obvious  oversight  in  the  statutes.  The  Judiciary  Committee 
recommends  that  this  legislation  be  adopted  with  amendment  and  asks 
your  support.  Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
the  committee  amendment  and  I  do  it  for  two  reasons.  First,  I  would 
urge  you  to  pull  out  the  bill,  not  the  amendment,  but  the  bill,  and  take 
a  look  at  it,  because  when  you  do,  you  will  see,  and  this  was  not  the 
intention  of  the  sponsor,  but  you  will  see  that  the  bill  that  everybody 
came  to  hearing  on,  did  precisely  the  opposite  of  what  this  amendment 
does.  Completely  the  opposite.  The  people  who  came  to  the  hearing  to 
oppose  or  to  speak  in  favor  of  this  bill,  thought  that  they  were  coming 
out  to  expand  the  law  of  simple  assault.  The  bill,  as  it  was  originally 
written,  included  in  the  definition  of  simple  assault,  "the  person  is  guilty 
of  simple  assault  if  he  recklessly  causes  bodily  injury  or  unprivileged 
physical  conduct."  People  were  coming  out,  thinking,  boy,  if  I  bumped 
into  somebody  in  the  hallway  inadvertently  that  would  be  a  crime,  so 
people  came  out  to  express  concern  about  that.  That  was  not  the  sponsor's 
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intent.  The  sponsor's  intent  is  what  is  now  in  the  amendment.  But  the 
problem  is  the  hearing  that  we  had  as  result,  had  all  of  the  wrong  people 
there  and  as  soon  as  they  learned  that  was  not  the  sponsor's  intent,  people 
left.  Fortunately,  Ann  Rice  from  the  Attorney  General's  Office,  though, 
hung  around  and  when  she  saw  this  amendment,  she  expressed  great 
concern,  because  what  it  does  is  it  takes  the  definition  of  simple  assault 
and  makes  it  dramatically  more  difficult  to  prove  because,  as  it  is  now 
written  and  that  is  in  your  yellow  calendar  here,  simple  assault  means, 
"purposely  or  knowingly  causes  bodily  injury  or  unprivileged  contact  to 
another  with  the  intent  to  harm."  So  not  only  would  the  prosecutor  have 
to  prove  now  that  they  purposely  and  knowingly  did  whatever  it  is  that 
they  did,  they  would  also  have  to  get  into  the  persons  mind  and  say  that 
they  "did  it  with  the  intent  to  harm."  I  don't  know  how  you  do  that  with 
unprivileged  physical  contact,  which  is  in  our  laws.  How  do  you  know 
that  somebody  intended  to  harm  somebody  else?  This  may  be  a  good 
idea.  I  happen  to  think  that  it  is  not.  I  voted  no.  But  as  I  said,  my  prob- 
lem is:  One,  I  don't  think  that  the  policy  is  a  good  idea  but  beyond  that, 
we  didn't  have  a  proper  hearing  on  it,  because  we  couldn't  because  com- 
pletely the  opposite  bill  was  posted  up.  People  who  would  have  opposed 
it  couldn't  give  us  their  ideas  as  why  they  opposed  it  because  they  didn't 
know  that  it  was  going  to  happen  at  all.  So  I  would  urge  you  to  vote  down 
the  committee  report  and  move  inexpedient.  I  would  then  move  inexpe- 
dient to  legislate.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  rise  as  well  in  op- 
position to  the  committee  recommendation  of  ought  to  pass  with  amend- 
ment on  Senate  Bill  510.  I  think  that  it  is  important  for  the  Senators  to 
take  a  moment  and  look  at  the  original  bill  and  read  1-a,  which  is  what 
is  being  changed.  It  currently  reads  in  law,  "purposely  or  knowingly  causes 
bodily  injury  or  unprivileged  physical  contact  to  another."  Now  this  is 
the  statute  which  is  used  quite  often  in  domestic  violence  situations. 
What  it  says  now  is  that  the  contact  has  to  be  unprivileged  and  the  per- 
son who  is  making  such  contact  knows  it  is  unprivileged  and  does  it  pur- 
posefully anyway.  And  this  can  cover  a  wide  variety  of  circumstances 
where  it  is  difficult  to  prove  that  there  was  an  intent  to  harm  and  yet 
there  may  be  a  young  woman  who  arrives  at  the  police  station  with  a 
bruise  or  something  along  those  lines  and  is  looking  for  a  time  period 
of  some  separation  in  a  situation  which  is  becoming  more  and  more 
dangerous.  I  would  suggest  that  the  law  as  it  reads,  is  preferable  to  the 
amendment  which  is  suggested.  I  believe  that  it  is  supportive  of  law 
enforcement  and  supportive  of  public  safety  to  leave  it  alone.  Thank  you, 
Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  against  the 
bill  as  amended.  I  think  the  articulation  by  both  Senator  Foster  and  Sena- 
tor Peterson  is  quite  clear.  You  have  a  situation  in  the  bill  where  it  says 
"unprivileged  physical  contact."  In  the  amendment,  you  have  "with  the 
intent  to  harm."  There  is  a  tremendous  difference  between  those  two 
statements.  Those  who  appeared  on  the  one  issue  certainly  gave  testimony 
that  indicated  they  were  for  this  particular  situation.  But  when  you  talk 
about  the  amendment,  really  what  you  are  discussing  is  something  that 
is  an  assault  and  we  have  laws  on  the  books  that  identify  what  an  assault 
is.  We  have  that  covered  in  law.  It  seems  to  me  what  we  are  doing  here 
is  creating  something  that  was  not  the  intent  of  the  original  piece  of  leg- 
islation. I  don't  think  that  is  what  we  are  here  to  do.  So  it  seems  to  me 
we  should  vote  down  the  bill  as  amended.  Thank  you,  Mr.  President. 
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SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  just  want  to  clarify. 
The  amendment  is  the  original  piece  of  the  legislation.  That  was  a  mis- 
take in  the  drafting  department.  The  attorney's  drafted  it  wrong.  The 
original  intent  was  just  as  implied  here  which  is  those  simple  four  words. 
And  a  question  of  D'Allesandro,  Senator  D'Allesandro,  and  that  is, 
should  I  go  to  jail  for  simple  assault  for  what  I  just  did,  because  that  is 
the  way  that  it  is  on  the  books  now? 

Recess. 

Out  of  recess. 

Question  is  on  the  adoption  of  the  committee  amendment. 

A  roll  call  was  requested  by  Senator  Foster. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 

Flanders,  Roberge,  Clegg,  Gatsas,  Barnes,  Martel,  Sapareto, 

Morse,  Prescott. 

The  following  Senators  voted  No:  Below,  Green,  Odell,  Peterson, 
O'Hearn,  Foster,  Larsen,  D'Allesandro,  Estabrook,  Cohen. 

Yeas:  13  -  Nays:  10 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  516-FN,  relative  to  special  needs  trusts.  Judiciary  Committee.  In- 
terim Study,  Vote  4-0.  Senator  Clegg  for  the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  516 
be  referred  to  interim  study.  The  legislation  was  submitted  by  members 
of  the  Joint  Legislative  Committee  on  Administrative  Rules  because  of 
a  proposed  rule  that  had  come  before  them  from  Health  and  Human 
Services.  The  numerous  parties  involved  have  been  working  to  come  up 
with  an  agreeable  amendment.  We  will  continue  to  work  and  hope  to 
bring  in  legislation  that  will  serve  all  of  the  parties  involved  with  spe- 
cial needs.  The  Judiciary  Committee  recommends  that  this  legislation 
be  further  studied  and  asks  your  support. 

MOTION  TO  TABLE 

Senator  Peterson  moved  to  have  HB  516-FN,  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  516-FN,  relative  to  special  needs  trusts. 

SB  348,  relative  to  prohibited  practices  of  owners  or  operators  of  manu- 
factured housing  parks.  Public  Affairs  Committee.  Ought  to  pass  with 
amendment.  Vote  5-0.  Senator  Barnes  for  the  committee. 

Public  Affairs 
February  18,  2004 
2004-0514S 
05/04 

Amendment  to  SB  348 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  sale  of  manufactured  housing  and  the  manage- 
ment of  manufactured  housing  parks. 
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Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Subparagraphs;  Manufactured  Housing  Parks,  Prohibited  Prac- 
tices by  Park  Owners  Relative  to  Sale  of  Manufactured  Housing.  Amend 
RSA  205-A:2,  H  by  inserting  after  subparagraph  (d)  the  following  new 
subparagraphs: 

(e)  Impose  a  non-refundable  fee  for  processing  an  application  for 
tenancy  that  exceeds  $125  unless  the  park  owner  provides  the  applicant 
with  an  itemized  breakdown  of  the  application  fee.  Any  application  fee 
in  excess  of  $125  shall  be  reasonable. 

(f)  If  the  park  rules  require  a  pre-sale  inspection  of  the  home,  fail 
to  provide  written  notice  to  the  park  tenant,  within  14  calendar  days  of 
receiving  written  notification  from  the  tenant  that  he  or  she  is  going  to 
attempt  to  sell  his  or  her  home  in  place,  of  all  repairs  and  improvements 
that  the  park  owner  requires  in  order  to  approve  the  sale.  If  the  park 
rules  do  not  require  a  pre-sale  inspection  of  the  home  and  the  tenant 
makes  a  written  request  for  a  specification  of  the  repairs  and  improve- 
ments that  the  park  owner  requires  for  approval  of  an  on-site  sale,  the 
park  owner  shall  have  14  days  to  provide  a  written  list  of  the  required 
repairs  and  improvements.  The  park  owner's  response  to  the  tenant  is 
valid  for  90  days  after  which  time  if  a  sale  has  not  been  completed,  the 
park  owner  may  require  additional  improvements  or  repairs  of  any  de- 
fective conditions  which  have  arisen  since  the  park  owner's  initial  re- 
sponse. The  park  owner  may  not  require: 

(1)  The  repair  or  removal  of  anything  inside  the  home  that  does 
not  adversely  affect  the  infrastructure  of  the  park. 

(2)  Compliance  with  an  aesthetic  standard  if  the  standard  relates 
to  physical  characteristics,  such  as  size,  original  construction  materials 
or  color;  provided  however  that  nothing  in  this  subparagraph  shall  pre- 
vent a  park  owner  from  requiring  compliance  with  aesthetic  standards 
related  to  maintenance  or  repairs  of  deteriorating  or  defective  features 
of  the  home,  or  the  removal  of  a  structure  or  fixture  which  was  added 
to  the  home  by  the  seller  without  the  permission  of  the  park  owner. 

(g)  Fail  to  provided  written  notice  to  the  prospective  buyer,  within 
14  calendar  days  of  receipt  of  the  prospective  buyer's  completed  appli- 
cation for  tenancy,  setting  forth  the  reason  for  the  park  owner's  refusal 
to  approve  or  indicating  the  park  owner's  approval  of  the  prospective 
buyer  as  a  park  tenant.  If  the  prospective  buyer  is  denied  the  park  owner 
shall,  upon  request  of  the  seller,  send  a  notice  of  the  denial  to  the  seller 
that  does  not  disclose  the  reason  therefor. 

2  Manufactured  Housing  Parks;  Aesthetic  Standard.  RSA  205-A:2,  III 
is  repealed  and  reenacted  to  read  as  follows: 

HI.  Require  manufactured  housing  at  the  time  of  sale  or  otherwise, 
which  is  safe,  sanitary  and  in  conformance  with  aesthetic  standards,  if 
any,  of  general  applicability  contained  in  the  rules,  to  be  removed  from 
the  park.  For  the  purposes  hereof,  manufactured  housing  shall  be  pre- 
sumed to  be  safe  if  it  is  established  that  the  manufactured  housing  was 
constructed  to  any  nationally  recognized  building  or  construction  code 
or  standard.  Failure  to  meet  any  such  standard  or  code,  in  and  of  itself, 
shall  raise  no  presumption  that  the  manufactured  housing  is  unsafe;  nor 
may  such  failure  be  used  as  a  reason  for  withholding  approval  of  an  on- 
site  sale.  The  park  owner  or  operator  shall  have  the  burden  of  showing 
that  manufactured  housing  is  unsafe,  unsanitary  or  fails  to  meet  the 
aesthetic  standards  of  the  park.  No  aesthetic  standard  shall  be  applied 
against  manufactured  housing  if  such  standard  relates  to  physical  char- 
acteristics, such  as  size,  original  construction  materials  or  color. 
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3  New  Paragraphs;  Board  of  Manufactured  Housing;  Decisions  Per- 
taining to  the  Reasonableness  of  Park  Rules.  Amend  RSA  205-A:27  by 
inserting  after  paragraph  I  the  following  new  paragraphs: 

I-a.  The  board  shall  have  the  power  to  issue  a  decision  as  to  whether 
a  rule  of  a  manufactured  housing  park  is  reasonable  as  applied  to  the 
facts  of  a  specific  case.  If  the  board  determines  that  the  rule  is  unrea- 
sonable, such  ruling  shall  be  binding  on  the  parties  in  any  subsequent 
court  proceeding  between  the  parties,  unless  the  board's  decision  is  re- 
versed on  appeal  under  RSA  205-A:28. 

I-b.  If  a  park  owner  promulgates  a  park  rule  which  the  board  finds 
unreasonable  as  applied  to  the  facts  of  a  specific  case,  but  such  rule  does 
not  violate  any  provision  of  RSA205-A:2,  I-X,  no  damages,  civil  penalty, 
or  attorneys  fees  shall  be  awarded  to  the  tenant  notwithstanding  the 
provisions  of  RSA  205-A:12,  205-A:12-a,  205-A:13-a,  or  358-A. 

4  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-0514S 

AMENDED  ANALYSIS 
This  bill  regulates  certain  practices  by  manufactured  housing  park 
owners,  including  tenant  application  fees,  repairs  and  improvements 
required  prior  to  sale  or  inside  the  home,  compliance  with  an  aesthetic 
standard,  and  written  notice  if  an  application  for  tenancy  is  denied.  The 
bill  also  provides  the  circumstances  in  which  a  prior  decision  of  the  board 
of  manufactured  housing  relative  to  the  reasonableness  of  park  rules 
shall  be  binding  on  the  parties  in  a  future  proceeding. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  move  Senate  Bill  348 
ought  to  pass  with  amendment.  This  bill  regulates  certain  practices  by 
manufactured  housing  park  owners,  including  tenant  application  fees, 
repairs  and  improvements  required  prior  to  sale,  compliance  with  an 
aesthetic  standards,  and  written  notice  if  an  application  for  tenancy  is 
denied.  The  bill  also  provides  the  circumstances  in  which  a  decision  made 
by  the  Manufactured  Housing  Board,  relative  to  the  reasonableness  of 
park  rules,  shall  be  binding  on  parties  in  future  proceedings.  The  amended 
version  of  the  bill  is  a  compromise  between  the  Manufactured  Home 
Owners  Association  and  the  Manufactured  Home  Owner  Tenants  Asso- 
ciation. All  interested  parties  are  now  satisfied  with  the  content  of  the 
bill  and  the  progress  it  will  bring  about.  The  committee  unanimously 
recommends  that  it  ought  to  pas.  This  bill  came  up  and  the  chairman 
of  the  committee  held  off  for  a  week  so  that  the  parties  could  get  together 
and  they  had  a  couple  of  meetings  at  that  time.  What  it  says  here  is  true. 
They  all  came  to  an  agreement  that  they  can  all  live  with.  The  commit- 
tee would  appreciate  your  support.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  just  rise  to  praise  those 
who  participated  in  the  compromised  version  of  this  bill.  Many  times  we 
have  competing  interest  between  park  owners  and  manufactured  hous- 
ing tenants.  In  fact,  in  this  case,  there  was  good  compromise  made  and 
this  is  what  you  hope  to  see  in  most  of  the  legislation  that  we  propose. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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SB  407-FN-L,  relative  to  default  budgets.  Public  Affairs  Committee. 
Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Roberge  for  the  com- 
mittee. 

Public  Affairs 
February  18,  2004 
2004-0521S 
08/10 

Amendment  to  SB  407-FN-LOCAL 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  default  budgets  in  the  budget  adoption  procedure  in 
political  subdivisions  which  have  adopted  official  ballot  voting. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Use  of  Official  Ballot;  Operating  Budget.  Amend  RSA  40:13,  IX-XI 
to  read  as  follows: 

IX.  Ta^  "Operating  budget"  as  used  in  this  subdivision  means  "bud- 
get," as  defined  in  RSA  32:3,  III,  exclusive  of  "special  warrant  articles," 
as  defined  in  RSA  32:3,  VI,  and  exclusive  of  other  appropriations  voted 
separately. 

(b)  "Default  budget"  as  used  in  this  subdivision  means  the 
amount  of  the  same  appropriations  as  contained  in  the  operating 
budget  authorized  for  the  previous  year,  reduced  and  increased,  as 
the  case  may  be,  by  debt  service,  contracts,  and  other  obligations 
previously  incurred  or  mandated  by  law,  and  reduced  by  one-time 
expenditures  contained  in  the  operating  budget.  For  the  purposes 
of  this  paragraph,  one-time  expenditures  shall  be  appropriations 
not  likely  to  recur  in  the  succeeding  budget,  as  determined  by  the 
governing  body  or  the  budget  committee,  if  there  is  one,  of  the  lo- 
cal political  subdivision. 

X.  If  no  operating  budget  article  is  adopted,  the  local  political  subdi- 
vision either  shall  be  deemed  to  have  approved  [the  same  appropriations 
as  contained  in  the  operating  budget  authorized  for  the  previous  year, 
reduced  and  increased,  as  the  case  may  be,  by  debt  service,  contracts,  and 
other  obligations  previously  incurred  or  mandated  by  law,  or  reduced  by 
one-time  expenditures  contained  in  the  operating  budget,]  the  default 
budget  or  the  governing  body  may  hold  a  special  meeting  pursuant  to 
paragraph  XVI  to  take  up  the  issue  of  a  revised  operating  budget  only; 
provided  that  RSA  31:5  and  RSA  197:3  shall  not  apply  to  such  a  special 
meeting.  If  no  operating  budget  article  is  adopted  the  estimated  revenues 
shall  nevertheless  be  deemed  to  have  been  approved.  [For  the  purposes 
of  this  paragraph,  one-time  expenditures  shall  be  appropriations  not  likely 
to  recur  in  the  succeeding  budget,  as  determined  by  the  governing  body 
of  the  local  political  subdivision]. 

XI.  The  [amount  of  the  previous  year's  operating  budget,  as  adjusted 
pursuant  to  paragraph  X,]  default  budget  shall  be  disclosed  [to  the  vot- 
ers at  the  first  session]  at  the  first  budget  hearing  held  pursuant 
to  RSA  32:5  or  RSA  197:6.  The  governing  body  or  the  budget  com- 
mittee, if  there  is  one,  shall  demonstrate  how  the  default  budget 
amount  was  determined  by  showing  the  appropriations  contained 
in  the  operating  budget  authorized  for  the  previous  year  and  the 
reductions  and  increases  made  pursuant  to  paragraph  IX(b)  on 
a  default  budget  form  created  by  the  department  of  revenue  ad- 
ministration. This  amount  shall  not  be  amended  by  the  legislative  body. 
However,  this  amount  may  be  adjusted  by  the  governing  body  or  the 
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budget  committee^  if  there  is  one,  acting  on  relevant  new  informa- 
tion at  any  time  before  the  ballots  are  printed,  provided  the  govern- 
ing body  or  the  budget  committee,  if  there  is  one,  completes  an 
amended  default  budget  form.  The  wording  of  the  second  session 
ballot  question  concerning  the  operating  budget  shall  be  as  follows: 
"Shall  the  (local  political  subdivision)  raise  and  appropriate  as  an  oper- 
ating budget,  not  including  appropriations  by  special  warrant  articles  and 
other  appropriations  voted  separately,  the  amounts  set  forth  on  the  bud- 
get posted  with  the  warrant  or  as  amended  by  vote  of  the  first  session, 
for  the  purposes  set  forth  therein,  totaling  $ ?  Should  this  ar- 
ticle be  defeated,  the  [operating]  default  budget  shall  be  $ , 

which  is  the  same  as  last  year,  with  certain  adjustments  required  by  pre- 
vious action  of  the  (local  political  subdivision)  or  by  law;  or  the  govern- 
ing body  may  hold  one  special  meeting,  in  accordance  with  RSA  40:13,  X 
and  XVI,  to  take  up  the  issue  of  a  revised  operating  budget  only." 

2  Municipal  Budget  Law;  Budget  Preparation.  Amend  RSA  32:5,  VII 
to  read  as  follows: 

W\.(a)  The  governing  body  shall  post  certified  copies  of  the  budget 
with  the  warrant  for  the  meeting.  In  the  case  of  towns,  the  budget  shall 
also  be  printed  in  the  town  report  made  available  to  the  legislative  body 
at  least  one  week  before  the  date  of  the  annual  meeting.  A  school  district 
or  village  district  may  vote,  under  an  article  inserted  in  the  warrant,  to 
require  the  district  to  print  its  budget  in  an  annual  report  made  available 
to  the  district's  voters  at  least  one  week  before  the  date  of  the  annual 
meeting.  Such  district  report  may  be  separate  or  may  be  combined  with 
the  annual  report  of  the  town  or  towns  within  which  the  district  is  located. 
(b)  The  governing  body  in  official  ballot  referenda  jurisdic- 
tions operating  under  RSA  40:13  shall  post  certified  copies  of  the 
default  budget  form  or  any  amended  default  budget  form  with  the 
proposed  operating  budget  and  the  warrant. 

3  Budget  Committee;  Duties.  Amend  RSA  32:16,  I  to  read  as  follows: 
I.  To  prepare  the  budget  as  provided  in  RSA  32:5  or  a  default  bud- 
get under  RSA  40:13,  IX(b)  for  submission  to  each  annual  or  special 
meeting  of  the  voters  of  the  municipality,  and,  if  the  municipality  is  a 
town,  the  budgets  of  any  school  district  or  village  district  wholly  within 
the  town,  unless  the  warrant  for  such  meeting  does  not  propose  any  ap- 
propriation. 

4  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0521S 

AMENDED  ANALYSIS 
This  bill  provides  for  certain  changes  to  the  budget  adoption  procedure 
in  political  subdivisions  which  have  adopted  official  ballot  voting. 

MOTION  TO  TABLE 

Senator  Roberge  moved  to  have  SB  407-FN-L,  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  407-FN-L,  relative  to  default  budgets. 

SB  414-FN,  clarifying  the  laws  relative  to  municipal  impact  fees,  off- 
site  exactions,  vesting  of  development  rights,  and  waiver  of  subdivision 
regulations.  Public  Affairs  Committee.  Ought  to  pass  with  amendment. 
Vote  5-0.  Senator  Green  for  the  committee. 
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Public  Affairs 
February  18,  2004 
2004-0515S 
06/09 

Amendment  to  SB  414-FN 
Amend  the  introductory  paragraph  of  RSA  674:39,  I  as  inserted  by  sec- 
tion 1  of  the  bill  by  replacing  it  with  the  following: 

I.  Every  plat  approved  by  the  planning  board  and  properly  recorded 
in  the  registry  of  deeds  and  every  site  plan  approved  by  the  planning 
board  and  properly  recorded  in  the  registry  of  deeds,  if  recording  of  site 
plans  is  required  by  the  planning  board  or  by  local  regulation,  shall  be 
exempt  from  all  subsequent  changes  in  subdivision  regulations,  site 
plan  review  regulations,  and  zoning  ordinances  adopted  by  any  city, 
town,  or  county  in  which  there  are  located  unincorporated  towns  or  un- 
organized places,  except  those  regulations  and  ordinances  which  ex- 
pressly protect  public  health  standards,  such  as  water  quality  and 
sewage  treatment  requirements,  for  a  period  of  4  years  after  the  date 
of  approval;  provided,  however,  that  once  substantial  completion  of  the 
improvements  as  shown  on  the  plat  has  occurred  in  compliance  with 
the  approved  plat,  or  the  terms  of  said  approval  or  unless  otherwise 
stipulated  by  the  planning  board,  the  rights  of  the  owner  or  the  owner's 
successor  in  interest  shall  vest  and  no  subsequent  changes  in  subdivi- 
sion regulations  or  zoning  ordinances,  except  impact  fees  adopted  pur- 
suant to  RSA  674:21  and  675:2-4,  shall  operate  to  affect  such  improve- 
ments; and  further  provided  that: 

SENATOR  GREEN  Thank  you,  Mr.  President.  I  would  remind  the  mem- 
bers of  the  Senate  that  this  bill  was  a  result  of  a  study  committee,  so  I  move 
that  the  results  of  that  study  committee,  I  move  Senate  Bill  414-FN  ought 
to  pass  with  amendment.  The  bill  clarifies  the  authority  of  municipali- 
ties to  adopt  impact  fees  and  the  authority  of  municipal  planning  boards 
to  impose  exactions  for  off-site  impacts.  It  also  codifies  the  holding  of  the 
New  Hampshire  Supreme  Court  in  Frisella  v.  Fannington,  which  rec- 
ognized the  authority  of  municipal  planning  boards  to  waive  provisions 
of  subdivision  regulations.  The  committee  amendment  addresses  a  le- 
gitimate concern  brought  to  our  attention  by  local  contractors  regard- 
ing the  allocation  of  impact  fees.  The  amended  version  of  the  bill  makes 
it  clear  that  an  impact  fee  cannot  be  altered  during  the  vested  period 
of  4-years.  The  Public  Affairs  Committee  unanimously  recommends  ought 
to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Recess. 

Out  of  recess. 

SB  383-FN,  relative  to  pharmacy  benefit  management.  Public  Institu- 
tions, Health  and  Human  Services  Committee.  Inexpedient  to  Legislate, 
Vote  3-2.  Senator  O'Hearn  for  the  committee. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  At  this  time,  I  would  like 
to  ask  the  Senate  to  overturn  the  inexpedient  to  legislate  so  that  I  can 
offer  an  ought  to  pass  because  there  is  an  amendment  coming  through 
that  needs  to  be  looked  at  and,  hopefully,  we  can  support. 

Motion  failed. 
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Senator  O'Hearn  moved  ought  to  pass. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  383  be  ought  to  pass  so  that  an  amendment  can  come  forward.  The 
concern  of  the  committee  is  multiple  medications  that  our  elderly  take, 
the  number  of  medications  that  our  mental  health  people  take.  The 
concern  is  especially  in  mental  health  where,  if  we  didn't  offer  this 
amendment,  the  concern  that  the  members  of  the  committee  had  would 
be  engaging  in  a  fail-first  trial  and  error  course  of  treatment  and  that 
is  not  appropriate  for  mental  health.  It  requires  more  fine  tuning  when 
it  comes  to  medications  on  this  because  there  is  not  enough  known  in 
the  mental  health  field.  Medications  do  not  work  the  same  way  for  ev- 
ery person.  Generic  drugs  do  not  work  the  same  way  for  every  person. 
So  it  is  important  that  we  take  a  look  at  this  amendment  to  see  if  we 
can  move  forward  with  this  piece.  Thank  you,  Mr.  President. 

Senator  Kenney  offered  a  floor  amendment. 

Sen.  Kenney,  Dist.  3 
Sen.  Clegg,  Dist.  14 
Sen.  Larsen,  Dist.  15 
Sen.  D'Allesandro,  Dist.  20 
Sen.  Barnes,  Dist.  17 
Sen.  Eaton,  Dist.  10 
Sen.  Flanders,  Dist.  7 
Sen.  Foster,  Dist.  13 
Sen.  Gallus,  Dist.  1 
Sen.  Gatsas,  Dist.  16 
Sen.  Green,  Dist.  6 
Sen.  Johnson,  Dist.  2 
Sen.  Martel,  Dist.  18 
Sen.  Morse,  Dist.  22 
Sen.  Odell,  Dist.  8 
Sen.  O'Hearn,  Dist.  12 
Sen.  Peterson,  Dist.  11 
Sen.  Prescott,  Dist.  23 
Sen.  Roberge,  Dist.  9 
Sen.  Sapareto,  Dist.  19 

March  4,  2004 

2004-0705S 

01/09 

Floor  Amendment  to  SB  383-FN 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Department  of  Health  and  Human  Services;  Medicaid  Pharmacy  Ben- 
efits Management  Program.  2002;  281:9  as  amended  by  2003,  319:176  is 
repealed  and  reenacted  to  read  as  follows: 

281:9  Department  of  Health  and  Human  Services;  Medicaid  Pharmacy 
Benefits  Management  Program. 

I.  The  commissioner,  in  order  to  manage  plan  benefits  under  Med- 
icaid, shall  adopt  rules  under  RSA  541-A,  relative  to  a  pharmacy  ben- 
efits management  program  which  may  include  provisions  for: 

(a)  A  medical  pharmacy  lock-in  program  to  prevent  recipients  from 
obtaining  excessive  quantities  of,  or  from  inappropriately  using,  pre- 
scription drugs  through  multiple  pharmacies;  and 

(b)  A  prior  authorization  process  in  which  a  prescriber  seeks  ap- 
proval by  the  department,  through  its  designated  agent,  to  make  pay- 
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merit  for  drugs  which  are  considered  to  have  a  high  potential  for  mis- 
use or  abuse,  are  high  cost,  or  should  be  monitored  for  correct  adherence 
to  clinical  protocols. 

II.  Upon  the  advice  and  consent  of  the  pharmacy  and  therapeutics 
advisory  committee,  the  commissioner  may  place  a  drug  on  a  preferred 
drug  list.  Nothing  in  this  section  shall  be  construed  as  preventing  a  pa- 
tient from  receiving  a  brand  name  drug  product  which  the  prescribing 
practitioner  specifies  is  medically  necessary  for  such  patient. 

III.  The  commissioner  shall  establish  an  expert  mental  health  advi- 
sory committee  to  perform  a  clinical  and  evidence-based  review  of  men- 
tal health  drug  classes,  including  an  evaluation  of  cost  effectiveness  con- 
siderations, to  advise  the  pharmacy  and  therapeutic  advisory  committee 
on  the  inclusion  of  mental  health  drug  classes  and  drugs  on  a  preferred 
drug  list  and  on  the  guidelines  for  the  appropriate  use  of  these  drugs, 
including  appropriate  grandfathering  provisions.  The  members  of  the 
advisory  committee  shall  include: 

(a)  The  medical  directors  of  the  office  of  health  planning  and  med- 
icaid and  the  division  of  behavioral  health,  department  of  health  and 
human  services. 

(b)  Two  medical  directors  from  community  mental  health  centers 
and  one  psychiatrist  from  New  Hampshire  Hospital,  appointed  by  the 
commissioner. 

(c)  Two  persons,  who  are  currently  practicing,  nominated  by  the 
New  Hampshire  Psychiatric  Society,  one  each  as  an  expert  in: 

(1)  Adult  psychopharmacology. 

(2)  Pediatric  psychopharmacology. 

(d)  Three  physicians,  who  are  currently  practicing,  nominated  by 
the  New  Hampshire  Medical  Society,  who  shall  be  from  the  following 
specialties: 

(1)  Internal  Medicine  or  Family  Practice. 

(2)  Pediatrics. 

(3)  Neurology. 

(e)  One  pharmacist,  nominated  by  the  New  Hampshire  Pharma- 
cists Association. 

(f)  Two  consumer  advocates  to  include  one  representative  nomi- 
nated by  New  Hampshire  Alliance  for  the  Mentally  111  and  one  represen- 
tative nominated  by  the  Consumer  Council. 

(g)  The  state  medical  director. 

IV.  A  pharmacy  and  therapeutics  advisory  committee  shall  be  estab- 
lished to  advise  the  commissioner  and  the  department  on  the  operation 
of  the  Medicaid  pharmacy  benefits  management  program,  including  the 
drugs  on  the  preferred  drug  list  subject  to  prior  authorization,  the  cri- 
teria for  approving  prior  authorization  including  a  process  for  medical 
necessity,  and  the  criteria  for  a  pharmacy  lock-in  program  designed  to 
prevent  recipients  from  obtaining  excessive  quantities  of,  or  from  inap- 
propriately using,  prescription  drugs  through  multiple  pharmacies. 

(a)  The  committee  shall  include: 

(1)  The  medical  director  of  the  department. 

(2)  Five  persons  appointed  by  the  commissioner. 

(3)  Four  physicians  nominated  by  the  New  Hampshire  Medical 
Society  and  appointed  by  the  commissioner,  who  shall  be  from  the  fol- 
lowing specialties: 

(A)  Internal  medicine. 

(B)  Pediatrics. 

(C)  Family  practice. 

(D)  Psychiatry. 
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(4)  Two  pharmacists,  one  of  whom  shall  be  a  Pharm.  D,  nomi- 
nated by  the  New  Hampshire  Pharmacists  Association  and  appointed  by 
the  commissioner. 

(b)  Prior  to  the  implementation  of  the  preferred  drug  list  and  prior 
authorization  program,  the  commissioner  shall  hold  a  public  hearing  to 
receive  input.  The  committee  shall  give  public  notice  of  any  hearing  at 
least  30  days  in  advance  of  the  hearing.  Public  notice  shall  include  a  public 
notice  advertisement  in  a  publication  of  daily  statewide  circulation. 

V.(a)  The  commissioner,  or  designee,  may  negotiate  with  pharmaceu- 
tical companies  for  the  payment  to  the  department  of  supplemental  re- 
bates or  price  discounts  for  Medicaid  in  addition  to  those  required  by  Title 
XIX  of  the  Social  Security  Act. 

(b)  The  commissioner,  or  designee,  may  negotiate  supplemental 
rebates,  price  discounts,  and  other  mechanisms  to  reduce  net  prescrip- 
tion drug  costs  by  means  of  any  negotiation  strategy  which  the  commis- 
sioner determines  will  result  in  the  maximum  economic  benefit  to  the 
program  while  maintaining  access  to  high  quality  prescription  drug 
therapies.  The  provisions  of  this  subparagraph  shall  not  authorize  agree- 
ments with  pharmaceutical  manufacturers  whereby  financial  support  for 
medical  and  disease  management  services  is  accepted  in  lieu  of  cash 
supplemental  rebate  payments  as  consideration  for  placement  of  one  or 
more  drugs  on  the  preferred  drug  list. 

(c)  The  commissioner  and  the  department  shall  prohibit  the  public 
disclosure  of  information  revealing  company-identifiable  trade  secrets, 
including  rebate  and  supplemental  rebate  amounts  and  manufacturer's 
pricing,  obtained  by  the  department  in  the  course  of  negotiations  con- 
ducted pursuant  to  this  paragraph. 

VI. (a)  The  commissioner  of  health  and  human  services  shall  report 
quarterly  to  the  legislative  oversight  committee  established  in  subpara- 
graph (c)  with  respect  to  the  Medicaid  prescription  drug  benefits  man- 
agement program,  including: 

(1)  The  cost  savings  to  the  state  realized  from  the  operation  of  a 
pharmacy  benefits  management  program.  To  the  extent  possible,  the  sav- 
ings shall  be  allocated  to  each  pharmacy  benefits  management  initiative. 

(2)  The  direct  costs  of  a  pharmacy  benefits  management  program 
including  costs  associated  with  any  pharmacy  benefits  management  con- 
tract. To  the  extent  possible,  the  costs  shall  be  allocated  to  each  pharmacy 
benefits  management  initiative. 

(3)  An  analysis  of  any  cost  shifting  associated  with  the  implemen- 
tation of  each  pharmacy  benefits  management  initiative  including,  as 
appropriate,  additional  prescriptions,  hospital  admissions,  psychiatric 
hospital  admissions,  emergency  room  visits,  long-term  care  admissions, 
physician  visits,  laboratory  tests,  skilled  nursing  care,  and  the  under- 
lying data  to  support  such  analysis. 

(4)  A  report  on  the  volume  of  claims  paid  for  preferred  versus  non- 
preferred  drugs,  prior  authorizations  as  a  percentage  of  total  claims,  av- 
erage call  waiting  time,  and  any  issues  that  the  state's  pharmacy  benefits 
administrator  is  required  to  comply  with  under  the  terms  of  the  pharmacy 
benefits  management  contract. 

(5)  Recommendations  for  other  opportunities  to  improve  the  man- 
agement of  pharmacy  services  or  to  expand  pharmacy  benefits  to  addi- 
tional populations. 

(b)  The  commissioner  of  health  and  human  services  shall  report 
annually  to  the  legislative  oversight  committee  established  in  subpara- 
graph (c)  with  respect  to  the  medicaid  prescription  drug  benefits  man- 
agement program  as  follows: 
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(DA  report  of  the  effectiveness  of  the  department  of  health  and 
human  services'  pharmacy  lock-in  program. 

(2)  An  analysis  of  the  impact  of  the  pharmacy  benefits  manage- 
ment program  on  patient  outcomes  and  quality  of  care. 

(c)  For  the  purpose  of  legislative  oversight  of  the  Medicaid  pre- 
scription drug  benefits  management  program  administered  by  the  de- 
partment, including  a  preferred  drug  list  which  may  be  established 
pursuant  to  paragraph  II,  there  is  established  a  legislative  oversight 
committee  consisting  of  3  members  of  the  house  of  representatives  ap- 
pointed by  the  speaker  and  3  senators  appointed  by  the  senate  presi- 
dent. The  committee  shall  meet  as  needed  and  shall  elect  a  chairper- 
son from  among  the  members.  The  committee  shall  review  the  reports 
of  the  commissioner  under  subparagraphs  (a)  and  (b)  and  may  request 
additional  information  as  needed.  The  department  shall  provide  to  the 
oversight  committee  a  report  of  actions  taken  by  the  pharmacy  and 
therapeutics  committee  since  the  last  meeting  of  the  oversight  commit- 
tee, including  a  list  of  any  drugs  made  subject  to  prior  authorization, 
the  criteria  for  approving  such  prior  authorization,  and  minutes  of  the 
pharmacy  and  therapeutics  committee  meetings.  The  oversight  com- 
mittee may  request  the  assistance  of  the  legislative  budget  assistant 
in  auditing  the  program  and  in  reviewing  its  performance  and  effec- 
tiveness. The  committee  may  make  recommendations  for  proposed  leg- 
islation, and  shall  report  any  findings  or  recommendations,  including 
the  commissioner's  reports  under  subparagraphs  (a)  and  (b),  to  the 
speaker  of  the  house,  the  president  of  the  senate,  the  governor,  and  the 
chairperson  of  the  joint  legislative  committee  on  administrative  rules 
by  January  1  of  each  year. 

VII.  The  commissioner  of  the  department  of  health  and  human  ser- 
vices shall  conduct  an  independent  SAS  70  audit  not  less  than  once  per 
biennium  of  the  premises,  operations,  and  data  from  any  entity  provid- 
ing pharmacy  benefits  management  services  to  the  state.  The  results  of 
such  audit  shall  be  reported  to  the  legislative  fiscal  committee,  estab- 
lished in  RSA  14:30-a,  and  members  of  the  legislative  oversight  commit- 
tee, established  in  subparagraph  VKc),  and  shall  be  made  available  to 
the  public  upon  request. 

2  Report  Required.  The  commissioner  of  the  department  of  health  and 
human  services  shall  make  a  report,  together  with  any  recommenda- 
tions, to  the  general  court  on  or  before  November  1,  2006  relative  to  the 
mental  health  advisory  committee  and  relative  to  the  Medicaid  phar- 
macy benefits  management  program. 

3  Prospective  Repeal.  2002,  281:9,  III  and  V  as  amended  by  2003, 
319:176  and  by  section  1  of  this  act,  relative  to  a  mental  health  advi- 
sory committee  and  negotiation  with  pharmaceutical  companies,  are 
hereby  repealed. 

4  Effective  Date. 

I.  Section  3  of  this  act  shall  take  effect  June  30,  2007. 

II.  The  remainder  of  this  act  shall  take  effect  60  days  after  its  pas- 
sage. 

2004-0705S 

AMENDED  ANALYSIS 
This  bill  clarifies  certain  provisions  of  the  pharmacy  benefits  manage- 
ment program.  This  bill  requires  the  commissioner  of  the  department 
of  health  and  human  services  to  establish  an  expert  mental  health  ad- 
visory committee  to  review  mental  health  drugs  and  to  make  recommen- 
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dations  for  guidelines  for  the  appropriate  use  of  such  drugs.  This  bill  also 
allows  the  commissioner  to  negotiate  with  pharmaceutical  companies  for 
supplemental  rebates  or  price  discounts  for  Medicaid. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  support  overturning 
the  committees  report  on  this  bill  for  the  simple  fact  that  I  agree  with 
the  amendment  as  it  dictates  that  this  has  to  go  to  further  study  even 
though  there  has  been  much  already  done.  The  sunsetting  of  this  pilot 
program,  which  will  sunset  in  2007,  would  give  us  enough  time  to  be  able 
to  really  look  at  the  impact  of  certain  drugs  in  certain  individuals  who 
qualify  to  have  to  take  them.  As  to  whether  or  not  the  generic  drugs  or 
the  PDL  list  drugs,  even  though  may  be  different  than  what  they  are 
taking  currently,  may  be  exactly  the  same  as  being  able,  you  know,  for 
the  people  to  get  their  relief  and  to  help  them  through  their  crisis.  I  have 
looked  at  this  extremely  hard  and  I  was  able  to  look  through  and  look 
at  some  real  cases  which  I  was  asked  to  be  involved  with,  and  this  is- 
sue teeters  on  the  edge  for  me.  But  I  was  able  to  stand  before  the  com- 
mittee and  mention  to  them  that  the  fact  is  that  most  of  the  generic 
drugs  that  are  being  used  today  are  not  necessarily  bad  for  people  even 
though  they  are  not  the  named  drugs,  but  in  this  particular  case,  there 
is  some  concern  from  certain  individuals  who  do  have  experience  and 
history  that  show  that  there  may  be  some  reactions,  as  stated  earlier, 
to  fillers  or  to  other  reactionaries  within  the  generic  drugs  or  PDL.  This 
does  not  only  focus  on  generics.  This  also  could  be  the  name  brand  drugs 
that  which  are  prescribed  by  the  physicians  for  the  individuals  who  need 
them.  Whichever  is  the  drug  that  helps  the  patient  and  that  is  what  the 
important  piece  is  here.  It  is  not  a  generic  only  bill.  The  PDL  may  in- 
clude current  language.  There  was  one  drug  that  the  Commissioner  of 
Health  and  Human  Services  came  before  us  in  committee...!  don't  recall 
the  name. ..I  went  blank  on  the  name. ..but  anyway,  it  was  costing  the 
state  approximately  $5  million  to  $10  million  to  dispense  this  drug  and 
there  was  an  equivalent  drug  from  another  company  which  was  some- 
thing like  10  percent  of  that  cost.  I  am  hoping  that  in  this  time  of  tight 
budgeting  and  safety,  specifically  for  the  safety  of  the  patients,  that  we 
are  able  to  bring  this  forward  and  also  be  able  to  get  to  this  pilot  pro- 
gram and  understand  the  impacts  of  medications  on  people  who  need, 
in  most  need  of  this,  and  to  allow  people  a  PDL  to  be  the  strongest  PDL 
that  we  can  offer  in  order  to  help  those  folks  and  their  families  as  well. 
So  I  urge  that  we  accept  this  amendment  and  I  thank  you  very  much. 
Thank  you,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  Just  for  clarification  of  where  we  are. 
We  have  Senate  Bill  383  as  ought  to  pass  and  I  know  that  some  of  you 
didn't  hear,  but  Senator  Kenney  did  present  floor  amendment  705.  Would 
you  like  to  speak  to  it  Senator  Kenney? 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  rise  in  support  of 
floor  amendment  to  Senate  Bill  383.  The  changes  provided  by  this 
amendment,  specifically  the  sunset  provision,  give  me  the  confidence 
that  this  legislation  creates  an  opportunity  to  bring  together  sound 
fiscal  and  healthcare  policy  that  is  right  for  New  Hampshire  in  our 
Medicaid  population.  Not  only  does  it  create  a  sunset  date  for  this  leg- 
islation, but  it  also  requires  the  legislature  to  report  on  November  1, 
2006  on  the  findings  and  results  of  this  program.  We  have  been  told 
that  there  is  a  tremendous  opportunity  to  save  millions  of  dollars  while 
insuring  that  Medicaid  subscribers  would  continue  to  receive  clinically 
sound  pharmaceutical  care.  This  program  will  give  the  Department  of 
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Health  and  Human  Services  the  ability  to  evaluate  the  program  on  a 
trial  basis.  If  the  program  is  achieving  all  goals,  that  is  great  for  all 
concerned.  If  however,  we  are  not  meeting  our  goals  or  the  desired  level 
of  savings  is  not  being  achieved,  the  program  will  automatically  end. 
This  program  feature  provides  us  with  a  safety  net.  The  cost  of  pre- 
scription drugs  is  an  issue  of  all  citizens  in  the  state.  Senate  Bill  383 
provides  us  with  an  opportunity  to  manage  a  portion  of  those  costs  in 
a  clinically  sound  manner.  I  believe  that  it  is  incumbent  upon  us  to 
pursue  such  an  opportunity.  I  ask  you  to  support  the  adoption  of  this 
amendment.  I  would  also  like  to  mention  that  it  is  a  repeal  date.  It  is 
not  really  a  pilot  program.  It  is  a  repeal  date.  But  in  my  mind,  I  just 
want  to  make  sure  that  we  are  following  a  sound  policy  for  the  state 
and  that  we  take  care  of  our  mentally  ill  patients  with  the  right  pre- 
scription drugs  that  is  cost  effective.  I  am  also  giving  this  period  of 
time,  in  my  mind,  that  we  are  doing  the  right  thing  for  the  various 
people  who  need  these  drugs,  in  that  it  is  sound  state  policy.  Thank 
you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  in  opposition 
to  the  committee  amendment.  I  would  have  preferred  the  original  inex- 
pedient to  legislate  motion  from  committee.  The  bill  makes  several 
changes  to  the  PDL  legislation  we  adopted  last  session.  It  makes  three 
major  changes,  which  the  amendment  continues.  Those  features  of  the 
original  bill  still  exist  in  the  amendment.  First,  the  original  gave  the 
commissioner  sole  authority  to  place  any  drug  on  the  "Preferred  Drug 
List."  Now  I  understand  that  the  amendment  makes  him  bound  to  the 
recommendations  of  the  PTAC  (pharmacy  and  therapeutics  advisory 
committee),  but  in  my  mind,  he  should  be  bound  to  the  recommendations 
of  the  Mental  Health  Advisory  Committee,  which  is  more  independent. 
It  does  not  have  membership  solely  appointed  by  the  commissioner  as 
does  the  PTAC  Committee  and  has  more  expertise  in  the  area.  Secondly, 
the  original  bill  removes  several  patient  protections  from  current  law. 
It  created  a  more  cumbersome  prior  authorization  process  to  access  a 
drug  not  on  the  PDL  list  and  it  deleted  the  grandfather  clause  which 
protected  drugs  currently  used  by  patients.  This  bill  does  not  call  for 
generic  substitutions.  That  is  something  that  I  might  be  able  to  support. 
This  bill  calls  for  just  one  of  a  class  of  drugs  used  to  treat  a  particular 
illness  to  be  prescribed  first.  For  depression  for  instance,  (SSRIS)  Selec- 
tive Serotonin  Reuptake  Inhibitors  if  you've  never  known  what  that 
meant,  are  often  prescribed  such  as  Prozac,  Celexa,  Paxil  and  Zoloft. 
Certain  patients  respond  to  one  medication  and  certain  to  another.  This 
bill  makes  it  more  difficult  for  a  patient  to  get  the  drug  that  will  work 
in  their  particular  case.  And  with  certain  patients,  the  elderly  in  par- 
ticular, physicians  also  consider  that  the  least  expensive  drugs  for  de- 
pression are  also  those  easiest  to  take  in  overdose,  making  them  dan- 
gerous. The  amendment  does  not  restore  these  patient  protections  in 
getting  the  medications  that  are  medically  necessary.  The  wording  on 
page  one  of  the  amendment,  line  17-19,  which  says  that  "nothing  in  this 
section  shall  prevent  a  patient  from  getting  the  drug  that  is  medically 
necessary  when  prescribed,"  when  taken  in  combination  with  the  lan- 
guage on  page  two,  lines  27  and  28,  which  makes  it  clear  that  the  PTAC 
Committee  will  recommend  criteria  for  the  prior  authorization  process, 
but  the  commissioner  may  institute  any  process  he  wants  for  getting  the 
medically  necessary  drug,  means  that  those  roadblocks  in  the  way  of 
patients  receiving  the  drug  that  they  really  need,  will  still  exist  just  as 
they  did  in  the  original  bill.  These  problems  in  combination  with  the  bill's 
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third  purpose  to  add  mental  health  drugs  to  the  list  is  not  good  public 
policy.  Just  the  other  evening  I  was  at  a  meeting  in  my  area  agency,  and 
yet  another  individual  rose  to  describe  how  carefully  his  drug  therapy 
is  balanced  to  achieve  effectiveness  and  how  he  could  not  function  un- 
til the  proper  balance  of  particular  drugs  was  achieved.  It  seems  counter 
productive  to  restrict  access  to  particular  mental  health  drugs,  drugs 
which  by  all  accounts  are  highly  individual  in  their  effects,  among  a 
medically  complex  population.  Will  we  really  be  saving  money  when 
many  mental  health  patients  lose  that  delicate  balance  and  become 
dysfunctional?  The  legislature  debated  and  rejected  all  of  these  features 
of  a  Preferred  Drug  List  when  we  adopted  House  Bill  4  last  session.  We 
should  again  reject  them.  Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  think  that  Senator 
Estabrook  has  stated  well  what  our  concerns  were  from  the  committee 
when  we  were  going  through  this  because  we  recognized  pharmacologi- 
cal treatment  should  be  based  on  available  scientific  research  and  medi- 
cations should  not  be  placed  on  or  left  off  the  PDL  solely  on  the  basis  of 
cost.  Consumers  should  not  have  a  fail  on  one  medication  before  being 
put  on  another.  But  I  do  believe,  and  I  insisted  on  having  the  language 
on  the  first  page,  line  17-18  "nothing  in  this  section  shall  be  construed 
as  preventing  a  patient  from  receiving  a  brand  name  drug  product  which 
the  prescribing  practitioner  specified  is  medically  necessary  for  such 
patient."  I  insisted  that  that  be  put  on.  It  was  used  in  language  from  last 
week  from  another  bill  that  we  used.  I  believe  this  will  take  care  of  the 
problem  so  that  we  can  move  forward  and  take  care  of  the  illnesses  that 
we  are  looking  at  for  our  Medicaid  patients.  I  ask  for  your  support  on 
this  amendment.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  appreciate  the  concern 
that  you  have  raised  Senator  O'Hearn,  but  I  do  rise  to  second  Senator 
Estabrook's  remarks.  I  do  believe  that  a  PDL  is  actually  very  appropri- 
ate for  Medicaid  and  I  think,  under  the  right  circumstances  is  appropri- 
ate even  in  the  area  of  psychotropic  drugs.  I  think  that  this  is  getting 
close,  but  I  am  concerned  that  some  of  the  patient  protections  aren't 
really  there.  I  speak  not  from  direct  experience  but  near  direct.  For  a 
number  of  years  my  wife  worked  with  people  with  major  mental  illness, 
chronic  major  mental  illness,  and  she  was  not  a  prescriber,  but  she  worked 
closely  with  the  medical  folks  who... she  was  a  vocational  councilor  and 
her  job  was  to  help  people  function  and  have  jobs  in  the  community.  It 
was  a  very  delicate  balance.  Some  of  these  anti-psychotic,  anti-depres- 
sants are  very  specialized,  the  very  modern  ones.  A  lot  have  come  onto 
the  market  and  for  a  lot  of  people,  some  of  the  very  new  drugs,  some  of 
the  very  expense  drugs  are  the  only  ones  that  have  been  found  that  will 
help  people  to  function.  Function  in  a  way  that  they  can  work  and  be 
productive,  versus  being  really  just  a  burden  on  society.  My  concern  is 
that  there  should  be  presumption  that  something  that  doctors  have 
worked  very  carefully  to  find  the  right  prescription  drug  for  somebody, 
there  should  be  a  presumption  that  that  continue  and  that  somebody 
doesn't  get  forced  off  onto  something  that  is  on  the  PDL  and  have  to  go 
through  complicated  prior  authorization  to  get  back  onto  what  is  medi- 
cally necessary.  Maybe  there  is  a  bit  of  a  leap  of  faith  here  but  I  am  just 
a  little  anxious  about  it.  So  I  appreciate  the  work  that  has  gone  on  and 
it  is  going  in  the  right  direction,  but  I  am  just  not  sure  it  is  there.  Thank 
you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  For  at  least  four  years, 
maybe  more,  I  have  worked  with  the  senior  citizen  population  to  try  to 
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find  ways  to  create  access  to  affordable  health  drugs,  prescription  drugs 
for  our  seniors.  In  that  process  I  have  traveled  with  and  to  the  meeting 
of  the  Northeast  at  which  then  became  the  National  Association  for  Pre- 
scription Drugs.  Throughout  all  of  those  discussions,  the  one  criteria  that 
was  shown  to  us  which  will  help  in  the  long  run  for  bringing  our  cost  of 
drugs  down  in  New  Hampshire  and  in  every  state,  is  a  creation  of  a  Pre- 
ferred Drug  List.  We  have  fought  the  pharmaceutical  industry  over  time. 
On  the  national  level,  in  many  cases  we  lost  some  of  those  battles,  but 
here  in  our  state,  we  have  an  opportunity  to  begin  a  process  which  will 
allow  our  state  to  create  lower  cost  drugs,  prescription  drugs  for  our 
citizens.  This  is  a  first  step.  If  we  do  not  find,  through  a  creation  of  a 
Preferred  Drug  List,  if  we  do  not  find  a  way  to  reduce  our  ever  increas- 
ing cost  in  prescription  purchases,  we  will  ultimately  be  looking  at  the 
choice  of  whether  we  are  going  to  cut  eligibility  levels  for  Medicaid, 
whether  we  are  going  to  cut  in  other  ways,  our  Medicaid  population.  If 
we  can  get  a  handle  and  a  negotiating  leverage  as  a  state,  we  can  begin 
to  bring  down  our  costs,  balance  our  budget,  and  hopefully,  some  day, 
offer  at  least  a  partial  program  for  low  income  seniors  in  our  state  who 
are  continuing  to  sound  the  need  and  to  call  for  assistance  in  bringing 
down  their  drug  prices.  This  is  a  first  step.  That  is  why  you  see  my  name 
on  this  amendment  which  is  unusual,  given  the  company.  I  am  honored 
to  be  there  because  I  think  what  we  did  in  the  last  day  is  a  step  in  the 
right  direction.  We  put  in  what  I  hope  are  safeguards  for  mental  health 
concerns.  The  language,  as  we  said,  of  nothing  preventing  a  patient  from 
receiving  a  brand  name  where  the  practitioner  specifies  it  medically 
necessary.  That  hopefully  will  be  a  step  in  the  right  direction.  We  added 
language... there  is  a  Mental  Health  Advisory  Committee  that  advises  the 
pharmaceutical. ..Therapeutic  Advisory  Committee  on  the  inclusions  of 
mental  health  drugs  and  on  guidelines  on  the  appropriate  use  of  drugs 
including  appropriate  grandfathering  provisions  so  that  the  experts  in 
the  field  will  be  advising  what  is  known  as  the  PTAC  Committee.  We  put 
in  language  through  this  compromise  version  that  you  have  before  you 
to  say  that  the  Pharmacy  and  Therapeutic  Advisory  Committee  has  to 
advise  the  commissioner  and  that  one  of  the  things  that  they  will  be 
advising  the  commissioner  on  is  the  criteria  for  prior  authorization,  and 
we  added  stronger  language  that  said  "including  a  process  for  medical 
necessity"  hoping  that  the  message  will  go  through  that  there  are  in  fact, 
and  we  recognize,  I  think  everyone  here  recognizes  that  there  are  cer- 
tain persons  for  a  specific  chemical  make  up  of  a  drug  assists  in  their 
therapy.  So  what  we  have  done,  I  hope,  is  address  some  of  the  concerns 
of  the  mental  health  community.  We  are  moving  the  Preferred  Drug  List 
and  moving  towards  the  savings  that  our  budget  counts  on  for  pharmacy 
benefits  management  through  a  Preferred  Drug  List.  We  have  seen  road- 
blocks all  along  the  way  in  this  regard.  I  think  that  today  we  see  a  step, 
at  least  out  of  the  Senate,  in  moving  towards  some  agreement  and  I  hope 
that  the  House  will  continue  to  work  with  us.  I  will  be  working  as  best 
I  can  to  be  participating  in  the  House  discussion  so  that  we  can  in  fact 
make  some  progress  on  this  path.  Many,  many  states  have  made  better 
progress  than  our  state  and  it  is  time  that  New  Hampshire  joins  in  bring- 
ing down  drug  costs,  both  for  those  who  are  medically  needy  and  our 
senior  population  in  the  long  run.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Senator  Boyce  is  in  favor  of  amendment  #0705s. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 
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Senator  Boyce  is  in  favor  of  SB  383-FN  as  amended. 

Ordered  to  third  reading. 

SB  405-FN,  relative  to  standards  for  comprehensive  physical  rehabili- 
tation service  areas.  Public  Institutions,  Health  and  Human  Services 
Committee.  Ought  to  Pass,  Vote  3-2.  Senator  Martel  for  the  committee. 

MOTION  TO  TABLE 

Senator  Martel  moved  to  have  SB  405-FN,  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  405-FN,  relative  to  standards  for  comprehensive  physical  rehabili- 
tation service  areas. 

SB  495-FN,  relative  to  original  and  youth  operators'  licenses.  Transpor- 
tation Committee.  Ought  to  pass  with  amendment.  Vote  4-1.  Senator 
Flanders  for  the  committee. 

Senate  Transportation 
February  19,  2004 
2004-0554S 
03/10 

Amendment  to  SB  495-FN 
Amend  the  bill  by  replacing  section  4  with  the  following: 

4  Original  License;  Revocation  and  Suspension.  Amend  RSA  263:14, 
III(a)-(b)  to  read  as  follows: 

nL(a)  The  director  is  authorized  to  revoke  or  suspend  any  original 
license  [issued  under  title  XXI]  held  by  a  person  under  20  years  of 
age  after  a  hearing  upon  a  showing  by  its  records  or  other  sufficient 
evidence  that  the  driver  has  committed  [an  offense  during  the  first  year 
following  the  issuance  of  an  original  license  or  has  committed  2  or  more 
offenses  during  the  first  2  years]  a  moving  violation  following  the  is- 
suance of  an  original  license  for  which  the  original  license  holder  has 
been  convicted. 

(b)  The  periods  of  suspension  or  revocation  set  forth  in  subpara- 
graph Ill(a)  of  this  section  shall  be  as  follows: 

(1)  For  a  first  [offense  during  the  first  year  following  the  issu- 
ance of  an  original  license]  moving  violation,  20  days. 

(2)  For  a  second  [offense  during  the  first  2  years  following  the 
issuance  of  an  original  license]  moving  violation,  45  days. 

(3)  For  a  third  or  subsequent  [offense  during  the  first  2  years 
following  the  issuance  of  an  original  license]  moving  violation,  90  days. 

Amend  the  bill  by  replacing  section  7  with  the  following: 
7  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  The  President  assigned  me  to  the  Governor's  task  force  to  study 
the  reasons  for  highway  fatalities  in  New  Hampshire.  We  met  several, 
several  times.  Peter  Thomson  is  chairman  of  this.  TAPE  CHANGE 

SENATOR  BELOW:  TAPE  CHANGE  The  suspension  of  not  more  than 
20  days  or  not  more  than  45  days  or  not  more  than  90  days.  I  don't  ever 
remember  that.  When  I  look  at  the  bill  as  introduced  in  the  committee 
amendment,  it  says  simply,  for  "first  moving  violation,  20  days."  For  sec- 
ond moving  violation  45  days.  Isn't  in  fact,  that  it  would  be  25-45  days? 
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SENATOR  FLANDERS:  It  may  not  say,  but  the  intent  of  the  bill  is  that 
is  the  most  you  can  take  it,  if  you  take  it. 

SENATOR  BELOW:  It  says... am  I  missing... what  am  I  missing  here?  On 
page  16  of  our  calendar,  on  the  bottom  of  the  page  it  says,  "The  periods 
of  suspension  or  revocation  set  forth  in  subparagraph  Ill(a)  of  this  sec- 
tion shall  be  as  follows:  (1)  For  a  first  moving  violation,  20  days."  How 
can  it  be  less  than  20  days? 

SENATOR  FLANDERS:  The  intent  of  the  legislation.. .if  the  whole  de- 
cision of  what  happens  to  that  person  is  in  the  hearing,  is  with  the  hear- 
ings officer.  They  can  take  it  for  20  days,  they  can't  take  it  for  anymore 
than  20  days. 

SENATOR  BELOW:  But  also  not  less  than  20  days? 

SENATOR  FLANDERS:  Well,  I  would  think  that  is  up  to  the  hearings 
officer,  I  am  not  sure.  You  are  reading  it  one  way  and  I  am  reading  it 
another.  Obviously,  my  intent  is  that  it  can't  be  more  than  20  days.  On 
the  other  hand,  they  don't  have  to  take  it.  It  has  to  be  understood  that 
the  hearings  officer  can  find  circumstances  that  they  do  not  have  to  lose 
their  license. 

SENATOR  BELOW:  Where  in  the  bill  does  it  say  that  the  hearing  officer 
has  any  discretion?  It  looks  to  me  like  it  says  "after  hearing  upon  a  show- 
ing by  its  records  or  other  sufficient  evidence  that  the  driver  has  commit- 
ted a  moving  violation."  It  looks  to  me,  that  the  only  thing  that  has  to 
happen  is  that  they  have  to  show  that  there  has  been  a  violation.  That  is 
the  purpose  of  the  hearing  was  to  show  that  there  has  been  a  violation. 

SENATOR  FLANDERS:  Mr.  President,  I  think  it  looks  to  you  like  that 
because  that  is  the  way  that  you  want  to  see  it. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Flanders,  I  am 
trying  to  find  how  you  define  what  is  a  moving  violation? 

SENATOR  FLANDERS:  If  you'll  wait  just  a  minute,  I  will  be  able  to  tell 
you  what  a  moving  violation  is  because  we  have  an  amendment. 

SENATOR  LARSEN:  Oh,  okay. 

SENATOR  EATON  (In  the  Chair):  Senator  Flanders,  what  you  are  say- 
ing is  that  you  have  an  amendment  coming  up  defining  that? 

SENATOR  FLANDERS:  Yes. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Through  the  course  of 
this  bill  and  at  the  end  after  we  had  passed  it  out  of  committee,  we  found 
that  there  wasn't  actually  a  legal  definition  for  "moving  violation."  We 
were  informed  that  we  should  refer  to  the  habitual  offender  statutes  on 
the  different  violations  within  that,  so  it  is  the  floor  amendment  that  I 
am  gong  to  propose  if  we  could  pass  this  so  that  I  could  offer  a  floor 
amendment. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  A  question  of  you  Mr. 
President.  Will  this  bill  travel  onto  Finance,  if  we  were  to  pass  it  today? 

SENATOR  EATON  (In  the  Chair):  No.  It  will  not. 

SENATOR  PETERSON:  It  will  not.  My  hope  was  if  it  went  onto  Finance, 
that  the  intent  of  the  committee  might  be  well  reflected  in  an  amendment 
because,  frankly,  I  am  much  more  comfortable  with  the  bill  from  what  I 
am  hearing  from  Senator  Flanders  here,  that  it  would  be  up  to  20  days 
and  that  the  hearing  officer  would  have  some  discretion  and  so  forth.  I 
am  also  supportive  of  the  amendment  defining  a  moving  violation  because 
I  understand  that  the  minimum  severity  that  we  are  talking  about  and  a 
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moving  violation  is  a  speeding  violation  as  opposed  to  just  running  a  stop 
sign  or  something  along  those  lines,  which  might  really  be  unfair  to  a 
young  person.  I  guess  that  I  would  ask  how  best  we  might  insure  that  that 
intent  is  reflected  in  the  language  of  the  bill,  because  frankly,  I  don't  see 
it  here  either?  I  ask  that  of  Senator  Flanders. 

SENATOR  FLANDERS:  I  am  not  sure  what  the  question  is.  I  think  we 
have  to,  whether  you  like  it  or  you  don't,  we  have  to  trust  our  hearing 
officers.  If  someone  has  gone  through  a  stop  sign  and  the  situation  is  that 
they  missed  a  stop  sign,  that  is  one  set  of  circumstance,  but  if  they  went 
through  the  stop  sign  doing  eight  miles  an  hour  that  is  a  different  set 
of  circumstances.  I  don't  think  that  I  can  predict  what  a  hearings  officer 
is  going  to  do  with  that.  This  is  why  I  think  the  bill  is  good  because  it 
sets  up  a  hearing  and  it  allows  the  people  to  explain  why  they  went 
through  the  stop  sign. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  haven't  worked  in 
great  detail  on  this  bill  but  I  have  concerns.  There  are,  in  fact,  19  year 
olds  who  are  working  to  perhaps  support  a  child.  There  are  people  un- 
der the  age  of  20  for  whom  the  suspension,  and  in  my  reading  of  the 
amendment  is  it  is  an  automatic  suspension  of  20  days  if  the  director 
revokes  or  suspends  their  original  license.  The  first  offense  is  20  days 
because  it  reads,  "The  director  shall  revoke",  so  I  believe  that  we  need 
to  have  more  discretion  for  the  director  to  make  decisions  relating  to 
revocation  that  writing  it  into  statutes  in  this  way  could  cause  harm  to 
those  who  for  one  reason  or  another  have  financial  responsibility  for 
others  or  for  their  own  lives.  We  give  persons  under  age  of  20,  at  times 
we  give  them  great  discretion  to  go  fight  wars  for  us,  at  other  times  we 
can  cause  great  harm  to  them  and  their  ability  to  succeed  by  being  too 
harsh.  I  think  this  is  an  instance  where  we  are  being  perhaps  too  harsh 
and  that  we  should  leave  it  as  it  is  at  the  Department  of  Safety  so  that 
they  can  look  at  the  situations  that  exist  and  work  on  them  on  a  case 
by  case  basis  rather  than  the  requirement  of  suspension  for  what  we 
don't  even  know  is  a  moving  violation  yet. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  this 
bill  with  or  without  the  amendment.  I  think  back  to  my  teenage  days 
and  I  lived  out  in  Colorado.  In  the  city  of  Denver  they  had  a  situation 
at  that  time,  we  called  it  cruising.  I  know  some  places  they  still  do  a  little 
cruising.  The  city  of  Denver  didn't  like  the  fact  that  it  was  very  attrac- 
tive for  kids  16,  17  or  18  year  olds  to  go  down  to  downtown  Denver,  which 
in  the  evenings  was  pretty  much  deserted  because  it  was  a  downtown 
core  city  area.  And  they  would  drive  up  and  down  15th  street  and  IB**" 
street,  usually  bumper  to  bumper.  You  go  one  stop  light  to  stop  light. 
They  decided  that  they  wanted  to  crack  down  on  this  and  they  singled 
out  one  police  officer  and  gave  him  the  task  of  trying  to  get  these  kids 
out  of  downtown  Denver  at  night.  His  name  was  Buster  Snyder.  Buster 
is  a  good  nickname  for  him.  He  would  pick  out  kids  and  decide  that  he 
was  going  to  write  them  a  ticket.  And  he  would  find  something  to  write 
that  ticket  for.  It  was  clearly  discriminatory  to  the  teenagers,  because 
they  were  the  ones  the  city  fathers  decided  they  didn't  want  down  there. 
This  harassment  was  blatant.  They  went  after  those  kids  that  were  do- 
ing that  and  that  was  his  whole  job.  The  number  of  tickets  that  he  wrote 
in  a  night  was  just  phenomenal.  And,  if  we  had  in  this  state,  somewhere, 
some  town  or  city  decided  that  they  wanted  to  hire  a  Buster  Snyder, 
because  the  kids  were  too  loud  with  those  stupid,  I  hate  them,  mega- 
phone exhaust  on  the  little  Japanese  cars.  They  decided  that  they  didn't 
like  that  or  they  didn't  like  the  boom  boxes.  And  a  way  to  get  rid  of  that 
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if  this  bill  passed,  was  simply  to  write  them  a  moving  violation.  Now  it 
is  not  real  tough  to  catch  somebody  in  a  moving  violation  if  you  really 
want  too.  Especially  when  we  all  know  that  right  over  here  on  the  in- 
terstate we  have  a  speed  limit  that  says  55.  Now,  I  think  that  everybody 
in  this  room  understands  that  if  you  drive  55  over  there,  there  is  going 
to  be  somebody  on  your  back  bumper  wanting  to  push  you  out  of  the  way. 
Fifty-five  is  more  of  a  minimum  but  if  we  had  a  Buster  Snyder,  who  de- 
cided that  he  wanted  to  pick  out  every  Honda  with  a  loud  exhaust  pipe 
that  came  by  him  at  58  miles  an  hour,  he  could  write  tickets  all  day  long 
for  kids  driving  cars  on  that  interstate.  Now  they  actually  would  be  some 
of  the  slowest  cars  on  the  road  if  they  were  only  going  58  miles  an  hour 
but  under  this  law,  we  could  take  the  license  of  every  one  of  those  and 
we  could  do  it  over  and  over  and  over.  That  is  not  what  I  think  that  we 
ought  to  be  doing.  If  we  want  to  get  these  kids  to  obey  the  law,  first  of 
all,  we  ought  to  have  reasonable  laws.  The  fact  that  55  is  the  speed  limit 
over  the  interstate  or  65  a  little  bit  south  of  town,  when  we  know  no- 
body, nobody  goes  65  on  that  interstate  and  nobody  goes  55  over  here. 
Even  in  city  streets  they  don't  go  the  speed  limits.  Nowhere  it  happens. 
It  is  a  fallacy.  This  was  all  started,  I  believe,  back  in  the  70's  when  we 
decided,  nationally,  somebody  decided  that  going  55  miles  an  hour  would 
somehow  save  some  gasoline.  They  enacted  the  55  mile  an  hour  limit 
which  was  universally  ignored.  That  got  us  into  a  culture  of  ignoring 
traffic  laws,  specifically  speeding  laws.  We  ignore  that  speed  limit.  Now 
we  are  saying  that  if  a  child,  someone  18  or  19  years  old,  is  out  there 
doing  it,  we  can  take  their  license  away  for  going  the  same  speed  as  their 
parents  driving  in  the  car  right  in  front  of  them.  I  think  this  is  wrong. 
If  we  want  kids  to  obey  the  laws,  we  should  first  of  all  make  sure  the 
laws  are  reasonable  and  then  we  should  enforce  the  laws  evenly  on  ev- 
erybody. But  to  discriminate  on  kids  because  they  are  only  18  or  19  and 
particularly  the  16s  and  17s  that  can't  even  vote  for  us,  I  think  that  is 
wrong.  I  am  going  to  vote  against  this  bill  and  I  ask  everybody  else  to 
do  the  same.  Thank  you,  Mr.  President. 

Senator  Prescott  moved  to  recommit. 

Adopted. 

PARLIAMENTARY  INQURIY 

SENATOR  KENNEY:  Parliamentary  inquiry  Mr.  President.  Given 
that  this  is  an  "FN"  bill,  are  we  still... 

SENATOR  EATON  (In  the  Chair):  This  is  not  an  "FN"  bill. 

SENATOR  KENNEY:  It  is  not  an  "FN"  bill. 

SENATOR  EATON  (In  the  Chair):  It  was  determined  earlier. 

SENATOR  KENNEY:  Okay. 

SB  518,  establishing  a  commission  to  study  railroad  matching  funds. 
Transportation  Committee.  Ought  to  pass  with  amendment.  Vote  5-0. 
Senator  Flanders  for  the  committee. 

Senate  Transportation 
February  19,  2004 
2004-0549S 
06/10 

Amendment  to  SB  518 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    establishing  a  commission  to  study  railroad  matching  funds 
and  authorizing  an  expenditure  for  a  certain  feasibility  study. 
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Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Membership  and  Compensation. 
I.  The  members  of  the  commission  shall  be  as  follows: 

(a)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 

(b)  Three  members  of  the  house  of  representatives,  appointed  by 
the  speaker  of  the  house. 

(c)  The  governor,  or  designee. 

(d)  The  commissioner  of  the  department  of  transportation,  or  des- 
ignee. 

(e)  A  member  of  the  New  Hampshire  Railroad  Revitalization  As- 
sociation, nominated  by  the  association  and  appointed  by  the  governor. 

n.  Legislative  members  of  the  commission  shall  receive  mileage  at 
the  legislative  rate  when  attending  to  the  duties  of  the  commission. 

Amend  the  bill  by  replacing  section  5  with  the  following: 

5  Report.  The  commission  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  senate  president,  the  speaker  of 
the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the  gov- 
ernor, and  the  state  library  on  or  before  December  1,  2004. 

Amend  the  bill  by  inserting  after  section  5  the  following  and  renumber- 
ing the  original  section  6  to  read  as  7: 

6  New  Subparagraph;  Feasibility  Funding  Added.  Amend  RSA  228:69, 1 
by  inserting  after  subparagraph  (b)  the  following  new  subparagraph: 

(c)  To  provide  funding  for  the  Boston  to  Montreal  High  Speed  Rail 
Planning  and  Feasibility  Study  for  the  high  speed  rail  connection  be- 
tween Boston  and  Montreal  in  an  amount  not  to  exceed  $100,000. 

2004-0549S 

AMENDED  ANALYSIS 

This  bill  establishes  a  commission  to  study  innovative  ways  to  fund 
railroad  construction  including  matching  fund  programs. 

This  bill  also  authorizes  the  commissioner  of  transportation  to  spend 
money  in  the  special  railroad  fund  for  the  feasibility  study  for  the  high 
speed  rail  connection  between  Boston  and  Montreal. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  May  I  remind  the 
Senators  that  this  came  out  of  committee  5-0.  Maybe  that  will  help  me 
this  time.  The  President  saw  fit  to  put  me  on  the  Railroad  Study  Com- 
mittee that  meets  year  round.  It  has  been  kind  of  interesting  and  kind  of 
fun  and  I  do  like  railroads.  What  has  happened  is  that  we  are  studying 
the  railroad  from  Nashua  to  Manchester  to  Concord  to  Montreal.  It  would 
be  a  passenger  train  as  well  as  a  freight  train.  What  happened  was  that 
we  need  matching  funds  to  match  with  Massachusetts  and  Vermont  to 
have  this  studied.  Guess  what?  There  was  no  money  in  New  Hampshire 
because  the  trucking  people  saw  fit  to  take  the  highway  funds  into  the 
courts  and  that  is  where  the  funding  comes  for  railroads.  My  first  thought 
was  let's  put  in  a  study  committee.  So  my  originally  bill  was  a  study 
committee.  I  was  going  everywhere  saying  "where  can  I  get  $90,000. 
Where  can  I  get  $90,000."  I  called  Carol  Murray.  I  talked  to  the  Governor's 
office.  Senator  D'Allesandro  who  isn't  here,  but  thanks  to  Senator 
D'Allesandro,  he  headed  me  in  the  right  direction  and  I  appreciate  that 
and  wish  that  he  was  here  and  I  will  thank  him  when  he  comes  back.  But 
off  on  the  side  somewhere,  there  is  a  fund  which  he  led  me  to  which  is 
"railroads  and  other  common  carriers."  It  has  $650,000  in  it  approximately. 
What  that  is  for  is  to  fix  buildings  and  repair  buildings  on  the  side  of  the 
railroads.  Now  I  want  you  to  listen  to  commonsense  for  a  minute.  If  you 
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haven't  got  a  track,  you  can't  fix  the  buildings  on  the  side  hnes.  So  I  have 
put  in  this  bill,  authorization  to  remove  up  to  $100,000  from  this  fund, 
for  matching  funds  to  study  this  railroad.  I  also  insisted  that  this  go  to 
Finance  so  that  Senator  Green  and  his  people  can  make  sure  that  I  am 
not  going  to  go  to  jail  by  taking  this  money  out.  Carol  Murray  is  aware 
of  this.  She  knows  that  we  have  done  it.  I  think  it  is  legit.  I  think  it  is 
legal  and  I  ask  you  to  support  the  study  committee  which  will  stay  in 
effect  to  see  if  we  can  find  money  for  future  studies,  for  future  railroads, 
and  it  would  move  this  money  so  that  we  can  do  the  study  at  this  time. 
Thank  you,  Mr.  President. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  am  proud  to  sup- 
port this  bill,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  also  rise  to  support  the 
bill  and  I  am  also  a  member  of  the  commission. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  532-FN,  exempting  biodiesel  from  the  road  toll.  Transportation  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Flanders  for  the 
committee. 

Senate  Transportation 
March  3,  2004 
2004-0677S 
05/04 

Amendment  to  SB  532-FN 
Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  New  Paragraph;  Road  Tolls;  Refunds;  Biodiesel.  Amend  RSA  260:47 
by  inserting  after  paragraph  VI  the  following  new  paragraph: 

VIL  Any  distributor  that  sells  or  dispenses  biodiesel  or  any  blend  of 
biodiesel  with  petroleum-based  diesel  fuel,  where  at  least  20  percent  of 
the  blend  by  volume  is  biodiesel,  shall  be  entitled  to  apply  for  a  refund 
as  provided  in  this  section. 

3  Biodiesel  Refund;  Report  by  Department  of  Safety.  The  department 
of  safety  shall  report  to  the  fiscal  committee  of  the  general  court  by  Oc- 
tober 1  of  each  year  the  number  of  gallons  of  biodiesel  or  qualifying 
biodiesel  blend  for  which  refunds  were  issued  in  the  preceding  fiscal 
year  pursuant  to  RSA  260:47,  VIL  For  the  first  year  that  the  number 
of  gallons  equals  or  exceeds  1,000,000,  the  department  shall  also  cer- 
tify the  number  of  gallons  to  the  secretary  of  state. 

4  Repeal.  The  following  are  repealed: 

I.  RSA  259:6-a,  relative  to  biodiesel. 

II.  RSA  260:47,  VII,  relative  to  the  biodiesel  road  toll  refund. 

5  Contingency.  Section  4  of  this  act  shall  take  effect  upon  the  date  that 
the  department  of  safety  certifies  to  the  secretary  of  state  that  the  num- 
ber of  gallons  of  biodiesel  or  qualifying  biodiesel  blend  for  which  refunds 
were  issued  in  the  preceding  fiscal  year  pursuant  to  RSA  260:47,  VII 
equaled  or  exceeded  1,000,000,  as  provided  in  section  3  of  this  act. 

6  Effective  Date. 

I.  Section  4  of  this  act  shall  take  effect  as  provided  in  section  5  of 
this  act. 

II.  The  remainder  of  this  act  shall  take  effect  one  year  after  its 
passage. 
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SENATOR  FLANDERS:  Thank  you,  Mr.  President.  This  is  Senate  Bill  532. 
Another  good  one  folks.  Some  time  ago  I  was  watching  television  and  I 
heard  an  ad  or  a  report  from  channel  nine,  I  think  Scott  Spradling  was 
reporting,  that  said  that  they  were  burning  cooking  oil  in  diesel  fuel  and 
it  showed  pictures  of  diesel  trucks  with  no  smoke  hanging  around  and 
so  forth,  and  I  said,  "isn't  that  interesting?"  So  I  made  a  couple  of  phone 
calls  and  I  found  that  there  is  only  one  station  at  the  present  time  in 
New  Hampshire  selling  this  and  it  is  in  Chesterfield.  Keene,  the  city  of 
Keene,  is  using  it.  Keene  college  is  using  it  and  there  is  no  pollution  in 
this.  They  say  that  it  can  be  used  in  any  type  of  diesel  engine  without 
any  change.  Based  on  that  I  called  my  neighbor  Ted  Leach  who  is  in 
Hancock,  a  Representative  in  Hancock,  who  is  very  green,  and  we  talked 
for  a  while  and  we  decided  that  it  would  be  kind  of  nice  if  we  could  give 
an  incentive  to  get  people  to  start  to  use  this  in  New  Hampshire  to  find 
out  what  it  would  do.  Based  upon  that,  we  went  through  rules  and  we 
have  come  out  with  a  bill  and  amendment.  It  has  been  amended  but 
basically  what  it  does  is  that  everybody  was  very  iffy  when  we  got  into 
highway  funds.  My  friend  Senator  Morse  got  a  little  iffy  when  we  talk 
highway  funds.  What  we  did  was  we  put  a  time  limit  of  two  years  on  this 
and  that  did  not  fly.  So  what  we  have  ended  up  with  is  this  bill  is  only 
in  effect  for  one  million  gallons.  A  million  gallons  will  equal  $180,000  loss 
of  income  to  the  highway  fund,  which  we  don't  know  how  long  that  will 
last.  Now  Rhymes  Oil,  who  is  a  state-wide  distributor  in  Antrim,  and  I 
did  not  know  when  I  presented  this  bill  that  he  was  going  to  do  it,  he 
has  ordered  his  first  car  load  of  diesel  fuel.  It  is  going  to  be  sold  in 
Peterborough,  Antrim,  Keene,  Concord  and  North  Stratford.  So  it  is  go- 
ing to  be  across  the  state.  We  ask  for  your  support  on  this  bill.  We  think 
that  it  will  be  something  that  will  show  that  we  really  would  like  to  keep 
New  Hampshire's  skies  clear.  The  other  main  thing  about  this  if  I  may, 
in  the  next  year  or  two  you  are  going  to  see  new  trucks  come  out  a  lot 
cleaner,  but  these  trucks  stay  on  the  road  for  millions  of  miles.  There  is 
a  guy  in  Antrim  who  has  got  a  truck  that  has  millions  of  miles  on  it 
and  they  are  dirty.  This  fuel  can  be  burning  those  and  it  will  clean  it 
out  and  they  will  stay  clean.  So  for  these  older  trucks  that  will  stay  on 
the  road,  this  will  be  a  big  help.  So  all  we're  trying  to  do  is  to  get  some 
people  to  use  it,  begin  to  use  it,  see  how  it  works  and  then  continue  to 
use  it.  So  we  ask  for  your  support.  We  had  a  lot  of  testimony  in  com- 
mittee of  farmers  who  are  using  it.  The  Farm  Bureau  spoke,  the  Grange 
spoke,  a  lot  of  people  spoke  saying  that  they  are  using  now  even  at  the 
higher  price.  So  what  this  does  is  it  takes  the  highway  tax  off  until  ap- 
proximately $1  million  of  taxable  fuel  has  been  spent.  Thank  you  very 
much,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Flanders,  this 
fuel  in  no  way  is  going  to  clog  the  filters  is  it? 

SENATOR  FLANDERS:  I  am  not  a  mechanic,  but  they  tell  me  no. 

SENATOR  GATSAS:  I  guess  you  missed  it. 

SENATOR  FLANDERS:  I  am  sorry.  It  has  not  been  an  easy  day  for  me 
Senator.  Talk  to  me  afterwards. 

SENATOR  GATSAS:  Burning  fast. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Mr.  President,  I  rise  in 
opposition  to  this  bill.  First  of  all,  I  disagree  that  this  fuel  is  not  pollut- 
ing. It  may  reduce  the  amount  of  visible  pollution,  but  it  is  still  going 
to  be  contributing  to  the  other  nasty  stuff  that  comes  out  of  the  exhaust 
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pipe,  particularly  because  this  is  saying  that  as  little  as  20  percent  of 
the  volume  of  the  fuel  would  be  this  bio  diesel,  this  renewable  fuel.  The 
other  80  percent  would  still  be  the  regular  fuel.  I  think  back  to  where 
else  this  has  happened  and  again,  going  back  to  my  home  state  of  Colo- 
rado, they  have  a  lot  of  corn  farmers  out  there  who  pushed  real  hard 
years  ago  to  get  ethanol  to  be  put  into  the  gasoline.  They  found  out  that 
ethanol  cost  more  to  produce  and  so  their  blend  of  gas,  which  was  'gaso- 
hol",  has  20  percent  alcohol,  20  percent  again,  and  that  20  percent  blend, 
cost  more  to  produce,  so  they  went  to  the  state  and  got  a  reduction  of 
the  t£ix.  The  tax  reduction  actually  made  it  so  that  they  can  show  a  higher 
octane  rating  on  the  pump  for  this  blend  and  actually  sell  it  for  a  few 
cents  less  than  regular  gasoline.  The  problem  is  that  hurts  the  perfor- 
mance of  the  vehicle  to  the  point  where  you  actually  have  to  use  more 
fuel  of  this  supposedly  lower  cost  fuel  to  get  the  same  number  of  miles 
on  the  car.  So  that,  to  me,  tells  me  that  we  shouldn't  do  that.  I  am  not 
sure  that  this  is  the  case  here,  I  am  not  sure  whether  it  will  clog  up  the 
filters  or  not,  but  the  other  situation  that  I  am  reminded  of  is  that  when 
the  federal  government  decided  that  they  wanted  to  mandate  mileage 
levels  in  vehicles,  they  came  out  with  what  is  called  the  "cafe  standards." 
That  is  the  corporate  average  fuel  economy  standards.  They  set  those 
at  27  miles  per  gallon.  If  Chevrolet  wants  to  build  a  lot  of  low  mileage 
cars,  they  have  to  build  some  high  mileage  cars  so  that  the  average  for 
all  of  the  cars  that  they  sell  comes  out  to  27  or  less.  Well  they  put  a  loop- 
hole in  that.  They  said,  if  you  build  a  dual-fuel  vehicle,  a  vehicle  that 
will  run  on  ethanol  or  gasoline  or  propane,  or  some  of  these  other  non- 
polluting  fuels,  then  that  vehicle  can  be  exempt  from  the  cafe  standards. 
So  General  Motors  is  not  a  dumb  corporation.  They  have  a  lot  of  high 
priced  engineers,  they  can  figure  a  lot  of  things  out.  They  figured  out 
that  they  could  build  an  engine,  the  454  and  larger  engine,  for  their 
Suburban  and  their  big  trucks.  They  can  build  that  engine  so  that  it  will 
run  reasonably  well  on  this  ethanol  fuel.  It  also  runs  real  well  on  gaso- 
line. So  they  now  sell  as  "duel  fuel"  all  of  these.  You  see  a  Suburban  down 
the  street  with  the  big  engine  in  it,  it  is  probably  rated  as  "dual-fuel". 
It  has  probably  never  seen  ethanol  but  it  would  run  on  it,  and  because 
of  that  it  doesn't  count  in  the  corporate  economy  ratings.  So  the  prob- 
lem with  all  of  these  things  is  that  you  try  to  do  something  to  leverage 
some  other  kind  of  fuel,  which  is  supposedly  less  polluting,  and  I  am  not 
even  sure  that  this  fuel  will  be  less  polluting,  and  we  are  asking  the  rest 
of  the  taxpayers  who  buy  gasoline  and  drive  on  the  roads,  to  subsidize 
this  new  fuel.  I  don't  think  that  is  a  good  idea.  The  truck  that  uses  this 
fuel  is  not  going  to  be  tearing  up  the  roads  any  less  than  the  truck  that 
drives  with  the  other  fuel.  It  is  just  that  they  are  going  to  be  paying  a 
different  price  for  the  gas.  Less  taxes  is  what  they  are  going  to  be  pay- 
ing for  this  fuel.  So  I  don't  think  this  is  a  good  idea  and  I  am  not  in  fa- 
vor of  this  bill.  Thank  you,  Mr.  President. 

SENATOR  FLANDERS:  I  just  want  to  say  that  I  did  speak  on  this  be- 
fore and  I  want  to  thank  Senator  D'Allesandro  for  heading  me  in  the 
right  direction  to  find  some  funds  that  were  laying  out  there  that  we 
were  able  to  put  a  bill  in  today,  so  thank  you.  Senator. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  am  pleased  that  Sena- 
tor Flanders  brought  this  bill  forward  and  asked  me  to  be  a  co-sponsor. 
In  the  North  country,  the  restaurateurs  up  there  for  a  long,  long  time 
are  having  a  major  problem  getting  rid  of  their  grease.  In  our  Environ- 
ment Committee  yesterday,  the  gentleman  that  heads  up  the  septage 
haulers,  came  to  me  after  the  meeting  and  he  said,  "This  no  doubt  has 
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great  potential.  It  already  has  been  proven  to  have  great  potential."  And 
he  was  pleased  to  see  that  we  were  bringing  the  bill  forward.  Thank  you, 
Mr.  President. 

SENATOR  EATON  (In  the  Chair):  If  you  follow  the  truck,  you  get  a  crav- 
ing for  French  fries,  I  heard. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  very  quickly  in  sup- 
port of  the  bill.  What  this  is  to  do  is  to  encourage  early  adopters  to  get 
the  infrastructure  going,  to  get  the  program  going  and  then  it  is  going  to 
sunset  once  a  million  gallons  have  been  sold.  That  is  the  key  point.  It 
really  does  reduce  emissions,  even  at  the  20  percent  level.  It  is  across  the 
board.  It  is  fairly  dramatic.  I  was  hoping  that  I  had  the  numbers  here,  but 
I  can  provide  them.  They  are  provided  by  DES.  These  are  well  verified. 
It  is  a  very  promising  product  and  a  lot  of  people  want  to  use  it.  The  main 
source  and  cost  differential  right  now  is  because  the  lack  of  infrastructure 
and  the  distance  that  it  has  to  be  transported.  It  can  be  homemade  prac- 
tically, in  restaurants,  waste  Fry-o-later  oil,  and  UNH  is  doing  a  lot  of  good 
research  on  this.  Also,  there  is  research  going  on  at  Dartmouth  School  of 
Engineering.  There  is  real  opportunity  to  get  some  really  valuable  infra- 
structure going  here  and  this  is  just  to  jumpstart  the  process  and  cleanup 
our  air.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

SB  378-FN-L,  relative  to  property  tax  procedures  and  contingency  funds 
of  village  districts.  Ways  and  Means  Committee.  Interim  Study,  Vote  5-0. 
Senator  Odell  for  the  committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  378 
be  referred  to  interim  study.  Senate  Bill  378  may  create  a  significant 
unintended  burden  on  municipalities  and  the  committee  believes  these 
consequences  at  the  local  level  need  to  be  examined.  The  committee  rec- 
ommends interim  study  on  SB  378.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SB  410-FN-A-L,  relative  to  funding  for  the  statewide  education  improve- 
ment and  assessment  programs.  Ways  and  Means  Committee.  Inexpedi- 
ent to  Legislate,  Vote  5-0.  Senator  D'Allesandro  for  the  committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  that 
Senate  Bill  410  inexpedient  to  legislate.  The  bill,  which  frees  up  state 
money  to  implement  the  statewide  education  assessment  program  was 
submitted  in  the  event  that  a  federal  waiver  allowing  federal  funds  to  be 
used  for  this  purpose  was  not  approved.  The  committee  has  learned  that 
the  federal  government  has  approved  the  New  Hampshire  Department  of 
Education's  request  to  use  federal  No  Child  Left  Behind  and  special  edu- 
cation funds  to  implement  the  assessment  program.  Senate  Bill  410  is  no 
longer  necessary  and  the  committee  unanimously  recommends  inexpedi- 
ent to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  450-FN,  relative  to  pari-mutuel  licenses.  Ways  and  Means  Commit- 
tee. Ought  to  pass  with  amendment.  Vote  4-1.  Senator  Clegg  for  the  com- 
mittee. 
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Senate  Ways  and  Means 
February  19,  2004 
2004-0536S 
08/10 

Amendment  to  SB  450-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  pari-mutuel  licenses,  and  relative  to  trainer  respon- 
sibility for  the  condition  of  horses  and  dogs. 

Amend  the  bill  by  inserting  after  section  3  the  following  and  renumber- 
ing the  original  section  4  to  read  as  5: 

4  Malicious  Interference  with  Horses  or  Dogs.  Amend  RSA  284:38  to 
read  as  follows: 

284:38  Malicious  Interference  with  Horses  or  Dogs. 
/.  Any  person  who  willfully  or  maliciously  attempts  to  or  does  inter- 
fere with,  tamper  with,  injure,  or  destroy  by  the  use  of  narcotics,  drugs, 
stimulants,  or  appliances  of  any  kind  any  horse  or  dog  used  for  the  pur- 
pose of  racing,  whether  such  horse  or  dog  be  the  property  of  such  person 
or  another,  or  who  willfully  or  maliciously  causes,  instigates,  counsels,  or 
in  any  way  aids  or  abets  any  such  interference,  tampering,  injury,  or  de- 
struction shall  be  guilty  of  a  class  B  felony  if  a  natural  person,  or  guilty 
of  a  felony  if  any  other  person.  The  owner  of  any  race  horse  or  race  dog 
engaged  in  racing  within  this  state  that  is  found  to  have  been  stimulated 
or  doped,  or  any  entry  of  which  such  horse  or  dog  is  a  part,  shall  be  de- 
nied any  part  of  the  purse  offered  for  such  race,  and  the  purse  shall  be 
distributed  as  in  the  case  of  a  disqualification. 

//.  The  trainer  of  record  shall  be  responsible  for  and  shall  be  the 
absolute  insurer  of  the  condition  of  any  kind  of  horses  or  dogs  used 
for  the  purposes  of  racings  which  such  trainer  of  record  enters  to 
race.  For  purposes  of  this  section,  trainer  of  record  shall  mean  the 
person  registered  and  identified  as  trainer  of  such  horse  or  dog  used 
for  the  purpose  of  racing  in  the  records  of  the  commission. 

2004-0536S 

AMENDED  ANALYSIS 

This  bill  eliminates  the  restriction  on  one  pari-mutuel  licensee  from 
holding  more  than  one  license. 

This  bill  extends  the  time  frame  in  which  licensees  may  sell  pari-mutuel 
pools. 

This  bill  also  makes  the  trainer  of  horses  and  dogs  responsible  for  the 
condition  of  horses  and  dogs  under  there  control  when  used  for  racing. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  Senate  Bill  450.  The  bill  eliminates  the  restriction  on  one 
pari-mutuel  licensee  from  holding  more  than  one  license,  which  would 
allow  thoroughbreds  to  run  again  in  New  Hampshire  at  the  same  time 
as  harness  racing.  The  second  section  of  the  bill  extends  the  dates  for 
which  licenses  can  be  issued,  something  the  legislature  has  had  to  do  a 
number  of  times  in  its  racing  history.  Currently,  the  statute  expires  in 
2009.  This  section  in  the  bill  extends  the  date  to  2029.  The  committee 
also  adopted  an  amendment  at  the  request  of  the  Pari-Mutuel  Commis- 
sion which  will  establish  in  law  that  the  trainer  is  responsible  for  the 
care  and  condition  of  the  dogs  or  horses  registered  to  them.  The  require- 
ment is  common  to  every  racing  jurisdiction  and  helps  maintain  the  in- 
tegrity of  racing.  The  committee  recommends  ought  to  pass  and  asks  for 
your  support.  Thank  you,  Mr.  President. 
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SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
amendment.  There  are  a  couple  of  issues  here  that  I  think  that  we  need 
to  take  a  look  at.  Never  before  has  a  licensing  been  granted  as  a  dual  li- 
cense. Normally  it  has  been  a  thoroughbred  license  and  then  followed  by 
a  harness  license.  I  certainly  understand  that.  If  the  committee  heard 
testimony  that  Rockingham  Park  is  going  to  open  for  racing  this  year,  I 
don't  think  any  of  the  horsemen  have.  So  there  is  no  question  that 
Rockingham  Park  was  a  great  threshold  for  thoroughbred  racing.  You  all 
know  that  I  own  some  thoroughbreds  and  we  ran  at  Rockingham  Park.  I 
think  it  is  important  that  from  the  state's  point  of  view,  that  because  of 
the  dual  licensing,  if  anybody  else  in  the  state  of  New  Hampshire  decides, 
or  anyplace  else,  decides  that  they  want  to  open  up  a  thoroughbred  race 
track,  they  can't,  because  if  the  license  is  submitted,  nobody  else  can  open 
a  track  within  a  40  mile  radius  of  Rockingham.  So  I  would  think  that  I 
have  no  objection  to  Rockingham  Park  having  a  thoroughbred  license,  but 
I  think  that  it  is  important  that  if  it  is  just  a  maneuver  to  hold  onto  a 
license  without  actual  racing,  that  is  not  something  I  am  in  favor  of.  The 
other  part  of  the  bill  that  I  have  some  concern  with  is  keeping  a  trainer 
responsible.  I  have  no  problem  that  everybody  understands  that  the 
trainer  is  the  last  resort.  He  is  responsible  for  the  animal.  However,  that 
is  normally  done  through  rules.  When  it  is  done  through  rules,  it  gives 
the  opportunity  for  the  trainer  to  go  before  the  commission  and  have  a 
hearing.  This  bill  makes  him  a  felon  without  the  ability  to  go  before  the 
commission,  if  there  are  drugs  involved.  Now  there  is  no  question  that  a 
trainer  should  be  a  felon  if  he  has  given  an  animal  drugs,  either  on  horse 
or  dogs.  But  if  it  was  not  because  of  him  and  it  was  because  of  a  veteri- 
narian, that  doesn't  allow  the  trainer  any  recourse  during  a  hearing  in 
front  of  the  commission.  This  makes  him  a  felon.  I  don't  think  it  is  right. 
I  don't  think  it  is  fair.  He  should  have  an  opportunity.  This  doesn't  give 
him  an  opportunity.  We  have  gone  through  some  other  legislation  before 
today  talking  about  a  violation.  Well  this  isn't  a  violation,  he  has  no  op- 
portunity. This  is  a  felony.  If  it  wasn't  he  that  gave  the  animal  the  drug 
and  it  was  a  mistake  of  a  veterinarian,  then  certainly  the  penalty  should 
be  that  he  is  fined  but  it  shouldn't  be  a  felony  if  it  was  not  by  his  own 
doing.  So  I  have  a  problem  with  that.  I  believe  that  this  belongs  through 
the  rules  process  as  where  it  was.  There  is  no  question  that  he  should  be 
held  accountable.  But  I  don't  think  for  one  second  that  he  should  be  a  felon 
and  not  have  the  opportunity  to  go  before  the  commission  to  plead  his 
case.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Just  to  ad- 
dress the  one  situation  about  the  licensing.  I  think  that  testimony  that 
we  heard  from  Rockingham  Park  indicated  that  they  were  trying  to  de- 
velop a  thoroughbred  situation  for  this  year.  But  because  of  the  fact 
that  this  bill  came  so  late,  that  process  can't  be  accomplished  for  this 
year.  But  they  do  intend,  if  this  bill  is  passed,  to  have  thoroughbred 
racing.  Now  that  has  happened  in  the  past.  They  had  thoroughbred 
racing  and  they  had  standard  bred  racing  and  the  two  meets  didn't 
conflict.  They  actually  came  at  different  periods  of  time.  So  that  was 
the  situation.  As  I  said,  the  lateness  of  this  bill  passing,  didn't  allow 
for  that  to  happen.  But  certainly,  what  we  would  like,  what  I  would  like 
to  see,  I  can't  speak  for  the  group,  is  thoroughbred  racing  reintroduced 
at  Rockingham  Park.  We  have  a  tradition  of  thoroughbred  racing  that 
goes  back  to  1933.  I  was  looking  at  the  figures  just  last  evening,  and 
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in  the  early  years,  the  Rockingham  Park  revenues  represented  21  per- 
cent of  the  operating  income  for  the  state  of  New  Hampshire.  So  they 
played  a  significant  role  in  the  development  of  our  state.  I  just  wanted 
to  make  that  point.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  First  I  would  like  to  point 
out  that  I  did  ask  the  question  about  the  trainer  in  the  committee.  Since 
I  am  the  only  one  that  doesn't  seem  to  go  to  the  race  track,  I  didn't  know 
about  the  trainer.  First  we  heard  that  what  we  were  passing  was  pretty 
much... I  go  to  the  casinos  not  the  race  tracks...!  asked  what  would  hap- 
pen if  the  veterinarian  had  given  the  horse  a  shot  and  it  was  a  little  more 
than  it  was  suppose  to  and  would  the  trainer  be  responsible?  Well,  I  went 
through  the  whole  process.  They  get  to  have  a  hearing.  The  hearing  has 
trainers. ..not  trainers,  let's  see.  It  says  that  in  Rockingham  it  would  be 
the  stewards  of  the  presiding  judge,  in  the  case  of  harness  racing,  an 
associate  judges.  So  there  is  a  panel.  They  would  be  brought  before  the 
panel  to  make  his  case.  Now  if  the  veterinarian  had  given  the  horse  some 
drugs,  he  should  have  filed  a  veterinarian's  report.  So  if  he  filed  an 
veterinarians  report  and  they  did  find  it  and  there  was  traces  left,  it 
wouldn't  be  the  trainer  that  would  be  responsible,  it  would  be  the  vet- 
erinarian. He  is  the  one  that  made  the  mistake.  That  is  why  they  have 
a  jury  of  their  peer's,  so  to  speak,  who  understand  the  racing  system. 
Now,  I  will  say  one  other  thing.  I  applaud  the  members  of  the  JLCAR 
Committee.  I  think  that  they  do  a  wonderful  job,  but  I  don't  believe  laws 
need  to  be  made  at  JLCAR.  JLCAR'S  point  is  to  make  sure  that  there 
are  rules  to  make  the  laws  that  we  put  up,  work  properly.  So  to  have  the 
race  industry  come  in  here  and  ask  us  to  put  in  a  law  and  have  a  public 
hearing  is  a  good  thing.  I  don't  think  that  I  should  be  saying  to  them, 
"go  to  the  Rules  Committee",  cause  that  is  not  what  we  are  here  for.  It 
is  not  a  number  of  six,  it  is  424  that  get  to  pass  the  laws.  So  while  I  am 
not  an  expert  in  the  racing  industry,  I  did  hear  the  testimony.  I  do  be- 
lieve the  trainers  are  protected,  and  I  also  heard  testimony  that  this  is 
pretty  much  the  way  that  it  is  across  the  country.  I  will  ask  you  to  sup- 
port the  committee.  Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Clegg,  when  you 
had  your  public  hearing,  did  you  have  "a  trainer"  that  came  in? 

SENATOR  CLEGG:  I  didn't  ask  anybody  what  they  were,  but  I  can  tell 
you  that  it  was  duly  posted  and  I  know  that  Mr.  Callahan  answered  my 
question.  Now  what  is  he?  I  have  no  idea  other  than  he  is  affiliated  with 
the  racing  industry. 

SENATOR  GATSAS:  Can  you  show  me  where  in  this  amendment,  that 
it  says  that  he  is  entitled,  before  he  is  convicted  of  a  felony,  where  he  is 
entitled  to  have  a  hearing  before  the  commission?  Can  you  just  point 
that  out  to  me  please? 

SENATOR  CLEGG:  Well,  I  think  that  it  is  probably.. the  way  that  I  un- 
derstand it  is  it  is  already  part  of  the  practice  now.  All  we  have  done  is 
said  that  "The  trainer  of  record  shall  be  responsible  for  and  shall  be  the 
absolute  insurer  of  the  condition  of  any  kind  of  horses  or  dogs..." 

SENATOR  GATSAS:  I  am  just  asking  where  it  shows  that  he  has  the 
ability  to  go  in  front  of  the  commissioner? 

SENATOR  CLEGG:  I  don't  know.  Is  it  in  the  Rules?  I  know  that  in  public 
testimony  they  tell  us  that  is  the  standard  practice  now. 

SENATOR  GATSAS:  The  standard  practice  is,  but  that  is  usually  in  front 
of  the  commission  through  rules. 
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SENATOR  CLEGG:  Well  perhaps  we  should  have  done  a  much  broader 
piece  of  legislation,  but  that  is  not  what  we  were  asked  to  do,  but  I  would 
be  more  than  happy  to  take  anything  that  is  in  Rules  and  codify  it  with 
a  piece  of  legislation. 

SENATOR  GATSAS:  Would  you  be  interested  in  putting  this  on  the  table 
so  that  we  can  fix  it  so  that  a  trainer  doesn't  become  a  felon  without  the 
ability  of  the  commission  to  rule? 

SENATOR  CLEGG:  Senator,  I  will  say  that  this  is  the  second  time  you 
have  brought  this  up  on  the  floor,  and  I  think  that  you  have  had  ample 
time  to  bring  a  floor  amendment.  Had  you  brought  a  floor  amendment 
to  address  your  concerns,  we  wouldn't  have  to  put  it  on  the  table. 

MOTION  TO  TABLE 

Senator  Barnes  moved  to  have  SB  450-FN,  laid  on  the  table. 

Motion  failed. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  would  like  to  follow 
up  on  what  Senator  Gatsas  is  asking  for.  This  language  in  subsection  11, 
does  look  like  strict  liability.  I  don't  think  language  like  this.  It  says,  "The 
trainer  of  record  shall  be  responsible  for  and  shall  be  the  absolute  in- 
surer." That  is  a  guarantee,  period.  I  mean,  it  strikes  me  that  it  is  strict 
liability.  Frankly,  whether  you  are  responsible  or  not.  I  am  just  respon- 
sible for  my  underlings.  That  is  how  I  read  this.  Is  that  what  was  said 
in  the  committee  or? 

SENATOR  CLEGG:  But  I  think  that  you  take  it  in  too  broad  of  context. 
Just  because  he  is  the  absolute  insurer  of  the  horse. ..if  somebody  went 
and  shot  the  horse,  are  you  telling  me  that  under  this  bill  the  trainers 
responsible  for  killing  the  horse?  I  don't  think  that  is  what  it  is.  I  think 
that  you  have  to  take  it  in  perspective  of  with  everything  else  that  is  in 
those  statutes  and  those  rules. 

SENATOR  FOSTER:  I  guess  in  the  Judiciary  Committee,  I  know  that 
we  have  seen  a  lot  of  felonies  coming  up  in  a  lot  of  different  laws  over 
the  last  couple  of  weeks  and  I  have  been  sitting  here  kind  of  letting 
them  go  out,  but  this  is  another  example  where  we  are  creating  a  crimi- 
nal event.  We  were  all  concerned  earlier  today  about  drunk  driving  be 
a  violation  or  a  misdemeanor.  Here  we  are  talking  about  a  guy,  the  way 
that  the  law  reads,  could  be  prosecuted,  no,  not  probably  not  if  some- 
body else  shot  the  horse,  but  if  somebody  drugs  the  horse  and  they  are 
my  employee,  I  think  that  I  am  strictly  liable  here.  I  am  the  absolutely 
insurer.  I  am  the  person  of  last  resort.  Do  you  agree  with  that? 

SENATOR  CLEGG:  No,  I  don't  'agree  with  your  interpretation.  Further- 
more, when  you  talk  about  felonies,  to  own  a  slot  machine  in  the  city  of 
Manchester  is  a  felony.  So  if  you  are  drugging  a  horse  to  win  a  race, 
which  involves  some  serious  money,  I  guess  it  should  be  a  felony. 

SENATOR  FOSTER:  I  agree  with  you  that  if  I  drugged  the  horse  or  if  I 
told  somebody  to  drug  the  horse.  But  here  as  I  read  it,  whether  or  not  I 
knew  about  it  or  not,  I  would  be  responsible. 

SENATOR  CLEGG:  Well  maybe  as  you  read  it  but  as  it  was  explained 
by  the  people  who  run  the  tracks,  there  is  a  system  where  you  go  be- 
fore a  panel  of  your  peers  and  they  do  an  investigation  before  they  were 
charge  somebody  with  drugging  a  horse  or  a  dog. 

SENATOR  FOSTER:  Thank  you. 
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SENATOR  BARNES:  Thank  you,  Mr.  President.  You  know,  we  have  a 
citizen  legislature  up  here.  We  have  a  lot  of  experts  in  this  room  on  cer- 
tain issues.  Everyone  obviously  is  not  an  expert  on  everything.  I  think 
when  we  hear  the  expert  on  horses,  who  does  go  to  race  tracks,  who  owns 
horses,  knows  about  the  system,  I  think  that  we  should  listen  to  him. 
That  is  why  he  is  here.  I  mean  the  bill  is  here  and  the  comment  was 
made,  "well  we  have  two  times  a  chance  to  put  an  amendment  on  there," 
I  think  that  Senator  Gatsas  has  been  pretty  busy  trying  to  take  care  of 
the  school  funding  position  that  we  are  finding  ourselves  in.  So  I  think 
putting  it  on  the  table  wasn't  a  bad  way  to  go  so  that  Senator  Gatsas 
could  have  another  week  to  work  some  things  out  with  the  rest  of  the 
people.  He  is  the  expert  on  racing.  I  don't  even  know  what  end  of  the 
horse  that  they  do  things  with.  But  he  does. 

SENATOR  BELOW:  I'll  bet  you  do. 

SENATOR  BARNES:  Senator  Below,  you  are  absolutely  right.  I  really 
do  know,  but  I  just  thought  that  it  would  be  fun  to  throw  in  there.  Let 
the  expert  have  another  week  to  take  care  of  the  situation. 

MOTION  TO  TABLE 

Senator  Below  moved  to  have  SB  450-FN,  laid  on  the  table. 
A  division  vote  was  requested. 

Yeas:  13  -  Nays:  9 
Adopted. 

LAID  ON  THE  TABLE 
SB  450-FN,  relative  to  pari-mutuel  licenses. 

SB  522-FN-L,  decreasing  the  rate  of  interest  charged  on  overdue  land 
use  change  taxes  assessed  on  property  removed  from  current  use.  Ways 
and  Means  Committee.  Inexpedient  to  Legislate,  Vote  5-0.  Senator 
D'Allesandro  for  the  committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  inexpe- 
dient to  legislate  on  Senate  Bill  522,  which  seeks  to  reduce  the  rate  of 
interest  on  overdue  land  use  change  taxes.  The  Department  of  Revenue 
Administration  has  testified  that  the  language  in  the  bill  would  not  be 
able  to  accomplish  its  intent  and  told  the  committee  that  there  is  a  pe- 
riod of  no  interest  charged  before  the  interest  is  charged  on  the  prop- 
erty. The  committee  unanimously  recommends  inexpedient  to  legislate 
on  Senate  Bill  522.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  512-FN,  relative  to  improving  public  boat  access  to  Lake  Sunapee. 
Wildlife  and  Recreation  Committee.  Ought  to  pass  with  amendment, 
Vote  2-1.  Senator  Gatsas  for  the  committee. 

Wildlife  and  Recreation 
March  3,  2004 
2004-0669S 
03/10 

Amendment  to  SB  512-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    establishing  a  Lake  Sunapee  public  access  commission. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 
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1  Commission  Established.  There  is  estabHshed  a  commission  to  study 
Lake  Sunapee  pubKc  access. 

2  Membership  and  Compensation. 

L  The  members  of  the  commission  shall  be  as  follows: 

(a)  Two  members  of  the  senate,  appointed  by  the  president  of  the 
senate. 

(b)  At  least  3,  but  not  more  than  5  members  of  the  house  of  repre- 
sentatives, at  least  half  of  whom  shall  represent  districts  with  towns  on 
Lake  Sunapee,  appointed  by  the  speaker  of  the  house  of  representatives. 

(c)  At  least  2,  but  not  more  than  3,  representatives  of  governor  and 
council,  at  least  2  of  whom  shall  be  executive  councilors,  appointed  by 
the  governor  and  council  . 

(d)  A  representative  of  the  fish  and  game  department,  appointed 
by  the  executive  director. 

(e)  A  representative  of  the  department  of  resources  and  economic 
development,  division  of  parks  and  recreation,  appointed  by  the  commis- 
sioner. 

Cf)  A  representative  of  the  department  of  transportation,  appointed 
by  the  commissioner. 

(g)  A  representative  of  the  department  of  safety,  division  of  safety 
services,  appointed  by  the  commissioner. 

(h)  A  representative  of  the  department  of  environmental  services, 
division  of  water  appointed  by  the  commissioner. 

(i)  A  representative  of  the  fish  and  game  commission,  appointed  by 
the  chairman  of  the  commission. 

(j )  Two  representatives  of  the  town  of  Newbury,  appointed  by  the 
board  of  selectmen. 

(k)  A  representative  of  the  town  of  Sunapee,  appointed  by  the  board 
of  selectmen. 

(1)  A  representative  of  the  town  of  New  London,  appointed  by  the 
board  of  selectmen. 

(m)  A  representative  of  the  town  of  Newport,  appointed  by  the  board 
of  selectmen. 

(n)  A  representative  of  the  New  Hampshire  Wildlife  Federation, 
appointed  by  its  president. 

(o)  A  representative  of  the  Bradford  Fish  &  Game  Club,  appointed 
by  its  president. 

(p)  A  representative  of  the  Lake  Sunapee  Protective  Association, 
appointed  by  its  president. 

(q)  Three  members  of  the  public,  appointed  by  the  governor  and 
council,  as  follows: 

(1)  One  representing  motorized  recreational  boating  interests 

(2)  One  representing  non-motorized  recreational  boating  interests 

(3)  One  representing  swimming/state  beach  user  recreational  in- 
terests. 

n.  Each  person  or  entity  making  appointments  may  appoint  one  al- 
ternate for  each  regular  commission  member  appointed,  who  may  sit 
and  vote  at  meetings  of  the  commission  in  the  absence  of  the  regular 
member. 

III.  The  senate  clerk  shall  notify  all  appointing  authorities  when  this 
act  takes  effect  and  shall  request  that  all  initial  letters  of  appointment 
be  submitted  to  the  senate  clerk  within  30  days.  Letters  of  appointment 
may  be  amended  at  any  time  during  the  term  of  the  commission. 

IV.  Legislative  members  of  the  commission  shall  receive  mileage  at 
the  legislative  rate  when  attending  to  the  duties  of  the  commission. 
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3  Duties.  The  commission  shall  study  Lake  Sunapee  public  access,  in- 
cluding developing  and  evaluating  options  for  improving  public  access 
to  Lake  Sunapee,  and  in  particular  improved  public  boat  access,  and 
making  recommendations  for  further  action  and  any  needed  legislation. 
Working  with  state  agencies,  which  are  hereby  directed  to  cooperate  with 
and  support  the  work  of  the  commission  using  existing  staff  and  bud- 
getary resources  and  such  contributions,  donations,  gifts,  and  grants  as 
may  offered  from  other  parties,  the  commission  should  develop  and  evalu- 
ate an  optimal  conceptual  and  schematic  plan  for  a  public  boat  access  area 
at  the  Sunapee  state  beach  and  compare  that  with  various  development 
options  at  the  Wild  Goose  site  and  any  other  plausible  alternatives  the 
commission  might  identify.  The  commission  may  also  develop  conceptual 
alternatives  for  long-term  use  and  improvements  to  the  Sunapee  state 
park.  Due  consideration  should  be  given  to  the  interests  of  sportsmen 
and  women,  recreational  boaters  including  both  motorized  and  non-mo- 
torized boaters,  the  general  public,  including  park  and  lake  visitors,  swim- 
mers, picnickers,  and  area  residents,  and  public  safety  considerations, 
as  well  as  to  maintaining  or  improving  the  capacity,  quality,  and  finan- 
cial viability  of  state  beach  park  operations.  The  commission  and  state 
agencies  represented  on  the  commission  are  authorized  to  accept  and 
expend  contributions,  donations,  gifts,  and  grants  for  the  purposes  stated 
herein,  including  retaining  the  services  of  a  facilitator  or  consultants. 

4  Chairperson;  Quorum.  The  members  of  the  study  commission  shall 
elect  a  chairperson  from  among  the  members.  The  first  meeting  of  the 
commission  shall  be  called  by  the  first-named  senate  member.  The 
first  meeting  of  the  commission  shall  be  held  within  45  days  of  the 
effective  date  of  this  section.  A  majority  of  all  members  of  the  com- 
mission with  appointment  letters  on  file  with  the  senate  clerk  shall 
constitute  a  quorum. 

5  Report.  The  commission  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  president  of  the  senate,  the  speaker 
of  the  house  of  representatives,  the  governor  and  council,  the  fish  and 
game  commission,  the  fish  and  game  department,  the  department  of  re- 
sources and  economic  development,  and  the  state  library  on  or  before 
November  30,  2004. 

6  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0669S 

AMENDED  ANALYSIS 
This  bill  establishes  a  Lake  Sunapee  public  access  commission. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  move  Senate  Bill  512 
ought  to  pass  with  amendment.  The  amended  version  of  the  bill  estab- 
lishes a  Lake  Sunapee  public  access  commission.  The  commission  will 
review  options  for  improving  boater  access  to  the  lake,  while  taking  into 
consideration  environmental  and  public  safety  concerns  as  well  as  the 
diverse  interests  of  the  sportsmen,  recreational  boaters,  swimmers  and 
area  residents.  The  commission  will  report  its  findings  no  later  than 
November  30,  2004.  The  Wildlife  Committee  heard  a  great  deal  of  im- 
passioned testimony  on  both  sides  of  the  issue.  It's  clear  that  more  dis- 
cussion is  necessary,  as  the  interested  parties  have  not  yet  reached  a 
satisfactory  resolution.  Passage  of  the  bill  will  simply  give  the  parties 
an  opportunity  to  review  and  reach  an  agreement.  The  Wildlife  and 
Recreation  Committee  recommends  Senate  Bill  512  ought  to  pass  with 
amendment  and  asks  for  your  support.  Thank  you,  Mr.  President. 
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SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Gatsas,  I  guess  I 
am  trying  to  figure  out  in  looking  at  the  original  piece  of  legislation,  that 
this  was  a  very  specific  piece  of  legislation  which  was  going  to  give  pub- 
lic boat  access  to  Lake  Sunapee.  Was  that  an  issue  or  why  did  we  amend 
it  to  just  create  a  commission?  I  am  just  trying  to  get  a  handle  on  why. 

SENATOR  GATSAS:  I  think  that  if  you  read  the  original  bill,  Senator, 
the  original  bill  talks  about  having  the  Governor  and  Council  make  a  de- 
cision by  June  30.  It  seems  as  though  there  is  a  boat  launch  at  Wild 
Goose  and  a  launch  at  Lake  Sunapee.  We  heard  testimony  that  the  Wild 
Goose  launch  has  a  very  tough  access  off  the  road.  That  the  public  boat 
site  at  the  beach  area  could  infringe  on  swimmers.  There  has  not  actu- 
ally been  an  actual  commission  that  sat  down,  put  together  and  came 
back  with  the  findings.  They  have  always  had  people  sitting  down  and 
never  being  able  to  come  to  an  agreement.  So  I  think  that  with  the  work 
that  Senator  Below  put  forward,  this  gets  everybody  to  the  table,  once 
in  for  all.  It  gets  them  either  to  Wild  Goose  or  gets  them  to  Lake  Sunapee, 
one  way  or  the  other  so  that  there  is  public  access  to  the  lake.  I  think 
that  it  is  important  TAPE  CHANGE  for  all  citizens  of  the  state. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Below,  I  have 
one  simple  question.  Are  you  in  support  of  this  amendment? 

SENATOR  BELOW:  Very  much  so.  The  bill  as  introduced  was  really  pre- 
scriptive. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Senator  Gatsas,  we 
have  a  Public  Water  Access  Advisory  Board  of  which  I  am  a  member  and 
over  the  years  we  have  worked  with  the  department,  and  we  have  pub- 
lic hearings  relative  to  these  issues.  Is  this  going  to  phase  out  the  Pub- 
lic Water  Access  Advisory  Board  or  are  we  duplicating  what  we  should 
be  doing? 

SENATOR  GATSAS:  Senator,  I  would  defer  to  Senator  Below,  but  his 
explanation  could  take  us  two  hours,  but  never  did  I  once  think  that  we 
were  trying  to  eliminate  anybody.  If  you  heard  the  testimony  we  heard 
that  day,  it  sounded  like  it  went  for  an  awful  long  time  and  I  don't  know 
if  the  Advisory  Board... but  if  you  want  to  Senator  Below  to  answer  a  30 
second  answer... 

SENATOR  JOHNSON:  Senator  Below? 

SENATOR  BELOW:  My  quick  understanding  from  Fish  and  Game  and 
maybe  you  know  better,  that  that  board  has  not  been  real  active  and  it 
doesn't  have  a  chair  and  it  hasn't  met  in  a  while.  So  the  commission 
would  have  representation  from  the  department,  from  the  commission- 
ers, the  Fish  and  Game  Commissioners,  from  the  New  Hampshire  Wild- 
life Federation.  Certainly  that  could  be  added  in,  in  the  House  if  that 
was  appropriate.  It  was  just  my  understanding  that  the  board  that  you 
are  on,  has  not  been  active  for  the  past  couple  of  years. 

SENATOR  JOHNSON:  I  will  say  that  you  are  correct.  We  haven't  had 
a  meeting  for  some  time.  We  are  looking  to  have  someone  appoint  a  new 
chairman.  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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PARLIAMENTARY  INQUIRY 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Parliamentary  inquiry  I 
have  provided  some  handouts  with  colors  about  this.  If  you  don't  want  it, 
for  background,  I  would  like  to  collect  it  to  make  it  available  for  the  House. 

SPECIAL  ORDER 
SB  326-FN,  relative  to  contributions  by  political  subdivision  employers 
for  certain  employee  service,  and  repealing  certain  retirement  system 
provisions  permitting  additional  contributions  by  members.  Insurance 
Committee.  Ought  to  pass  with  amendment,  Vote  3-1.  Senator  Flanders 
for  the  committee. 

Insurance 
February  18,  2004 
2004-0538S 
10/04 

Amendment  to  SB  326-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  interest  credited  to  additional  contributions  in  the 
retirement  system  and  requiring  reimbursement  of  certain  state 
contributions  to  the  retirement  system  by  political  subdivisions, 
and  relative  to  charges  for  provision  of  police  services. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Retirement  System;  Additional  Contributions;  Interest  Rate.  Amend 
RSA  100-A:16,  1(c)(1)  to  read  as  follows: 

(c)(1)  In  addition  to  the  contributions  deducted  from  the  compen- 
sation of  members  as  hereinbefore  provided,  and  subject  to  the  approval 
of  the  board  of  trustees  [and  to  such  rules  and  regulations  as  the  board 
may  make  with  respect  to  the  crediting  of  interest  thereon],  any  mem- 
ber may  provide  an  additional  retirement  allowance  by  making  contri- 
butions at  an  additional  rate  not  in  excess  of  the  rate  computed  to  be 
sufficient  to  provide  an  additional  retirement  allowance  which,  together 
with  his  or  her  regular  retirement  allowance,  will  result  in  a  total  re- 
tirement allowance  not  in  excess  of  50  percent  of  his  or  her  average  final 
compensation.  The  board  of  trustees  shall  adopt  rules  concerning 
the  crediting  of  interest  on  additional  contributions;  provided^ 
that  annual  interest  credited  to  a  member's  additional  contribu- 
tions shall  not  exceed  the  return  in  any  year  realized  by  the  re- 
tirement system  on  such  contributions.  Such  additional  contributions 
shall  become  part  of  [his]  the  member's  accumulated  contributions  ex- 
cept in  the  case  of  retirement,  when  they  shall  be  treated  as  excess  con- 
tributions returnable  to  the  member  in  cash  or  as  a  member  annuity  of 
equivalent  actuarial  value. 

2  Retirement  System;  Employer  Contributions;  Political  Subdivisions; 
Reimbursement.  Amend  RSA  100-A:16,  IIKc)  to  read  as  follows: 

(c)  A  county,  city,  town,  school  district  or  other  political  sub- 
division of  the  state  having  any  employee  members  whose  compen- 
sation for  extra  or  special  duty  is  reimbursed  in  whole  or  in  part 
by  other  than  employer  or  state  funds,  shall  likewise  reimburse 
the  state  for  that  part  of  the  employer  contribution  made  by  the 
state  to  this  system. 

(d)  At  the  beginning  of  each  year  commencing  on  the  first  day  of 
July  the  board  of  trustees  shall  certify  to  each  employer  other  than  the 
state  the  percentage  rates  of  contribution  due  the  system  from  each  such 
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employer,  and  shall  assess  upon  each  such  employer  such  percentages 
of  the  earnable  compensation  of  members  in  its  employ,  and  it  shall  be 
the  duty  of  the  treasurer  or  other  disbursing  officer  of  each  such  em- 
ployer to  pay  to  the  board  of  trustees  such  portion  of  the  annual  amount 
so  assessed  at  such  times  and  in  such  manner  as  the  board  of  trustees 
may  prescribe.  Each  such  employer  is  hereby  authorized  to  appropriate 
the  sums  necessary  for  the  payment  of  such  assessments. 

3  Police  Attendance;  Charges  for  Services.  Amend  RSA  105:9,  Ill-a  to 
read  as  follows: 

Ill-a.  The  applicant  or  sponsor  of  any  public  meeting  or  function  may 
be  charged  for  the  services  of  any  police  officers  that  may  be  detailed  or 
assigned  to  that  meeting  or  function,  unless  charges  authorized  by  this 
section  for  the  services  of  a  police  officer  are  waived  by  the  chief  of  po- 
lice when  in  his  judgment  such  authorization  does  not  conflict  with  an 
existing  local  ordinance  or  policy.  Any  contract,  agreement,  or  charge 
for  services  of  police  officers  shall  reflect  the  actual  cost  of  com- 
pensation for  such  services  and  may  include  up  to  an  additional 
5  percent  for  other  costs. 

4  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0538S 

AMENDED  ANALYSIS 

This  bill  requires  that  interest  paid  on  additional  contributions  made 
by  or  on  behalf  of  retirement  system  members  shall  not  exceed  the  re- 
turn received  by  the  system. 

This  bill  requires  political  subdivision  employers  under  the  retirement 
system  to  reimburse  the  state  for  contributions  by  the  state  for  extra  or 
special  duty  pay  of  employees  which  was  later  reimbursed  by  other  non- 
state  employers. 

This  bill  also  allows  for  contracts,  agreements,  or  charges  for  police 
services  to  include  the  cost  of  compensation  and  an  additional  5  percent. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  This  is  the  last  one  of  the  day  I  think,  so  bear  with  me.  We  have 
a  couple  of  amendments  that  are  floor  amendments  to  it.  This  is  a  bill 
that  came  about  as  a  result  of  me  being  on  the  Board  of  Retirement.  I 
heard  of  a  situation  where  people  that  are  in  the  retirement  plan  can 
put  extra  money  into  the  plan  and  in  the  past  they  have  been  automati- 
cally getting  9  percent,  no  matter  what  the  situation  was  in  the  finan- 
cial field.  I  will  admit  this  was  great  when  we  were  getting  15  percent 
and  we  were  only  giving  out  9  and  everybody  was  very  happy  with  it. 
But  obviously  now,  we  are  getting  1  and  2  percent  and  do  not  feel  that 
it  was  fair  to  the  retirement  system  to  give  out  9  percent.  My  own  per- 
sonal opinion  was  that  the  retirement  system  should  not  be  an  invest- 
ment committee  and  that  they  should  not  be  allowed  to  put  any  extra 
money  in  for  investment  because  it  was  only  for  a  retirement  fund.  Ob- 
viously that  has  been  dealt  with  and  been... now  that  we  have  come  up 
with  a  conclusion  that,  yes  indeed,  people  can  continue  to  put  money  into 
it.  But  all  we  have  changed  is  that  they  will  get  the  same  rate  of  return 
that  the  retirement  does.  If  it  is  2  percent  they  get  2  percent.  If  it  is  15 
percent,  they  get  15  percent.  The  second  part  of  the  bill  was  something 
that  we  thought  was  unfair.  The  situation  is  that  the  people  who  hire 
police  and  fire,  and  I  think  it  is  mainly  police,  to  go  out  and  do  extra, 
extra  duty.. .fire  in  some  places,  but  I  think  the  majority  of  it. ..I  mean  I 
am  talking  about  the  people  out  on  the  highway,  the  police  officers  that 
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are  looking  into  the  holes  to  see  who  is  down  there  and  whatever.  Basi- 
cally we,  the  state  of  New  Hampshire,  are  paying  35  percent  of  their 
retirement  when  they  are  on  private  duty.  We  didn't  think  this  was  fair. 
If  you  go  to  hire  a  carpenter  for  your  own  home,  you  pay  full  price  on  it 
and  he  pays  the  retirement.  We  think  the  same  should  happen.  Not  while 
they  are  on  duty,  but  while  they  are  on  extra  duty.  Now  if  they  go  down- 
town to  stand  guard  in  front  of  the  school  because  of  the  school  play  does 
not  come  into  play.  They  do  not  have  to  go  through  this.  What  we  are 
talking  about  are  things  like  the  two  main  ones  are  highway  and  I  am 
going  to  use  the  Verizon  in  Manchester.  We  have  used  it  all  the  way 
through.  I  see  no  reason  why  we,  the  state  of  New  Hampshire,  should 
pay  35  percent  of  the  retirement  for  the  police  officers  and  the  firemen 
that  go  to  the  Verizon  during  basketball,  baseball,  hockey  game.  While 
they  are  standing  there,  they  cannot  go  anywhere  else  in  the  city.  They 
are  off  duty.  They  get  paid  the  same  pay,  but  we  are  paying  35  percent 
of  their  retirement.  Now  let  me  make  it  as  crystal  clear  as  I  can.  There 
is  no  loss  of  benefit  to  the  firemen  or  the  police  officer.  It  still  goes  into 
the  retirement.  They  still  get  the  same  amount  of  pay.  Now  we  have  a 
situation  that  we  found  through  our  investigation,  that  there  is  a  city 
in  the  state  of  New  Hampshire  who  is  charging  140  percent  for  their 
police  officers  and  we  are  still  paying  35  percent  of  the  retirement.  We 
think  this  needs  to  be  looked  at.  If  we  could  pass  this,  and  we  could  talk 
about  the  amendments  and  there  is  one  problem  with  this  that  we  found 
out  this  morning  and  I  think  the  amendment  takes  care  of  it.  So  I  would 
like  to  move  ought  to  pass  and  I  would  like  to  discuss  the  amendments 
if  we  may.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Flanders,  since  we 
are  open  for  amendments,  don't  you  think  you  should  bring  that  amend- 
ment out  now  so  that  we  do  it  all  at  the  same  time? 

SENATOR  EATON  (In  the  Chair):  We  have  to  vote  on  the  committee 
amendment  before  we  can  bring  the  other  two  amendments  out. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  For  the  record,  when  you 
talk  about  the  Verizon  Center,  obviously  I  wear  another  hat  in  the  city, 
and  that  is  an  alderman.  I  can  tell  you  that  the  Verizon  Center  does  not 
get  charged  for  police  officers.  That  is  something  that  the  city  has  to  pay 
for.  So  when  you  are  using  that  and  thinking  that  those  police  officers 
on  the  outside  of  the  curbs  are  being  paid  for  by  the  Verizon  Center,  they 
aren't.  Those  are  city  police  officers.  So  directing  traffic... probably  the 
busiest  venue  of  its  size  in  the  country.  So  again,  Manchester  is  fortu- 
nate. We  have  two  economic  engines.  One  being  the  airport,  one  being 
the  Verizon  Center.  So  when  we  start  talking  about  extra  duty  being  paid 
for,  it  has  nothing  to  do  with  the  Verizon  Center.  The  city  of  Manches- 
ter is  under  contract.  We  don't  charge  140  percent.  We  don't  have  that 
ability.  Those  funds  are  directly  paid  to  the  police  officers.  We  are  un- 
der contract.  The  city  doesn't  have  the  ability  to  charge  that  additional 
money  to  any  vendor  that  is  out  there.  So  when  we  talk  about  this  is- 
sue, we  ought  to  take  a  very  hard  look  because  I  think  that  we  all  have 
labor  agreements  with  police  officers.  I  don't  know  if  we  are  able  to  do 
that  additional  charge,  but  we  ought  to  take  a  look  at  it.  I  know  that  in 
Manchester  we  are  not  able  to.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  this 
amendment  and  the  bill.  We  asked  a  question  a  number  of  times  from 
the  Retirement  Board,  especially  the  executive  director,  was  there  any 
board  action  on  this  particular  subject  and  the  answer  was  no.  There  was 
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no  board  action,  this  was  coming  from  individual  members  who  feel  for 
whatever  reason  that  this  is  something  that  needs  to  be  fixed.  The  Re- 
tirement Board  doesn't  think  it  needs  to  be  fixed.  We  made  an  agreement 
with  employees  in  the  Retirement  System,  especially  local  employees, 
that  we  would,  as  a  state,  pay  35  percent.  We  didn't  get  into  detailing 
what  kind  of  duty  they  were  doing.  They  are  doing  their  duty  whether 
they  are  on  duty  or  on  over  time.  We,  as  a  state,  in  order  to  get  them 
into  the  Retirement  System,  made  that  a  benefit  of  the  program.  Now 
we  are  changing  the  benefit  as  far  as  I  am  concerned.  So  I  think  that 
we  are  being  a  little  bit  remiss  in  keeping  our  word  to  the  retirees  and 
the  people  who  work  overtime  as  part  of  their  job.  I  agree  that  there  is 
a  problem  in  how  the  issue  is  viewed,  but  it  is  consistent  with  the  Re- 
tirement System  as  proposed  and  enticing  these  people  to  join  the  sys- 
tem. The  second  piece  of  this  such  as  the  9  percent.  Again,  I  asked  very 
clearly,  "is  this  a  recommendation  to  change  that  rate  by  the  Retirement 
Board?"  and  the  answer  was  "no."  The  Retirement  Board  made  it  very 
clear  through  the  analysis  that  there  was  no  impact  over  the  long-run 
of  setting  the  rate  at  9  percent.  I  happened  to  have  negotiations  and 
discussions  with  them  of  saying  that  I  know  that  is  an  issue  now  because 
of  the  low  rate  of  return  that  the  Retirement  System  has  been  getting 
over  the  last  few  years,  so  people  feel  that  they  shouldn't  be  paying  this. 
But  we  also  were  at  a  time  when  we  were  making  a  lot  more  and  we 
were  paying  the  9  percent.  So  the  issue  is  for  me,  I  think,  is  a  reason- 
able thing,  to  at  least  look  at  that  part  of  that  and  say  that  the  rate  of 
return  is  consistent  with  the  benefit  that  the  people  who  put  their  money 
in.  Now  this  money  going  in  is  over  and  above  what  their  normal  retire- 
ment program  is.  This  is  a  savings  account  basically,  for  them  to  increase 
the  amount  of  retirement  when  they  retire.  Because  the  more  money 
that  you  have  in  the  system,  the  better  benefit  that  you  get  when  you 
retire.  And  it  is  voluntary.  So  it  has  become  a  savings  account  for  some 
of  them  at  9  percent.  I  just  think  that  we  are  messing  with  the  Retire- 
ment System  without  any  good  reason  other  than  individual  members 
thinking  there  is  something  that  needs  to  be  fixed  that  is  broken.  I  don't 
believe  that  the  Retirement  System  is  broken.  If  the  Retirement  Board 
wants  to  come  to  this  body  or  to  the  legislature  as  a  whole  and  make 
recommendations,  I  think  that  we  should  give  them  serious  consider- 
ation. But  just  to  try  to  fix  something  that  no  one  is  saying  needs  to  be 
fixed,  gives  me  real  thought  that  we  ought  to  hesitate  here  for  a  minute 
and  stop  messing  with  this  Retirement  System.  Every  time  you  tweak 
this  Retirement  System  without  an  actuarial  study,  and  every  without 
a  board  approval,  I  think  you  are  making  serious  decisions  that  could 
impact  the  retirement  of  the  state  employees  and  the  local  employees 
that  we're  supposed  to  be  developing  this  retirement  system  for.  Thank 
you  very  much,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  oppo- 
sition. We  have  tried  to  work  this  out.  I  appreciate  the  efforts  made  by 
Senator  Clegg  to  try  to  work  this  out  with  us,  but  the  city  of  Manches- 
ter is  opposed  to  this,  our  city  solicitor  is  opposed  to  it,  our  chief  of  po- 
lice is  opposed  to  it,  and  I  have  to  echo  those  sentiments.  I  mean  those 
are  the  people  that  we  represent.  As  Senator  Gatsas  pointed  out,  one  of 
our  situations  is  we  have  contractual  obligations  and  we  have  collective 
bargaining  agreements.  Those  agreements  are  in  place,  we  can't  change 
those.  We  have  great  concern  about  those.  As  the  Senator  pointed  out, 
we  have  a  venue  in  Manchester  which  is  very  successful.  It  is  extremely 
successful.  It  takes  a  lot  of  extra  duty  help  to  continue  that  success.  For 
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a  city  of  our  size  in  the  United  States,  it  is  the  most  successful  venue, 
which  is  really  quite  unbelievable  when  you  think  of  it.  Our  attendance 
is  the  highest  in  the  American  Hockey  League  and  that  is  a  result  of  the 
people  in  Manchester  pulling  together,  working  hard,  providing  a  safe, 
decent  venue  that  is  well  protected,  that's  well  organized  and  that  does 
good  things  for  our  city  and  does  good  things  for  the  state.  Well  you  know 
who  is  protecting  us  here.  Those  extra  duty  police  officers  and  the  fire- 
men that  have  to  be  in  that  building.  We  also  have  other  venues  through- 
out the  city  that  require  extra  duty.  So  as  I  say,  I  appreciate  the  fact  that 
we  tried  to  work  this  out,  but  at  this  time  I  can't  support  this  because 
my  city  doesn't  support  it  and  it  is  a  very,  very  important  economic  situ- 
ation for  the  city  of  Manchester.  Thank  you,  Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  I  apologize  to  Sena- 
tor Gatsas.  I  used  a  very  poor  example.  But  I  would  say  that  if  the  po- 
lice and  the  firemen  that  go  to  the  Verizon  are  city  employees  when  they 
go  there,  then  this  would  not  apply  to  them.  The  only  people  we  are 
applying  to... is  when  a  police  officer  and  the  firemen  go  somewhere  and 
they  are  paid  by  that  person.  Senator  Green,  if  I  may  provide  an  answer. 
We  are  not  taking  anyway  any  over  time.  You  kept  referring  to  over  time. 
If  they  go  out  to  an  automobile  accident  and  they  work  over  time,  that 
does  not  affect  this.  It  is  when  they  leave  their  job,  they  leave  their  re- 
sponsibilities a  police  officer,  and  they  go  and  they  are  standing  on  the 
highway.  What  we  are  saying  is  that  35  percent  of  retirement  should 
come  from  that  contractor  who  is  building  that  highway.  It  should  not 
come  from  our  general  funds.  All  I  have  heard  since  I  have  been  here  is 
that  we  have  to  save  the  general  funds.  I  am  trying  to  save  some  money 
from  general  funds  and  the  people  who  are  responsible  for  the  general 
funds  say  this  is  a  bad  idea.  But  I  still  think  that  if  we  are  going  to  be 
charging  the  35  percent,  charge  it  to  where  it  belongs,  to  the  people  who 
are  paying  it.  Again,  I  apologize  for  the  Verizon.  But  there  are  areas 
around  where  police  officers  go  out,  they  cannot  go  anywhere  else,  if 
there  is  an  accident  up  the  road,  they  can't  go  there.  They  are  not  work- 
ing as  a  town  or  city  police  officer.  They  have  to  stay  where  they  are  at, 
and  we  are  paying  35  percent  of  their  retirement.  If  you  think  it  is  a  good 
idea,  fine.  It  doesn't  make  any  sense  to  me.  I  wish  I  could  find  a  job  like 
that.  But  think  about  what  we  are  talking  about.  The  state  of  New  Hamp- 
shire is  paying  35  percent  of  retirement  for  somebody  who  is  working 
for  somebody  else.  Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  As  you  can  see,  the  vote 
out  of  committee  was  3-1.  I  was  the  one  who  was  not  in  favor  of  this  bill 
and  I  appreciate  the  comments  of  so  many  who  have  spoken.  Senator 
Green,  Senator  D'Allesandro.  Part  of  the  problem  here  is  there  is  no  defi- 
nition of  what  is  extra  or  specialty.  We  don't  know  what  that  is.  If  it  is 
a  public  project  or  not,  there  are  hazards  that  are  still  faced  by  these 
public  employees.  The  police  still  have  a  public  authority  and  responsi- 
bility. They  are  still  performing  a  public  role.  They  are  there  to  protect 
the  public.  The  Municipal  Association  does  not  support  this.  They  don't 
see  it  as  necessary.  The  town  manger  for  the  town  of  Newport  came  in  and 
basically  said  he  was  concerned  that  this  might  be  an  unfunded  mandate, 
an  unfunded  mandate  to  the  towns.  This  is  really  not  necessary  here. 
You  know,  if  they  are  hired  by  a  private  entity,  such  as  Verizon,  they  are 
there  to  protect  the  public,  and  they  are  still  doing  the  job  of  protecting 
the  public.  So  I  would  urge  my  colleagues  to  vote  against  this.  Thank  you, 
Mr.  President. 
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SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  after 
two  terms  in  Executive  Departments  and  Administration  Committee  and 
one  term  on  Ways  and  Means  in  the  House,  I  have  a  problem  with  sec- 
tion I  in  this  bill  which  I  will  later  ask  to  be  divisible.  The  problem  that 
I  have  is  that  we  currently  have  a  defined  benefit  plan  in  state  for  the 
employees.  A  defined  benefit  means  that  they  are  going  to  make  contri- 
butions and  actuaries  are  going  to  calculate  what  pot  of  money  is  nec- 
essary to  give  them  equal  payments  or  payments  that  they  chose  in  re- 
tirement. So  if  the  investments  in  the  funds  don't  perform  well,  the  state 
has  to  kick  in  a  little  more  money  to  make  sure  that  pot  is  where  it 
should  be.  If  it  falls  below  that,  we  have  to  kick  in  funds.  If  it  falls  over 
that,  we  have  always  put  those  monies  in  the  special  account.  That  is 
how  we  built  the  special  account.  A  defined  contribution  plan  is  just  that. 
It  is  a  defined  contribution.  You  determine  how  much  is  in  there  and 
whatever  the  value  is  at  some  point  can  vary  because  you  are  taking 
your  chances  with  different  returns  on  investments.  Those  are  two  sepa- 
rate plans.  The  problem  that  I'm  having  with  this  is  that  we  are  now 
trying  to  take  a  defined  benefit  plan  and  we  are  trying  to  make  it  into 
a  defined  contribution,  a  fluctuating  pot.  I  would  tend  to  think  that  if 
there  are  problems  with  ERISA  laws  in  here.  Some  of  the  things  that 
you  are  trying  to  use  and  define  benefit,  wouldn't  end  up  being  allow- 
able. But  what  we  are  doing  is  now  that  if  the  fund  isn't  performing  as 
well,  we  are  saying,  okay,  you  can  take  a  little  bit  less,  whereas  before 
we  had  to  kick  some  money  in.  Yes,  we  saved  some  money  there.  So 
when  the  market  doesn't  do  very  well  like  we  saw  about  four  years  ago, 
three  years  ago  or  so,  fine.  The  market  is  very  well  right  now,  we  are 
losing  that  money  that  feeds  that  special  account  for  cost  of  living  in- 
creases and  other  things  that  go  into  this  plan.  So  I  think  that  this  is 
really  a  thought  like  on  a  matchbook  cover,  not  very  well  thought  out 
as  far  as  section  I  goes,  in  my  opinion,  because  we  have  heard  the  same 
type  of  suggestions  that  were  unthought  of.  If  that  were  the  case,  I 
would  like  to  see  a  pension  expert  come  in  here  and  find  out  whether 
or  not  you  can  convert  a  defined  benefit  or  if  you  use  any  one  of  the 
Hybrid  plans,  I  won't  get  into  any  of  the  different  names  of  them  or  any 
other  ones  that  are  available  under  ERISA  .  I  don't  see  how  this  quali- 
fies under  any  of  them  the  way  that  it  is  written  under  section  I.  So 
that  is  the  problem  that  I  have  with  section  I.  I  don't  have  problems 
with  the  other  bill,  but  I  would  ask  that  after  we  make  the  amend- 
ments, that  we  could  divide  the  question,  Mr.  President. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  am  little  reluctant  to 
rise  today  in  opposition  to  Senator  Flanders'  motion,  but  I  do  so  because 
for  the  past  two  or  three  months,  though  not  a  primary  interest  of  mine, 
all  of  a  sudden  the  retirement  fund  has  become  a  substantial  interest 
of  mine.  I  would  like  to  speak  specifically  to  the  amendment  and  then 
make  a  couple  of  comments  on  the  general  retirement  situation.  I  talked 
to  Eric  Henry  a  couple  of  hours  ago.  I  will  quote  his  terms,  "This  would 
be  very,  very  difficult  to  comply  with."  The  reason  is  that  the  retirement 
fund  is  not  like  a  mutual  fund  where  you  can  check  the  value  of  it  ev- 
ery day.  So  in  order  to  value  someone's  situation  today,  if  you  were  to 
do  it  with  this  amendment,  he  could  use  only  the  valuation  at  the  end 
of  year  2001.  That  is  the  year  that  he  would  be  projecting  on.  The  other 
thing  that  is  interesting  is,  that  going  forward,  remember  that  his  de- 
partment tells  people  how  much  money  to  put  in  so  that  it  can  equal  50 
percent  of  their  pay  when  they  retire.  He  would  have  to  use  the  9  per- 
cent figure  because  that  is  the  actuarial  figure  that  is  used  in  the  over- 
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all  retirement  system.  So  what  we  are  doing  is,  we  are  not  only  chang- 
ing dramatically  the  policy  of  the  Department  of  Revenue,  we  are  add- 
ing to  it  a  hugely  complicating  factor.  My  point  to  you  would  be  this:  We 
have  heard  different  comments  during  the  discussions  on  this.  If  the 
system  is  solid  for  the  $4  billion  that  is  there  in  the  regular  program, 
why  isn't  it  solid  for  the  $11  million  that  is  there  from  the  people  who 
make  the  added  contributions?  The  truth  is,  it  is  all  one  fund,  and  the 
truth  is  the  fund  is  fine.  Yes,  there  are  up  and  down  years  and  every- 
body then  goes  up  and  down  at  the  same  time,  but  everybody  gets  the  9 
percent,  because  actuarially  over  20  years,  if  it  is  good  for  $4  billion,  it 
is  good  for  $11  million.  We  have  heard  people  say,  well  they  use  sophis- 
ticated advisors  to  put  money  in  here.  Well  they  are  not  sophisticated 
advisors,  the  Retirement  Department  tells  them  how  much  money  to  put 
in.  We  have  also  heard  that  they  can  put  lump  sums  in.  That  is  not  what 
happens.  They  put  in  sums  of  money  on  a  regular  recurring  basis,  based 
upon  what  they  are  told  to  make  their  contribution.  So  what  we  would 
do  if  we  passed  this  amendment  and  it  became  law,  is  we  would  still  be 
using  the  9  percent  factor  in  projecting  the  retirement,  and  Eric  Henry 
told  me  today  that  in  the  end,  everybody  will  come  out  short  at  the  end 
of  this  and  they  will  have  to  make  up  to  get  up  to  the  50  percent  in  the 
last  end  of  the  period.  This  is  not  something  where  he  can  do  it  as  he 
calls  it,  "in  real  time",  the  delay.. .there  will  be  a  substantial  lag  in  the 
projection  factor.  The  problem  that  I  have  is  parallel  to  Senator  Green. 
I  have  met  with  Eric  Henry  in  his  office  and  I  have  talked  with  him  on 
the  telephone.  I  have  heard  him  testify  in  two  occasions,  and  in  both 
cases,  he  has  said,  "I  have  no  position  on  this  legislation  vote  today,"  as 
we  are  complicating  his  life  I  think  he  may  underneath  have  a  position. 
The  Board  of  the  Retirement  Fund,  has  no  policy  on  this.  They  have  not 
made  a  decision.  They  make  no  recommendation  to  us.  The  fact  is,  the 
Retirement  Fund  is  solid  and  actuarially  over  20  years,  there  is  no  con- 
cerns by  the  board  or  by  the  executive  director  about  its  viability.  But 
what  we  do  have  here  is,  I  think,  a  discouragement  of  people  from  mak- 
ing added  contributions  to  protect  themselves  in  their  later  years.  Af- 
ter all,  the  United  States  government,  created  401K's,  IRA'S,  ROTH  IRA'S, 
on  and  on  and  on  because  we  believe,  or  I  think  we  do  in  the  United 
States,  that  we  should  do  whatever  we  can  ourselves  to  protect  ourselves 
in  our  later  years  by  setting  aside  money.  All  we  are  doing  is  encourag- 
ing people  to  do  that.  For  those  that  think  this  is  something  that  has 
been  in  effect  for  a  long  time,  no  it  is  only  five  or  six  years  but  even  as 
we  speak  today,  they  have  printed  brochures  they  hand  out  to  encour- 
age employees  to  join  the  program  and  to  become  part  of  it.  They  go  and 
give  seminars  and  try  to  recruit  people  because  the  fundamental  policy 
of  the  state  of  New  Hampshire  at  this  time  is  to  encourage  people  to 
participate  in  this  program.  I  would  encourage  you  when  the  question 
is  divided,  to  vote  down  section  I.  Thank  you  very  much,  Mr.  President 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  I  know  that 
it  is  late  in  the  afternoon  here,  and  I  am  going  to  make  this  brief.  I  also 
oppose  this  bill  and  I  have  said  it  from  day  one,  from  the  minute  that  I 
heard  this  bill.  Just  one  reference  to  what  was  said  about  the  Verizon 
Civic  Center.  It  happens  to  be  based  on  the  Chamber  of  Commerce  TAPE 
INAUDIBLE,  the  third  busiest  of  its  size  in  the  world.  So  it  does  need 
the  protection  of  the  police  force  that  they  hire  and  also  the  fire  depart- 
ment that  they  hire  to  oversee  all  the  people  who  attend  either  hockey 
games  or  basketball  games  or  also  indoor  football  is  coming,  concerts, 
circuses  and  skating  shows,  and  on  and  on.  The  venue  is  unbelievable 
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like  everybody  knows.  So  I  am  not  in  support  of  this  bill.  I  just  want 
to  put  this  on  the  record,  that  it  is  not  the  right  thing  to  do  for  the 
people,  my  constituents  in  Manchester,  and  I  will  vote  against  it.  Thank 
you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  think  that  we  have 
beaten  this  puppy  to  death.  The  poor  horse  is  laying  with  his  legs  up  in 
the  air,  so  I  would  like  to  move  the  question. 

SENATOR  EATON  (In  the  Chair):  I  have  one  more  speaker  and  we  will 
move  the  question. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  would  just  rise  to  add 
my  voice  to  those  who  believe  that  this  bill  needs  to  be  voted  down.  While 
I  hadn't  heard  so  much  negative  comments  relating  to  the  first  section 
of  the  bill,  certainly  the  second  section  of  the  bill  and  both  in  fact,  if  you 
think  about  them,  begin  a  slippery  slope  of  broken  promises.  Promises 
that  we  have  made  to  local  municipalities.  Promises  that  we  have  made 
to  employees.  Promises  that  we  have  made  to  those  in  the  retirement 
system  and  agreements  that  have  served  us  over  time.  We  have  just 
heard  that  the  retirement  system  is  not  saying  that  this  is  a  necessary 
bill.  I  think  that  we  can  avoid  breaking  a  lot  of  promises  by  voting  no 
on  this  bill. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  While  I  have  no  doubt 
that  what  Senator  Odell  heard  from  Henry  was  just  what  he  told  us.  I 
can  also  tell  you  that  I  was  in  the  office  with  Senator  Flanders  when  the 
same  person  said  to  us  that  that  9  percent  return  was  a  problem.  I  will 
defend  Senator  Flanders  because  I  heard  him  say  it  and  I  sat  in  there. 
But  I  don't  doubt  that  Senator  Odell  was  told  something  else  from  Eric 
Henry.  Now  if  you  think  it  is  a  great  idea  to  guarantee  someone  a  9  per- 
cent return  on  that  additional  money  when  you  are  only  making  2  per- 
cent, that  is  fine.  Keep  going.  That  is  your  decision.  That  is  our  decision. 
On  the  35  percent  for  outside  detail,  when  you  see  Verizon  working  on 
its  poles  and  wires  with  a  cruiser  behind  it,  poles  and  wires  that  they 
don't  pay  tax  on,  and  you  are  subsidizing  that  officer  working  on  that 
special  detail,  you  think  that  is  okay?  That  is  fine  too.  I  happen  to  think 
that  when  we  sub  these  guys  out  to  private  contractors,  that  the  private 
contractors  should  pay  the  full  amount  of  what  it  costs,  including  the 
retirement  costs.  On  an  officer  that  is  rented  out  at  $30  an  hour,  that 
adds  $1.26  to  the  hourly  rate.  Right  now  the  state  of  New  Hampshire 
pays  that  $1.26  and  it  subsidizes  PSNH,  Verizon,  Penachuck  Water  and 
anyone  else  who  wants  to  hire  them  to  watch  the  traffic.  I,  myself,  am 
going  to  support  Senator  Flanders  and  vote  for  this  amendment  as  well 
as  the  other  two  that  he  has. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Clegg,  do  we 
have  any  idea  at  all  what  it  costs  the  Retirement  System,  conversely  of 
what  those  entities  pay  for  BET,  rooms  and  meals  and  all  the  other  things 
that  you  said  would  be  affected?  Now  if  you  can  say  to  me  that  the  state 
is  losing  money  by  the  amount  of  money  that  they  are  contributing  to 
the  retirement  of  the  police  officer  at  the  Verizon  Center  versus  how 
much  they  are  paying  in,  and  whether  we  are  trying  to  give  the  oppor- 
tunity to  the  Verizon  Center  to  say  that  they  can  hire  private  people  and 
not  police  officers  or  firemen  from  the  city  details,  then  I  just  need  to 
know  how  we  are  going  to  tell  that  to  our  people  in  the  city? 

SENATOR  CLEGG:  First  of  all  Senator,  I  don't  know  where  you  got  that 
we  weren't  going  to  contribute  to  the  retirement  of  police  and  fire,  cause 
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we  are.  But  if  Verizon  is  hiring  people  to  work  for  them,  and  you  are 
telhng  me  that  Verizon  can't  afford  $1.26  an  hour  for  retirement  benefits 
and  that  they  are  going  to  go  hire  somebody  else?  I  don't  believe  it.  First 
of  all,  I  have  been  to  the  Verizon  Center  and  they  need  certified  officers 
who  carry  guns  to  walk  through  that  place  because  it  can  get  rough. 
They  need  certified  EMT's  and  they  need  the  fire  guys  by  code.  So  I  don't 
see  them  going  out  for  $1.26  and  hiring  somebody  else,  so  I  don't  buy 
your  argument. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  Senator  Clegg,  to  be  clear 
about  this  situation,  I  just  want  to  make  sure  that  we  agree  that  the  9 
percent  actuarially  for  the  $11  million  and  the  $4  billion,  are  all  in  the 
same  pool?  If  it  is  good  for  one  side  it  should  be  good  for  the  other.  Mr. 
Henry  came  before  the  committee  that  Senator  Flanders  chairs,  and  had 
no  problem  with  the  9  percent.  So  it  is  not  just  in  conversations  with  me, 
it  is  also  in  public  testimony. 

SENATOR  CLEGG:  I  agree  that  is  the  case,  but  I  wanted  to  defend  that 
the  bill  went  in  because  of  something  that  Eric  Henry  said  to  Senator 
Flanders  while  I  was  in  the  room  and  this  bill  didn't  just  come  out  of  thin 
air  and  I  wanted  people  to  understand  that  I  heard  the  conversation 
between  Senator  Flanders  and  Eric  Henry. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Eric  Henry  helped 
us  draft  this. 

Senator  Sapareto  moved  to  divide  the  question. 

Senator  Sapareto  withdrew  his  request  to  divide  the  question. 

SENATOR  EATON  (In  the  Chair):  Will  you  explain  what  you  would  like 
to  have  done.  Senator  Sapareto? 

SENATOR  SAPARETO:  Yes.  What  I  would  like  to  do  is  when  the  vote 
comes  for  this  bill,  if  this  amendment  is  adopted,  the  total  amendment, 
when  it  comes  to  the  final  vote,  I  would  like  to  separate  section  one  and 
vote  on  separate  one  section,  separately.  Section  one  which  deals  with 
the  contributions  into  the  Retirement  System.  Make  sure  that  is  clear. 
In  other  words,  I  would  like  to  separate  out  just  the  portion  that  deals 
with  the  contributions  into  the  Retirement  System,  and  separate  that 
from  the  payment  from  the  third  part  which  is  section  two  and  three. 

SENATOR  EATON  (In  the  Chair):  Once  we  are  done  deahng  with  all  of 
our  amendments,  then  you  wish  to  divide  the  question? 

SENATOR  SAPARETO:  Yes. 

SENATOR  PETERSON:  Mr.  President,  is  this  bill  going  to  go  on  to  Fi- 
nance if  it  is  passed  today? 

SENATOR  EATON  (In  the  Chair):  No  it  is  not. 

SENATOR  PETERSON:  Thank  you. 

SENATOR  EATON  (In  the  Chair):  I  take  that  back,  it  will  be  going  to 
Finance. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  thought  it  might 
be  helpful,  Mr.  President,  to  have  it  go  to  Finance  because  I  think  that 
a  number  of  us  are  sensitive  to  the  concerns  that  have  been  raised  in 
Manchester.  I  understand  there  is  an  amendment  that  had  been  pre- 
pared to  try  to  deal  with  those  concerns  and  if  that  amendment  needed 


SENATE  JOURNAL  4  MARCH  2004  375 

to  have  some  further  tweaking  in  order  to  be  successful,  that  could  hap- 
pen in  Finance.  I  had  one  further  question  that  I  just  wanted  to  ask  Sena- 
tor Green  or  others  who  might  know  the  answer.  The  bill  that  I  have 
doesn't  have  a  fiscal  note  attached  to  it.  I  understand  that  the  bill  could 
represent  some  significant  savings  to  the  general  fund,  which  I  am  inter- 
ested in.  Do  you  have  an  idea  what  the  amount  of  those  savings  might  be? 

SENATOR  GREEN:  There  is  no  fiscal  note.  I  saw  it  earlier. 

SENATOR  GATSAS:  I  believe  in  Manchester,  the  entire  overtime  detail 
for  the  police  is  roughly  $1  million.  Is  it  $1.8?  That  is  about,  at  $35,  let's 
use  a  round  number  and  say  that  it  is  about  50,000  hours.  If  it  is  $1  per 
hour  that  Senator  Clegg  was  talking  about  or  a  $1.25,  for  the  entire  de- 
tail, that  is  for  everything,  even  without  third  party  outside  payment.  It 
would  be  somewhere  around  $65,000  for  the  city. 

SENATOR  PETERSON:  I  thank  Senator  Gatsas  for  his  explanation.  I 
would  say  that  if  in  Manchester,  around  $.8  million  is  a  rounding  error, 
we  would  be  glad  to  have  it  over  in  our  neighborhood,  so  at  any  rate,  if 
you  have  an  extra  $.8  million  hanging  around,  we  would  be  glad  to  work 
with  you.  Thank  you.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Senator  Peterson  and  other  members  of  the  body, 
again  this  is  the  most  recent  fiscal  note  that  I  have  had  seen.  Basically, 
the  amount  of  decrease  in  normal  contributions,  if  this  was  to  pass,  and 
this  is  an  estimate  I'll  tell  you,  is  teachers  would  be  about  $230,000  and 
policemen  would  be  about  $130,000,  fireman  $80,000  for  about  $440,000. 
Does  that  answer  your  question? 

SENATOR  PETERSON:  Thank  you. 

Question  is  on  the  adoption  of  the  committee  amendment. 

A  roll  call  was  requested  by  Senator  Larsen. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Boyce, 
Flanders,  Roberge,  Peterson,  Clegg,  Prescott. 

The  following  Senators  voted  No:  Kenney,  Below,  Green,  Odell, 
O'Hearn,  Foster,  Larsen,  Gatsas,  Barnes,  Martel,  Sapareto, 
D'Allesandro,  Estabrook,  Morse,  Cohen. 

Yeas:  8  -  Nays:  15 

Amendment  failed. 

MOTION  TO  TABLE 

Senator  Sapareto  moved  to  have  SB  326-FN  laid  on  the  table. 

Motion  failed. 

Question  is  on  the  motion  of  ought  to  pass. 

Motion  failed. 

Senator  Larsen  moved  inexpedient  to  legislate. 

Adopted. 

SB  326-FN  is  inexpedient  to  legislate. 

TAKEN  OFF  THE  TABLE 

Senator  Gatsas  moved  to  have  SB  340  taken  of  the  table. 
Adopted. 
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SB  340,  repealing  the  restriction  on  the  fish  and  game  department  re- 
lated to  release  of  information  on  fish  stocking. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  This  bill  came  out  of  com- 
mittee ought  to  pass  and  there  was  an  amendment  that  we  needed  to  draft 
just  for  the  clarification  to  allow  the  director  or  his  designee,  to  release 
the  fish  stocking  areas  and  the  kind  of  fish  in  the  different  areas.  So  we 
just  made  it  clear  and  the  director  has  seen  the  amendment.  The  origi- 
nal bill  was  repealing  the  definitions  and  any  employee  could  release  the 
information.  What  the  amendment  does  is  allow  only  the  director  to  re- 
lease the  information  or  his  designee. 

SENATOR  EATON  (In  the  Chair):  Senator  Gatsas? 

SENATOR  GATSAS:  Yes. 

SENATOR  EATON  (In  the  Chair):  The  pending  motion  is  ought  to  pass 
and  we  are  working  on  the  committee  amendment.  We  have  to  either 
vote  the  committee  amendment  up  or  down.  What  is  your  recommenda- 
tion? Where  we  are  is  we  are  working  on  the  committee  amendment  and 
we  are  going  to  vote  for  that  and  should  that  pass,  we  will  have  a  floor 
amendment. 

PARLIAMENTARY  INQUIRIES 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Parliamentary  inquiry. 
We  want  to  vote  no  on  this  if  we  want  to  see  this  amendment  come  in, 
is  that  correct? 

SENATOR  EATON  (In  the  Chair):  You  can  vote  yes  or  no. 

SENATOR  BARNES:  Okay. 

SENATOR  CLEGG:  Parliamentary,  if  you  just  vote  the  amendment,  this 
floor  amendment  will  amend  the  bill  by  replacing  all  after  the  enacting 
clause  and  we  can  get  out  of  here  quicker. 

Question  is  on  the  adoption  of  the  committee  amendment  (0095). 

Amendment  adopted. 

Senator  Gatsas  offered  a  floor  amendment. 

Sen.  Gatsas,  Dist.  16 

March  3,  2004 

2004-0678S 

10/04 

Floor  Amendment  to  SB  340 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  release  of  information  on  fish  stocking  by  the 
executive  director  of  fish  and  game. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Fish  and  Game;  Stocking  of  Fish;  Release  of  Information.  RSA  206:18, 1 
is  repealed  and  reenacted  to  read  as  follows: 

I.  The  executive  director  offish  and  game  may,  at  any  time  he  or  she 
deems  advisable,  release  any  information  related  to  the  stocking  of  fish 
to  include  but  not  be  limited  to:  the  species,  number,  size  of  fish,  or  the 
name  of  the  stream,  pond,  or  lake  stocked,  but  in  no  instance  shall  any 
employee  of  the  fish  and  game  department,  except  for  a  designee  of  the 
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executive  director,  disclose  where  or  when  they  were  or  will  be  stocked. 
The  executive  director  may  penalize  any  employee  who  violates  the  pro- 
visions of  this  section  as  he  or  she  deems  reasonable  and  just. 
2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0678S 

AMENDED  ANALYSIS 
This  bill  removes  the  time  limits  on  the  release  of  information  on  fish 
stocking  by  the  executive  director  of  fish  and  game. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  What  this  does  is  it  basically  allows  the  Fish  and  Game 
Director  or  his  designee  to  release  the  related  stocking  offish  to  include, 
but  limited  too,  the  species,  number  or  size  of  the  fish  or  the  name  of 
the  stream,  pond  or  lake  stocked,  but  in  no  instance  shall  any  employee 
of  Fish  and  Game  except  for  the  designee,  disclose  where  or  when  the 
fish  will  be  stocked.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  title, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  1292,  apportioning  state  representative  districts. 

INTRODUCTION  OF  A  HOUSE  BILL 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  Bill  numbered  1292  shall  be  by  this  resolution  read 
a  first  and  second  time  by  the  therein  listed  title  and  referred  to  the 
therein  designated  committee. 

Adopted. 

First  and  Second  Reading  and  Referral 
HB  1292,  apportioning  state  representative  districts.  (Internal  Affairs) 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 
Third  Reading  and  Final  Passage 
SB  340,  relative  to  the  release  of  information  on  fish  stocking  by  the 
executive  director  of  fish  and  game. 

SB  348,  relative  to  the  sale  of  manufactured  housing  and  the  manage- 
ment of  manufactured  housing  parks. 
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SB  367,  relative  to  the  New  Hampshire  Insurance  Guaranty  Association 
Act  of  2004. 

SB  383-FN,  relative  to  pharmacy  benefit  management. 

SB  388-FN,  relative  to  proof  of  successful  completion  of  an  impaired 
driver  intervention  program. 

SB  397,  requiring  the  department  of  environmental  services  to  adopt 
certain  rules  and  to  opt  out  of  the  reformulated  gasoline  program. 

SB  414-FN,  clarifying  the  laws  relative  to  municipal  impact  fees,  off-site 
exactions,  vesting  of  development  rights,  and  waiver  of  subdivision  regu- 
lations. 

SB  430-FN,  relative  to  mandated  insurance  benefits  and  establishing 
a  committee  to  study  the  feasibility  of  mandating  that  health  insurers 
provide  medical  loss  information  to  small  group  employers. 

SB  467,  establishing  an  exemption  from  the  public  sewer  connection 
requirements  for  2  projects  in  the  town  of  Derry. 

SB  478-FN,  relative  to  penalties  for  DWI  offenses. 

SB  482-FN,  relative  to  captive  insurance  companies  and  reciprocal  in- 
surers. 

SB  505-FN-A-L,  authorizing  CROP  zone  tax  credits  for  taxpayers  within 
the  town  of  Whitefield. 

SB  509-FN,  relative  to  civil  recoveries  for  false  claims  paid  or  approved 
by  the  department  of  health  and  human  services. 

SB  510-FN,  relative  to  simple  assault. 

SB  512-FN,  establishing  a  Lake  Sunapee  public  access  commission. 

SB  518,  establishing  a  commission  to  study  railroad  matching  funds  and 
authorizing  an  expenditure  for  a  certain  feasibility  study. 

SB  529,  making  a  technical  correction  to  the  eminent  domain  proce- 
dure act. 

HB  65,  relative  to  educational  assistance  for  national  guard  members. 

HB  465,  relative  to  the  rulemaking  authority  of  the  department  of  health 
and  human  services  and  relative  to  licensing  rules  for  health  facilities. 

ANNOUNCEMENTS 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  761,  enabling  towns  to  adopt  subdivision  and  site  plan  review  regu- 
lations that  require  innovative  land  use  controls  on  certain  lands  when 
supported  by  the  master  plan,  making  a  change  in  an  innovative  land 
use  control,  and  relative  to  the  preliminary  review  of  subdivisions. 

HB  812,  relative  to  state  acquisition  of  privately-owned  airports. 
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HB  1135,  relative  to  appointment  of  the  chief  justice  of  the  superior  court. 

HB  1155,  clarifying  alternative  budget  adoption  procedures  in  school 
administrative  units. 

HB  1165,  relative  to  extending  domestic  violence  protection  orders. 

HB  1166,  clarifying  certain  local  regulation  of  OHRVs  and  relative  to 
the  operation  of  snow  traveling  vehicles  on  class  VI  roads. 

HB  1179-FN,  relative  to  driver  education  training  reimbursement. 
HB  1183,  relative  to  transporting  manufactured  housing  or  modular 
buildings. 

HB  1227,  relative  to  land  assessed  for  current  use  which  is  taken  by 
eminent  domain. 

HB  1243,  prohibiting  the  collection  of  biometric  data. 

HB  1261,  establishing  a  committee  to  study  alternative  uses  for  a  cer- 
tain rest  area  on  the  F.  E.  Everett  turnpike. 

HB  1263,  establishing  a  committee  to  study  the  feasibility  of  creating 
a  trust  fund  to  support  a  family  and  disability  leave  program. 

HB  1298,  establishing  a  committee  to  study  local  dispute  resolution  for 
public  employee  labor  relations. 

HB  1299,  relative  to  the  removal  of  the  tax  collector,  treasurer,  or  town 
clerk,  and  required  notice  to  the  board  of  selectmen  by  a  candidate  for 
office  if  the  candidate  has  ever  been  removed  from  a  bonded  position. 

HB  1308-FN,  relative  to  lobbying  activities  by  state  employees. 

HB  1352-FN,  requiring  school  districts  to  recommend  daily  physical 
activity  to  pupils. 

HB  1355,  changing  the  name  of  the  sweepstakes  commission  to  the  lot- 
tery commission. 

HB  1376,  relative  to  agency  fees  assessed  pursuant  to  public  employer 
collective  bargaining  agreements. 

HB  1397,  relative  to  youth  suicide  prevention. 

HB  1401-FN,  limiting  the  use  of  traffic  signal  preemption  devices. 

HB  1410,  relative  to  the  release  of  information  to  persons  receiving  a 
child  for  placement. 

HB  1414,  establishing  a  commission  to  study  issues  regarding  the 
women's  prison  facility. 

CACR  5,  relating  to:  the  rulemaking  authority  of  the  supreme  court. 
Providing  that:  the  supreme  court  may  adopt  rules,  that  the  general 
court  may  regulate  these  matters  by  statute,  and  that  in  the  event  of  a 
conflict  between  a  statute  and  a  rule,  the  statute,  if  otherwise  valid,  shall 
prevail  over  the  rule. 

HCR  17,  a  resolution  urging  the  posthumous  promotion  of  Colonel  Ed- 
ward Ephraim  Cross  to  brigadier  general. 

INTRODUCTION  OF  HOUSE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED,  that  in  accordance  with  the  list  in  the  possession  of  the 
Clerk,  House  legislation  numbered  761-HCR  17  shall  be  by  this  resolu- 
tion read  a  first  and  second  time  by  the  therein  listed  title(s),  and  referred 
to  the  therein  designated  committee! s). 

Adopted. 
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First  and  Second  Reading  and  Referral 

HB  761,  enabling  towns  to  adopt  subdivision  and  site  plan  review  regu- 
lations that  require  innovative  land  use  controls  on  certain  lands  when 
supported  by  the  master  plan,  making  a  change  in  an  innovative  land  use 
control,  and  relative  to  the  preliminary  review  of  subdivisions.  (  Public 
Affairs) 

HB  812,  relative  to  state  acquisition  of  privately-owned  airports.  (Trans- 
portation) 

HB  1135,  relative  to  appointment  of  the  chief  justice  of  the  superior 
court.  (Executive  Departments  and  Administration) 

HB  1155,  clarifying  alternative  budget  adoption  procedures  in  school 
administrative  units.  (Public  Affairs) 

HB  1165,  relative  to  extending  domestic  violence  protection  orders.  (Ju- 
diciary) 

HB  1166,  clarifying  certain  local  regulation  of  OHRVs  and  relative  to 
the  operation  of  snow  traveling  vehicles  on  class  VI  roads.  (Wildlife  and 
Recreation) 

HB  1179-FN,  relative  to  driver  education  training  reimbursement.  (Pub- 
lic Affairs) 

HB  1183,  relative  to  transporting  manufactured  housing  or  modular 
buildings.  (Transportation) 

HB  1227,  relative  to  land  assessed  for  current  use  which  is  taken  by 
eminent  domain.  (Ways  and  Means) 

HB  1243,  prohibiting  the  collection  of  biometric  data.  (Transportation) 

HB  1261,  establishing  a  committee  to  study  alternative  uses  for  a  cer- 
tain rest  area  on  the  F.  E.  Everett  turnpike.  (Transportation) 

HB  1263,  establishing  a  committee  to  study  the  feasibility  of  creating 
a  trust  fund  to  support  a  family  and  disability  leave  program.  (Public  Af- 
fairs) 

HB  1298,  establishing  a  committee  to  study  local  dispute  resolution  for 
public  employee  labor  relations.  (Executive  Departments  and  Adminis- 
tration) 

HB  1299,  relative  to  the  removal  of  the  tax  collector,  treasurer,  or  town 
clerk,  and  required  notice  to  the  board  of  selectmen  by  a  candidate  for 
office  if  the  candidate  has  ever  been  removed  from  a  bonded  position. 
(Internal  Affairs) 

HB  1308-FN,  relative  to  lobbying  activities  by  state  employees.  (Inter- 
nal Affairs) 

HB  1352-FN,  requiring  school  districts  to  recommend  daily  physical 
activity  to  pupils.  (Education) 

HB  1355,  changing  the  name  of  the  sweepstakes  commission  to  the  lot- 
tery commission.  (Executive  Departments  and  Administration) 

HB  1376,  relative  to  agency  fees  assessed  pursuant  to  public  employer 
collective  bargaining  agreements.  (Public  Affairs) 

HB  1397,  relative  to  youth  suicide  prevention.  (Public  Institutions,  Health 
and  Human  Services) 

HB  1401-FN,  limiting  the  use  of  traffic  signal  preemption  devices.  (Trans- 
portation) 
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HB  1410,  relative  to  the  release  of  information  to  persons  receiving 
a  child  for  placement.  (Public  Institutions,  Health  and  Human  Ser- 
vices) 

HB  1414,  establishing  a  commission  to  study  issues  regarding  the 
women's  prison  facility.  (Executive  Departments  and  Administration) 

CACR  5,  relating  to:  the  rulemaking  authority  of  the  supreme  court. 
Providing  that:  the  supreme  court  may  adopt  rules,  that  the  general 
court  may  regulate  these  matters  by  statute,  and  that  in  the  event  of  a 
conflict  between  a  statute  and  a  rule,  the  statute,  if  otherwise  valid,  shall 
prevail  over  the  rule.  (Internal  Affairs) 

HCR  17,  a  resolution  urging  the  posthumous  promotion  of  Colonel  Ed- 
ward Ephraim  Cross  to  brigadier  general.  (Public  Affairs) 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


March  11,  2004 


The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

I  know  you  have  some  tough  and  controversial  choices  to  make  today. 
And  if  you  have  any  sensitivity  at  all  in  your  nature,  it  is  not  fun  to 
be  in  a  very  public  position  when  no  matter  what  you  decide  is  going 
to  end  up  greatly  pleasing  some  of  your  constituents,  and  causing  deep 
hurt  and  anger  for  others.  Believe  me,  I  know  how  it  feels  to  be  in  that 
position.  I  really  do.  As  you  move  into  these  discussions  and  this  de- 
bate today,  I  want  to  share  something  with  you.  Given  one  of  the  top- 
ics you  are  going  to  be  talking  about  this  morning,  I  thought,  prayed 
and  wrestled  long  and  hard  whether  this  might  not  be  a  good  session 
for  me  to  miss  and  to  invite  instead  a  guest  chaplain  to  be  here.  I  was 
concerned  that  somehow  I  might  be  a  distraction  to  you  and  that  some 
of  you  might  be  a  distraction  to  me.  But  thanks  to  a  very  wise  friend 
who  told  me,  in  no  uncertain  terms,  that  I  owed  it  to  you  and  to  my- 
self to  be  here  and  to  pray  with  you,  especially  today,  here  we  are  to- 
gether. She  reminded  me  that  if  you  actually  love  people,  then  di- 
versely held  opinions  will  never  be  more  important  than  the  deep  care 
and  profound  respect  that  you  have  for  others,  even  as  you  disagree. 
People  matter.  Opinions  and  positions  are  secondary.  I  invite  you  to 
carry  the  lesson  I  learned  into  the  rest  of  today.  I  have  realized  that 
she  is  so  right.  Let  us  pray: 

Loving  God,  wild  and  wonderful,  free  us  from  the  concrete  bunkers  of 
our  own  fears  and  anxieties,  and  surround  us  instead  with  the  protec- 
tive embrace  of  Your  love,  as  we  do  the  listening,  practice  the  caring  and 
make  the  decisions  that  are  the  reasons  we  are  here  today.  Amen 

Senator  Odell  led  the  Pledge  of  Allegiance. 

Senator  D'Allesandro  is  excused  from  the  morning  session. 
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INTRODUCTION  OF  GUESTS 

COMMITTEE  REPORTS 

SB  334,  relative  to  the  dredging  of  Hampton-Seabrook  harbor.  Capital 

Budget  Committee.  Inexpedient  to  legislate,  Vote  5-0.  Senator  Morse  for 

the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  334 
inexpedient  to  legislate.  This  bill  eliminates  the  contingency  on  the  ap- 
propriation for  the  dredging  of  Hampton-Seabrook  Harbor.  However,  we 
voted  on  House  Bill  516,  so  we  no  longer  need  this  piece  of  legislation,  so 
please  join  the  Capital  Budget  Committee  in  recommending  that  this  bill 
be  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  356,  relative  to  the  authority  of  the  community  development  finance 
authority.  Energy  and  Economic  Development  Committee.  Ought  to  pass 
with  amendment,  Vote  3-0.  Senator  Below  for  the  committee. 

Energy  and  Economic  Development 

March  4,  2004 

2004-0706S 

05/10 

Amendment  to  SB  356 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  powers  and  duties  of  the  community  develop- 
ment finance  authority. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Community  Development  Finance  Authority;  Powers  and  Duties  Rela- 
tive to  Community  Development  Block  Grant  Program.  Amend  RSA  162- 
L:16  to  read  as  follows: 

162-L:16  Powers  and  Duties  of  the  Authority. 
I.  The  authority  shall  be  responsible  for  the  former  functions,  duties, 
and  responsibilities  of  the  office  of  state  planning  relative  to  administra- 
tion of  the  community  development  block  grant  program  and  shall,  with 
the  consent  of  the  committee  and  with  the  approval  of  the  governor[t 
(a)  Adopt  rules,  pursuant  to  RSA  541-A,  relative  to: 

(1)  The  application  process. 

(2)  Criteria  and  procedures  for  evaluating  applications  submit- 
ted by  eligible  municipalities. 

(3)  Procedures  for  the  administration  of  program  activities  and 
funds  by  grantees. 

(4)  Procedures  for  monitoring  grantees  and  for  hearings. 

fb^]  and  council  make  final  awards  of  grants  and  enter  into  con- 
tractual relationships  with  grantees  for  administering  funds. 

H.  The  authority  shall  provide  advice  and  assistance  to  municipali- 
ties in  dealing  with  community  development  concerns  and  problems. 

HI.  The  authority  is  authorized  to  accept  federal  funds  to  administer 
the  small  cities  community  development  block  grant  program  in  accor- 
dance with  the  provisions  of  this  subdivision. 

IV.  The  authority  shall  adopt  rules,  pursuant  to  RSA  541-A, 
relative  to: 

(a)  The  application  process. 

(b)  Criteria  and  procedures  for  evaluating  applications  sub- 
mitted by  eligible  municipalities. 
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(c)  Procedures  for  the  administration  of  program  activities 
and  funds  by  grantees. 

(d)  Procedures  for  monitoring  grantees  and  for  hearings. 

2  Status  of  State  Employees;  Benefits  Eligibility.  Amend  RSA  162-L:19 
to  read  as  follows: 

162-L:19  Status  of  State  Employees.  Classified  employees  of  the  of- 
fice of  state  planning  and  energy  programs  responsible  for  administra- 
tion of  the  community  development  block  grant  program  shall  be  trans- 
ferred to  the  community  development  finance  authority.  Any  person 
employed  in  such  a  position  at  the  time  of  the  transfer  shall  be  deemed 
an  employee  of  the  authority.  Any  individual  transferred  from  the  of- 
fice of  state  planning  and  energy  programs  to  the  authority  shall  be 
entitled  to  continue  to  receive  such  health,  dental,  life  insurance,  de- 
ferred compensation,  and  retirement  benefits  as  are  afforded  to  clas- 
sified employees  of  the  state.  Service  as  an  employee  of  the  author- 
ity shall  be  creditable  service  for  purposes  of  RSA  21-1:30,  II.  [Such] 
Employees  of  the  authority,  however,  shall  not  be  classified  employees  of 
the  state  of  New  Hampshire  within  the  meaning  of  RSA  21-1:49  but  em- 
ployees at  will  of  the  authority.  The  authority  shall  pay  from  its  revenues 
the  state  share  of  such  benefits.  Any  remaining  costs  of  health,  dental, 
life  insurance,  deferred  compensation,  and  retirement  benefits  which  an 
individual  elects  to  receive  pursuant  to  this  section,  shall  be  withheld 
from  such  individual's  salary  as  a  payroll  deduction.  Written  notice  of 
the  availability  of  these  benefit  options  shall  be  provided  to  each  indi- 
vidual upon  transfer  to  the  authority. 

3  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0706S 

AMENDED  ANALYSIS 
This  bill  requires  the  governor  and  council  to  approve  certain  actions 
taken  by  the  community  development  finance  authority  in  administering 
the  community  development  block  grant  program.  The  bill  also  makes 
technical  corrections  relative  to  the  authority's  rulemaking  process  and 
employee  eligibility  for  certain  retirement  benefits. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  356  ought  to  pass  with  amendment  as  recommended  by  the  En- 
ergy and  Economic  Development  Committee.  This  bill  is  intended  to 
address  two  oversights  in  legislation  that  was  passed  last  year.  This 
prior  legislation  moved  the  oversight  of  the  community  development 
block  grant  programs  from  the  Governor's  Office  to  the  Community 
Development  Authority.  In  doing  so,  the  language  of  the  legislation 
forgot  to  ensure  that  the  Governor's  Office  and  Executive  Council  re- 
tain oversight  of  the  block  grant  administration.  This  bill  restores  that 
oversight.  As  amended,  this  bill  also  allows  the  employees  involved  in 
the  administration  of  the  block  grants  to  continue  receiving  the  ben- 
efits afforded  by  the  state.  This  amendment  was  necessary  because 
employees  of  the  Community  Development  Authority  are  not  officially 
state  employees.  The  committee  believes  this  is  good  legislation  and 
should  be  sent  to  the  House  for  approval.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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SB  443,  relative  to  rural  electric  cooperatives.  Energy  and  Economic 
Development  Committee.  Ought  to  pass  with  amendment,  Vote  3-0.  Sena- 
tor Odell  for  the  committee. 

Energy  and  Economic  Development 

March  4,  2004 

2004-0711S 

03/10 

Amendment  to  SB  443 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  New  Paragraph;  Electric  Utility  Restructuring;  Implementation;  Ru- 
ral Electric  Cooperatives.  Amend  RSA  374-F:4  by  inserting  after  para- 
graph XI  the  following  new  paragraph: 

XII.  To  the  extent  that  the  provisions  of  this  chapter  are  applicable 
to  rural  electric  cooperatives  for  which  a  certificate  of  deregulation  is  on 
file  with  the  commission,  the  commission  shall  exercise  its  authority 
with  regard  to  such  deregulated  rural  electric  cooperatives  only  when 
and  to  the  extent  that  the  commission  finds,  after  notice  and  hearing, 
that  such  action  is  required  to  ensure  that  such  deregulated  rural  elec- 
tric cooperatives  do  not  act  in  a  manner  which  is  inconsistent  with  the 
restructuring  policy  principles  of  RSA  374-F:3.  The  commission  shall 
have  the  authority  to  require  that  such  deregulated  rural  electric  coop- 
eratives participate  in  proceedings,  answer  commission  requests  for 
information  and  file  such  reports  as  may  be  reasonably  necessary  to 
permit  the  commission  to  make  an  informed  finding  concerning  the  rel- 
evant restructuring  policy  principle  actions  of  such  deregulated  rural 
electric  cooperatives.  Absent  such  a  finding  by  the  commission,  the  ac- 
tive role  of  assuring  that  the  restructuring  policy  principles  are  appro- 
priately addressed  within  their  service  territories  shall  be  reserved  to 
the  deregulated  rural  electric  cooperatives.  Notwithstanding  the  fore- 
going, deregulated  rural  electric  cooperatives  shall  be  subject  to  the 
commission's  jurisdiction  with  regard  to  those  provisions  of  RSA  374- 
F  pertaining  to  stranded  cost  recovery,  customer  choice,  open  access 
tariffs,  default  service,  energy  efficiency,  and  low  income  programs  to 
the  same  extent  as  other  public  utilities. 

2004-0711S 

AMENDED  ANALYSIS 
This  bill  delineates  the  authority  and  jurisdiction  of  the  public  utili- 
ties commission  under  the  electric  utility  restructuring  laws  with  respect 
to  rural  electric  cooperatives. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  443 
ought  to  pass  with  amendment  as  recommended  by  the  Senate  Commit- 
tee on  Energy  and  Economic  Development.  As  heard  in  the  committee 
hearing,  this  bill  is  intended  to  partially  restore  the  original  intent  of  the 
legislature  when  RSA  374  was  first  passed.  At  the  time  of  its  passage,  the 
legislature  had  not  intended  to  hold  the  PUC  responsible  for  oversight  of 
electrical  co-ops.  The  PUC  was  only  supposed  to  oversee  the  activities  of 
public  utilities.  This  bill  resolves  the  issue  with  an  amendment  that  still 
retains  partial  oversight  of  the  PUC  when  it  needs  to  make  findings  con- 
cerning restructuring  policies  and  other  potential  issues  of  concern.  The 
committee  believes  the  amended  version  of  this  bill  is  a  good  one  and 
therefore  recommends  that  it  ought  to  pass  with  amendment.  Thank  you, 
Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  503,  relative  to  septic  system  construction  permits.  Environment 
Committee.  Ought  to  pass,  Vote  3-1.  Senator  Johnson  for  the  committee. 

MOTION  TO  TABLE 

Senator  Johnson  moved  to  have  HB  503  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  503,  relative  to  septic  system  construction  permits. 

HB  1141,  relative  to  dioxin  emissions  reduction  and  medical  waste  in- 
cinerators. Environment  Committee.  Ought  to  pass,  Vote  4-0.  Senator 
Barnes  for  the  committee. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  move  that  House 
Bill  1141  ought  to  pass  as  amended  by  the  Senate  Environment  Com- 
mittee. Currently  there  are  two  incinerators  for  medical  waste  within 
New  Hampshire.  Recent  studies  have  shown  that  burning  medical  waste 
results  in  a  high  emissions  rate  for  dioxins,  one  of  the  most  potent  con- 
taminates of  which  we  are  aware.  This  bill  will  significantly  reduce  di- 
oxin emissions  in  our  state  by  phasing  out  the  operation  of  these  two 
facilities  as  prohibiting  the  construction  of  new  facilities.  This  bill  will 
not  have  any  effect  on  other  types  of  incinerators.  The  committee,  on 
a  4-0  vote,  would  like  your  support  on  this  piece  of  legislation.  Thank 
you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  72,  granting  authority  to  impose  administrative  fines  for  the  viola- 
tion of  certain  laws  or  rules  of  the  department  of  agriculture,  markets 
and  food.  Executive  Departments  and  Administration  Committee.  Ought 
to  pass,  Vote  5-0.  Senator  Prescott  for  the  committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  House  Bill  72  which  will  allow  the  State  Veterinarian  to  enforce  the 
laws  on  the  books  addressing  the  sale  of  sick  animals.  People  are  cur- 
rently getting  away  with  violating  the  law.  Without  the  penalty  in  House 
Bill  72,  people  will  continue  to  do  so.  The  monies  collected  will  be  de- 
posited in  the  general  fund  account  and  the  committee  unanimously 
recommends  House  Bill  72  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  1154,  relative  to  the  Hanover-Lebanon  district  court  and  the  Ply- 
mouth-Lincoln district  court.  Executive  Departments  and  Administration 
Committee.  Ought  to  pass,  Vote  4-0.  Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to 
pass  on  House  Bill  1154  which  is  a  request  of  the  town  of  Dorchester. 
Dorchester  is  a  small  town  with  a  population  of  about  550  people.  This 
bill  transfers  Dorchester  from  the  Plymouth-Lincoln  judicial  district  to 
the  Hanover-Lebanon  judicial  district.  Administratively,  the  town  is  al- 
ready most  closely  associated  with  the  Hanover-Lebanon  district  and 
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the  change  is  supported  by  Judge  Ed  Kelly,  Administrative  Judge  of  the 
New  Hampshire  District  Courts  and  Judge  Albert  Cirone  of  the  Hanover- 
Lebanon  District  Court.  The  committee  unanimously  recommends  pas- 
sage and  asks  the  full  Senate's  concurrence.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  1248-FN,  relative  to  the  state  board  of  nursing.  Executive  Depart- 
ments and  Administration  Committee.  Ought  to  pass.  Vote  3-0.  Senator 
Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  House  Bill  1248  which  requires  that  whenever  possible,  a  medication 
licensed  nursing  assistant  be  appointed  to  the  Board  of  Nursing.  Medi- 
cation licensed  nursing  assistants  earn  a  special  education  certificate  in 
order  to  administer  medications  under  supervision.  The  field  is  a  grow- 
ing one  and  merits  inclusion  on  the  board.  The  Board  of  Nursing  sup- 
ports the  bill  and  a  member  of  the  board  is  currently  going  through  the 
process  to  earn  an  MLNA  (medication  licensed  nursing  assistants)  cer- 
tificate. The  committee  unanimously  recommends  House  Bill  1248  ought 
to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  331 -FN,  relative  to  the  offset  of  workers'  compensation  lump  sum 
payments  against  retirement  system  disability  allowances  and  death 
benefits.  Finance  Committee.  Inexpedient  to  legislate.  Vote  5-3.  Sena- 
tor Odell  for  the  committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  331 
inexpedient  to  legislate.  This  bill  attempts  to  install  an  offset  against 
disability  retirement  benefits  if  the  individual  were  also  receiving  monthly 
payments  from  a  workers  compensation  settlement.  This  piece  of  legis- 
lation saves  the  Retirement  System  an  insignificant  amount  of  money 
while  putting  the  burden  on  the  backs  of  those  that  need  it  the  most,  the 
disabled.  It  is  not  supported  nor  opposed  by  the  Retirement  System  or 
the  Board  of  Trustees.  Please  join  the  Finance  Committee  by  voting  this 
bill  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  As  you  all  know,  I  sit 
on  the  Insurance  Committee  and  this  came  before  our  illustrious  com- 
mittee to  discuss  and  had  a  long  discussion  on  this  matter.  I  was  really 
torn  by  the  testimony  that  I  heard  that  day  with  regard  to  different  po- 
sitions on  this  bill.  I  understand,  or  at  least  I  try  to  understand,  that  both 
sides  of  the  issue  are  very  adamant  and  very  believing  of  what  they  are 
presenting  is  truth  and  they  are,  they  are  telling  the  truth  on  both  sides, 
just  from  a  different  way.  I  just  stand  here  today  and  I  just  ask.. .and  let 
the  Senate  personally  know  that  I  will  vote  against  the  inexpedient  to 
legislate  motion  on  this  bill.  I  know  that  I  may  be  a  lonely  soul  here 
today.  But  I  think  that  we  have  to  address  this  properly  and  I  will  do 
so  in  the  future  if  I  have  to.  I  want  to  thank  you,  Mr.  President,  for  that. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  I  rise  very  briefly  to 
remind  Mr.  President  and  the  Senate  that  we  have  an  unequal  board 
here  where  in  again,  as  I  explained  on  the  floor,  if  you  accept  a  weekly 
benefit,  it  is  an  offset  and  you  are  encouraging  people  to  take  lump  sum 
settlements  from  the  workers'  compensation.  History  will  prove  that  lump 
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sum  settlements  get  squandered  away  and,  in  doing  this,  I  think  that 
you  are  hurting  the  individual.  They  are  going  to  take  their  lump  sum 
settlement  and  they  are  going  to  spend  it,  and  they  won't  have  that  money. 
We  should  be  encouraging  them  to  take  the  annuity.  I  think  that  is  a 
completely  wrong  look  for  the  retired  people.  I  will  also  vote  against  the 
inexpedient  to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  347-FN,  relative  to  financial  responsibility  and  conduct  after  an  OHRV 
accident.  Finance  Committee.  Ought  to  pass,  Vote  6-0.  Senator  Boyce  for 
the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  347 
ought  to  pass.  This  bill  clarifies  the  law  for  financial  responsibility  and 
conduct  after  an  OHRV  accident.  It  adds  two  new  class  B  felonies  and 
one  new  misdemeanor  to  the  OHRV  laws.  The  fiscal  impact  is  only  that, 
in  creating  new  felonies  and  misdemeanors,  it  is  assumed  that  all  people 
accused  will  be  indigent  and  require  public  defenders.  Therefore,  I  ask 
that  the  Senate  join  me  and  the  Finance  Committee  in  voting  ought  to 
pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  361-FN-A,  relative  to  fees  of  the  postsecondary  education  commis- 
sion for  preserving  certain  academic  records  and  relative  to  the  respon- 
sibilities of  the  postsecondary  education  commission.  Finance  Commit- 
tee. Ought  to  pass  with  amendment.  Vote  5-0.  Senator  Green  for  the 
committee. 

Senate  Finance 
March  3,  2004 
2004-0655S 
04/03 

Amendment  to  SB  361-FN-A 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  fees  of  the  postsecondary  education  commission  for 
preserving  certain  academic  records. 

Amend  the  bill  by  deleting  section  2  and  renumbering  the  original  sec- 
tion 3  to  read  as  2. 

2004-0655S 

AMENDED  ANALYSIS 
This  bill  provides  that  transcript  request  fees  collected  by  the  postsec- 
ondary education  commission  shall  be  used  to  manage  the  storage,  main- 
tenance, and  retrieval  of  closed  school  transcripts. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  361 
ought  to  pass  with  amendment.  This  piece  of  legislation  enables  the  Post 
Secondary  Education  Commission  to  retain  fees  that  are  collected  for 
transcripts  in  order  to  maintain  New  Hampshire's  closed  school  tran- 
scripts. The  second  piece  of  the  bill  establishes  a  residency  requirement. 
This  section  was  deleted  by  the  committee  amendment  at  the  request 
of  the  commission.  Please  join  the  Finance  Committee  by  voting  this  bill 
ought  to  pass  as  amended.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  382-FN-L,  relative  to  medical  service  rates  for  state  prisoners.  Finance 
Committee.  Ought  to  pass,  Vote  5-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  382 
ought  to  pass.  This  bill  will  help  decrease  the  Department  of  Corrections 
expenditures  for  medical  care  for  prisoners.  The  Department  states  that 
last  year  they  spent  over  $350,000  on  emergency  room  care  and  this  bill 
could  decrease  that  by  as  much  as  50  percent.  Please  join  the  Finance 
Committee  in  voting  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  384-FN,  relative  to  drugs  paid  for  by  the  state.  Finance  Committee. 
Ought  to  pass,  Vote  7-0.  Senator  Clegg  for  the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  384 
ought  to  pass.  The  bill  allows  that  drugs  that  are  paid  for  by  the  state  be 
no  longer  forced  to  be  generic  drugs  and  that  the  state  be  allowed  to  take 
into  consideration  the  supplemental  rebates  granted  for  using  brand  name 
drugs.  The  bill  will  save  the  state  money.  Please  join  the  Finance  Com- 
mittee by  voting  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  399-FN,  relative  to  the  sale  of  animals.  Finance  Committee.  Ought 
to  pass.  Vote  7-0.  Senator  Gatsas  for  the  committee. 

SENATOR  GATSAS:  No  questions.  Thank  you,  Mr.  President.  I  move 
Senate  Bill  399  ought  to  pass.  This  bill  clarifies  the  law  of  licensing  for 
retail  sale  of  animals  and  commercial  dog  breeders.  The  fiscal  impact  is 
neutral  because  it  increases  state  revenue  but  also  expends  money  for  the 
court  appointed  attorney  because  of  the  new  misdemeanor  charge.  Please 
join  the  Finance  Committee  by  voting  this  bill  ought  to  pass.  Thank  you, 
Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  You're  off  the  hook.  Sena- 
tor Gatsas.  Senator  Roberge  is  this  a  good  bill? 

SENATOR  ROBERGE:  An  excellent  bill. 

SENATOR  BARNES:  Thank  you.  Senator  Roberge. 

Adopted. 

Ordered  to  third  reading. 

SB  413-FN,  relative  to  financing  federally  aided  highway  projects.  Fi- 
nance Committee.  Ought  to  pass.  Vote  6-0.  Senator  Green  for  the  com- 
mittee. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  413  ought  to  pass.  This  bill  allows  the  State  Treasury  the  oppor- 
tunity to  look  into  different  bonding  methods  for  the  widening  of  In- 
terstate 93.  By  passing  this  legislation,  the  state  would  save  money  as 
well  as  cut  the  construction  time  in  half  for  this  very  important  project. 
Please  join  me  and  the  other  members  of  the  Finance  Committee  in 
voting  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 
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SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  just  want  to  thank 
the  work  of  the  Finance  Committee  in  supporting  this.  This  is  a  greatly 
needed  bill  for  my  community.  The  93  corridor  needs  these  types  of  op- 
tions in  funding.  And  again,  it  is  long  overdue.  Again,  I  want  to  appre- 
ciate all  the  support  for  it. 

Adopted. 

Ordered  to  third  reading. 

SB  438,  relative  to  immunization  practices  for  hospitals,  residential  care 
facilities,  adult  day  care  facilities,  and  assisted  living  facilities.  Finance 
Committee.  Ought  to  pass,  Vote  6-0.  Senator  Odell  for  the  committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  438 
ought  to  pass.  This  bill  requires  that  health  care  providers  offer  influ- 
enza and  pneumococcal  vaccine  to  all  consenting  patients  as  well  as  offer 
an  influenza  vaccine  to  all  health  care  workers.  This  bill  has  no  fiscal 
impact  to  the  state.  Please  join  the  Finance  Committee  by  voting  this 
bill  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  I  also  wish 
to  thank  the  Finance  Committee  for  its  final  work  on  this  and  also  the 
bill  as  it  came  through  my  committee.  This  is  a  very  important  piece  of 
legislation  for  all  those  who  need  it  the  most.  Pneumococcal  injections 
as  well  as  influenza  injections  are  becoming  more  and  more  prevalent 
and  more  and  more  important  in  today's  life.  I  want  to  thank  them  for 
that  and  I  thank  the  Senate  for  the  ought  to  pass  motion,  and  I  just  urge 
them  to  do  so.  Thank  you  very  much,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  480-FN-A,  making  an  appropriation  to  the  tobacco  use  prevention 
fund  for  the  purpose  of  smoking  cessation  programs.  Finance  Commit- 
tee. Inexpedient  to  legislate,  Vote  7-1.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  480 
be  inexpedient  to  legislate.  This  bill  would  make  a  $1  appropriation  to  the 
Tobacco  Prevention  Fund  for  fiscal  year  2004  and  2005.  The  committee 
felt  that  this  issue  should  be  looked  at  in  the  next  budget  cycle  instead  of 
appropriating  a  single  dollar  for  each  year.  Please  join  the  Finance  Com- 
mittee in  voting  to  find  this  bill  inexpedient  to  legislate.  Thank  you,  Mr. 
President. 

SENATOR  MARTEL:  Thank  you,  again  Mr.  President.  I  rise  in  opposition 
inexpedient  to  legislate.  I  brought  this  bill  because  we  have  a  tremendous 
epidemic  going  through  society  today,  especially  among  our  younger  chil- 
dren. Smoking  has  become  the  fad  of  the  day,  fad  of  the  week,  fad  of  the 
year.  They  are  beginning  to  smoke  at  earlier  ages  then  ever.  This  fund  was 
stripped  clean  in  the  last  budget  cycle  and  all  of  the  funds  were  removed. 
What  I  have  done  is,  I  looked  at  this  piece  of  legislation  and  looked  at  the 
problem  and  it  was  just  asked  if  we  could  maintain  the  account,  to  place 
a  dollar  in  the  account.  I  can  understand  where  the  Finance  Committee 
was  coming  from.  In  essence,  it  was  saying  that  we  can  address  this  in 
the  next  budget  cycle.  But  how  are  we  going  to  address  the  next  budget 
cycle?  Is  it  going  to  be  again... we  are  going  to  empty  the  account  at  some 
point  in  time,  in  order  to  balance  the  budget?  Or  that  we  don't  have  enough 
money?  I  have  always  been  in  strong  favor  of  this  bill.  This  smoking  ces- 
sation issue.  I  have  a  daughter  who  is  18  years  old  and  began  smoking 
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three  months  ago.  In  fact,  I  have  two  children  who  smoke.  My  oldest  one 
and  my  youngest  one.  The  other  three  don't  smoke.  It  is  the  most  discour- 
aging thing  that  I  have  faced  with  her  so  far.  If  it  is  the  only  thing  that  I 
am  discouraged  about  with  my  daughter,  I  am  very  proud  to  say  that  I 
am  very  happy  about  it.  But,  still,  the  stigma  has  arisen.  She  works  in  a 
public  place  and  she  has  been  notified  that  her  clothing  has  a  scent  of 
smoke  on  her  clothing.  That  she  has  been  warned  that  she  cannot,  you 
know,  be  that  way,  because  she  is  addressing  the  public.  It  is  also  a  tre- 
mendous hardship  to  her  health  because  she  is  asthmatic.  If  anybody  has 
asthmatic  children,  and  I  am  sure  that  we  do,  smoking  just  enhances  the 
asthma  and  just  causes  them  to  just  suffocate  their  lungs  even  more  at 
an  earlier  age  in  life.  I  dread  if  my  daughter  continues  this,  and  I  am  using 
her  as  an  example,  and  she  is  probably  going  to  crucify  me,  but  maybe  by 
the  time  she  is  thirty  years  old,  if  we  haven't  addressed  this  properly,  her 
health  may  have  gone  down  the  sand  bag  and  it  is  her  own  fault.  It  is  her 
own  fault  because  she  listened  to  other  people  and  was  influenced.  I  am 
sorry  to  say,  my  wife  and  I  failed  on  this  as  we  tried  to  influence  her  the 
other  way.  But  how  many  more  children  are  being  influenced?  We  can  see 
that  the  numbers  are  growing.  Even  down  through  the  grade  school 
classes  now,  kids  are  beginning  to  smoke  at  even  younger  ages.  I  would 
ask  that  you  overturn  the  inexpedient  to  legislate  motion  on  this  bill,  un- 
derstanding full  well  both  sides  again.  Not  agreeing  with  the  inexpedient 
to  legislate.  I  ask  you  to  please,  you  know,  have  a  subsequent  motion  of 
ought  to  pass  if  you  overturn  the  inexpedient  to  legislate.  I  thank  you  very 
much  for  your  time  and  thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Green,  look- 
ing at  just  the  fiscal  note,  are  we  certain  that  there  is  only  $1  in  this  in 
the  fiscal  note? 

SENATOR  GREEN:  That  is  correct. 

SENATOR  SAPARETO:  Did  anyone  oppose  this  bill  at  the  public  hearing? 

SENATOR  GREEN:  There  was  not  a  public  hearing  because  it  came  to 
us  for  just  fiscal  matters.  We  did  not  get  into  policy.  We  had  made  the 
decision  of  the  budget  that  we  were  not  going  to  put  $1  in  that  account 
mainly  because  we  left  the  account  open  so  that  if  there  would  be  a  later 
intent  to  transfer  money  into  that  account.  We  didn't  feel  that  we  wanted 
to  make  sure  that  was  not  accomplished. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  support  of  Sena- 
tor Martel's  remarks  on  this  bill  and  as  the  one  minority  member  of  Fi- 
nance that  opposed  inexpedient  to  legislate.  I  do  support  ought  to  pass. 
This  bill  is  symbolic.  You  know,  it  only  puts  $1  in  for  each  fiscal  year  of 
the  biennium.  If  there  is  concern  about  the  fiscal  impact,  I  will  contrib- 
ute the  $2  to  the  State  Treasury.  But  I  think  that  it  is  symbolically  im- 
portant to  say  that  we  believe  that  we  should  have  a  smoking  cessation 
program,  that  we  want  to  make  sure  that  the  budget,  when  it  comes  to 
us  from  the  Governor  next  time,  has  that  line  item  there  so  that  we  don't 
forget  about  it.  I  don't  think  that  we  will  forget  about  but  it  is  not  clear 
whether  we  will  get  a  budget  with  that  line  item  open  it  or  not  because 
right  now  it  is  zero.  Just  for  the  record,  the  bill  was  referred  to  Finance. 
That  is  the  only  place  that  it  had  a  public  hearing  back  on  February  10. 
No  one  spoke  in  opposition  to  the  bill  and  the  supporters  were  the  spon- 
sor. But  I  do  believe  that  symbolically  we  should  be  sending  the  message 
that  we  are  committed  to  the  smoking  cessation  program  and  that  it 
maybe  should  be  something  that  is  funded.  Thank  you,  Mr.  President. 
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SENATOR  LARSEN:  Thank  you,  Mr.  President.  I,  too,  rise  to  support 
the  comments  of  Senator  Martel  and  the  idea  that  we  need  to  keep  this 
fund  open.  There  is  the  concern  that  not  funding  this  with  a  dollar  in 
fact,  closes  out  the  fund.  I  don't  know  the  answer  to  that  but  clearly 
tobacco  cessation  programs  are  the  only  opportunity  that  we  have  to 
encourage  future  generations  to  cease  smoking,  not  to  take  up  smoking. 
We  know  that  there  is  an  increase  in  youth  smoking  and  our  only  op- 
portunity is,  in  fact,  to  continue  these  programs  to  keep  it  a  funded  pro- 
gram within  the  state.  The  one  dollar  is  not  going  to  upset  the  budget. 
It  certainly  sends  a  message  that  this  continues  to  be  a  priority  of  the 
Senate.  We  anticipate  somewhere  in  the  vicinity  of  $1.3  billion,  I  believe, 
in  the  next  twenty  years.  I  don't  have  the  hearing  report  in  my  hands 
anymore  but  there  is  significant  monies  coming  into  this  state  in  the 
next  twenty  years  through  the  tobacco  settlement  accounts.  Clearly,  in 
future  years,  we  need  to  continue  to  address  tobacco  cessation  and  en- 
courage a  healthy  generation  of  young  people  coming  through  who  are 
not  tempted  by  the  heavy  advertising  and  the  glamour  of  smoking.  Thank 
you,  Mr.  President. 

Recess. 

Out  of  recess. 

Question  is  on  the  motion  of  inexpedient  to  legislate. 

A  roll  call  was  requested  by  Senator  Estabrook. 

Seconded  by  Senator  Martel. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Boyce,  Green, 
Flanders,  Odell,  O'Hearn,  Clegg,  Gatsas,  Barnes,  Morse,  Prescott. 

The  following  Senators  voted  No:  Kenney,  Below,  Roberge, 
Peterson,  Foster,  Larsen,  Martel,  Sapareto,  Estabrook,  Cohen. 

Yeas:  12  -  Nays:  10 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  490-FN,  relative  to  the  Help  America  Vote  Act.  Finance  Committee. 
Ought  to  pass,  Vote  8-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  490 
be  ought  to  pass.  The  Finance  Committee  looked  at  this  bill  and  found  that 
there  was  no  significant  fiscal  impact.  The  only  money  in  it,  really,  in- 
volves the  civil  penalties  going  to  the  election  fund,  which  we  thought  was 
proper.  So  we  ask  that  you  vote  with  us  in  finding  this  ought  to  pass. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  just  rise  to  again  point 
out  the  inappropriateness  of  the  language  that  is  contained  in  this  Help 
America  Vote  Act.  While  I  can't  put  my  hands  on  the  exact  language,  it 
continues  to  say  that  those  who  accompany  someone  else  into  a  voting 
booth,  may  not  be  the  voter's  employer  or  union  official.  It  is  not  an  is- 
sue which  we  have  heard  as  a  problem  in  this  state  and  it  appears  to  be 
a  heavy  hammer  sending  a  message  that  I  don't  believe  needs  a  message 
on.  We  do  not  have,  as  far  as  I  know,  union  employers  or  voter  employ- 
ers, taking  people  with  disabilities  into  the  voting  booth.  You  may  though 
have  a  family  member  who  is  a  voter's  employer.  You  may  have  a  family 
member  who  is  a  union  official  who  accompanies  a  disabled  person  into 
the  voting  booth.  This  will  not  permit  that  to  happen.  It  is  inappropriate. 
It  is  not  necessary  and  for  that  reason,  I  believe  that  Senate  Bill  490  is 
flawed  and  will  vote  against  it. 
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SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  still  stand  behind  Sen- 
ate Bill  490.  While  we  may  not  have  heard  of  any  problems,  it  is  better 
to  act  then  react.  What  we  have  done  is  we  have  made  sure  that  any- 
one who  has  a  financial  hold  over  your  life  cannot  accompany  you  into 
a  voting  booth  and  force  you  to  vote  in  order  to  keep  your  job.  For  that, 
I  thank  the  sponsors  of  the  bill.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  504-FN,  relative  to  disbursements  from  the  alcohol  abuse  preven- 
tion and  treatment  fund.  Finance  Committee.  Ought  to  pass,  Vote  5-0. 
Senator  Odell  for  the  committee. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  504 
ought  to  pass.  This  bill  temporarily  stops  the  requirements  of  the  money 
disbursed  from  the  Alcohol  Abuse,  Prevention  and  Treatment  Fund. 
Currently  it  is  required  by  law  that  one-half  the  money  be  used  for  al- 
cohol abuse  prevention  and  half  the  money  be  used  for  alcohol  treat- 
ment programs.  With  this  legislation,  the  Governor's  Commission  may 
allocate  the  money  as  it  sees  fit,  including  to  continued  grants  that  are 
already  in  place.  This  bill  will  have  no  impact  to  the  general  fund.  Please 
join  the  Finance  Committee  by  voting  this  bill  ought  to  pass.  Thank 
you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Green,  I  just 
heard  testimony  that  says  that  there  is  no  fiscal  impact.  But  you  have 
that  on  the  bill  that  we  have  in  our  folder  says  they  haven't  determined 
it  yet.  Has  it  has  been  determined,  they  gave  it  to  you  folks  in  the  com- 
mittee? 

SENATOR  GREEN:  Yes.  We  had  a  fiscal  impact  at  the  time.  You  are 
relative,  I  just  don't  have  it.  It  is  not  in  my  hand  right  at  this  moment. 
Let  me  see  what  I  have. 

SENATOR  BARNES:  Well,  I  haven't  seen  it  and  I  was  just  wondering. 
I  hate  to  vote  for  money  that  I  don't  know  what  is  where. 

SENATOR  GREEN:  Could  we  hold  this  bill,  Mr.  President? 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  would  like  to  comment. 
The  monies  are  not  changed.  This  is  the  same  amount  of  money  that 
they  would  have  otherwise.  It  just  allows  the  commission,  and  this  bill 
does  have  the  support  of  Judge  Kelley,  the  Commission  Chairman,  to 
allocate  the  funds  that  might  be  in  prevention,  into  alcohol  treatment 
programs.  So  there  is  no  fiscal  impact. 

SENATOR  BARNES:  Well  if  there  is  no  fiscal  impact,  why  did  this  bill 
go  to  Finance?  Can  you  answer  that.  Senator? 

SENATOR  ODELL:  I  cannot  answer  that. 

SENATOR  BARNES:  I  thought  only  things  that  had  something  to  do 
with  Finance  went  to  the  Finance  Committee?  You  guys  don't  deal  with 
policy  over  there. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  would  like  to  clear  some- 
thing up.  It  went  to  Finance  because  it  did  have. ..Finance  is  a  policy 
committee  in  some  respects,  in  that  we  had  a  budget  and  in  the  budget 
a  certain  amount  of  money  went  to  this  program.  Fifty  percent  of  the 
money  by  law  had  to  be  used  for  education  and  fifty  percent  for  treatment. 
There  was  a  cut  in  the  budget  to  the  amount  of  funds  that  went  to  this 
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program.  Since  we  had  enough  education  money  in  other  areas  and  we 
wouldn't  lose  the  education  aspect  of  alcohol,  the  bill  came  in  that  said, 
for  this  year,  in  order  to  be  able  to  treat  as  many  people  as  we  were  go- 
ing to,  had  the  budget  not  been  cut,  we  would  stop  the  use  of  fifty  per- 
cent of  the  money  for  education  and  allow  all  of  it  to  go  to  treatment.  In 
that  case,  that  is  a  fiscal,  a  financial  policy  which  would  be  proper,  in  my 
opinion,  to  the  Finance  Committee.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  In  response  to  Senator  Barnes.  Senator  Barnes,  this 
came  to  us  directly.  It  was  referred  to  us.  It  did  not  come  from  a  policy 
committee,  okay? 

SENATOR  BARNES:  Thank  you. 

SENATOR  GREEN:  You  are  very  welcome. 

Adopted. 

Ordered  to  third  reading. 

SB  508-FN,  relative  to  grant-funded  programs.  Finance  Committee. 
Ought  to  pass.  Vote  8-0.  Senator  Clegg  for  the  committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  508 
ought  to  pass.  This  bill  allows  towns  and  city  programs  to  continue  with- 
out further  voter  approval  when  they  were  originally  funded  by  a  fed- 
eral grant.  Currently  in  many  situations  the  town's  citizens  must  vote 
twice  in  order  to  continue  a  federally  funded  program.  The  bill  will  not 
have  an  impact  to  the  general  fund.  The  Finance  Committee  asks  for 
your  support  in  recommending  that  Senate  Bill  508  be  ought  to  pass. 
Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  363,  relative  to  notification  of  cancellation  of  insurance  coverage. 
Insurance  Committee.  Inexpedient  to  legislate.  Vote  2-0.  Senator  Flanders 
for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  This  is  a  bill  that  came  to  us  from  Senator  Cohen.  We  studied 
it  and  we  looked  and  we  talked  to  people.  Actually  we  could  find  no  way 
to  get  to  an  end  result  to  accomplish  what  we  wanted.  We  would  have 
had  mountains  and  mountains  of  paperwork  for  insurance  brokers  and 
agents  and  we  still  didn't  think  that  it  work;  therefore,  we  recommend 
to  the  Senate  as  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  368,  relative  to  reinsurance.  Insurance  Committee.  Ought  to  pass 
with  amendment.  Vote  2-0.  Senator  Flanders  for  the  committee. 

Insurance 
March  2,  2004 
2004-06308 
01/05 

Amendment  to  SB  368 
Amend  RSA  405:46  as  inserted  by  section  1  of  the  bill  by  replacing  it  with 
the  following: 
405:46  Definitions.  In  this  subdivision: 
I.  "Assuming  insurer"  means  any  insurance  company  which  assumes, 
in  any  manner  or  form  whatever,  the  whole  or  any  part  of  any  risk  or 
liability  and  shall  include  any  underwriting  member  of  an  insurance 
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exchange,  assigned  risk  pool,  joint  underwriting  association,  syndicate, 
reciprocal  exchange,  reinsurance  facility,  health  maintenance  organiza- 
tion, health  service  corporation,  or  medical  service  corporation. 

II.  "Domestic  ceding  insurer"  means  any  insurance  company  or  asso- 
ciation which  is  incorporated  under  the  laws  of  this  state  and  shall  include 
health  maintenance  organizations  licensed  pursuant  to  RSA  420-B,  and 
nonprofit  health  service  corporations  licensed  pursuant  to  RSA  420-A. 

III.  "Evergreen  letters  of  credit"  means  that  the  letter  of  credit  is 
automatically  renewed  unless  some  affirmative  action  is  taken  prior  to 
the  expiration  date. 

IV.  "Liability"  includes  the  reserves  of  loss  adjustment  expense,  un- 
earned premiums,  outstanding  case,  and  incurred  by  not  reported  losses. 

V.  "NAIC"  means  the  National  Association  of  Insurance  Commis- 
sioners. 

VI.  "Qualified  United  States  financial  institution"  means  an  institu- 
tion that: 

(a)  Is  organized  or,  in  the  case  of  a  U.S.  office  of  a  foreign  banking 
organization,  licensed,  under  the  laws  of  the  United  States  or  any  state 
thereof. 

(b)  Is  regulated,  supervised,  and  examined  by  federal  or  state  au- 
thorities having  regulatory  authority  over  banks  and  trust  companies. 

(c)  Has  been  determined  by  either  the  commissioner  or  the 
Securities  Valuation  Office  of  the  NAIC  to  meet  such  standards 
of  financial  condition  and  standing  as  are  considered  necessary 
and  appropriate  to  regulate  the  quality  of  financial  institutions 
whose  letters  of  credit  shall  be  acceptable  to  the  commissioner. 

VII.  "Qualified  United  States  financial  institution"  also  means,  for 
those  institutions  that  are  eligible  to  act  as  a  fiduciary  of  a  trust,  an 
institution  that: 

(a)  Is  organized,  or,  in  the  case  of  a  U.S.  branch  or  agency  office 
of  a  foreign  banking  organization,  licensed,  under  the  laws  of  the  United 
States  or  any  state  thereof  and  has  been  granted  authority  to  operate 
with  fiduciary  powers. 

(b)  Is  regulated,  supervised  and  examined  by  federal  or  state  au- 
thorities having  regulatory  authority  over  banks  and  trust  companies. 

VIII.  "State"  means  the  United  States,  District  of  Columbia,  Virgin 
Islands,  Guam,  and  Puerto  Rico. 

Amend  RSA  405:47,  IV(a)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

IV.(a)  Credit  shall  be  allowed  when  the  reinsurance  is  ceded  to  an 
assuming  insurer  that  maintains  a  trust  fund  in  a  qualified  United  States 
financial  institution,  as  defined  in  RSA  405:46,  VII,  for  the  payment  of  the 
valid  claims  of  its  United  States  ceding  insurers,  their  assigns  and  suc- 
cessors in  interest.  To  enable  the  commissioner  to  determine  the  suffi- 
ciency of  the  trust  fund,  the  assuming  insurer  shall  report  annually  to  the 
commissioner  information  substantially  the  same  as  that  required  to  be 
reported  on  the  NAIC  Annual  Statement  form  by  licensed  insurers.  The 
assuming  insurer  shall  submit  to  examination  of  its  books  and  records  by 
the  commissioner  and  bear  the  expense  of  examination. 

Amend  RSA  405:47,  IV(c)(4)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

(4)  Within  90  days  after  its  financial  statements  are  due  to  be 
filed  with  the  group's  domiciliary  regulator,  the  group  shall  provide  to 
the  commissioner  an  annual  certification  by  the  group's  domiciliary  regu- 
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lator  of  the  solvency  of  each  underwriter  member;  or  if  a  certification  is 
unavailable,  financial  statements,  prepared  by  independent  public  ac- 
countants, of  each  underwriter  member  of  the  group. 

Amend  RSA  405:47,  VI  as  inserted  by  section  1  of  the  bill  by  inserting 
after  subparagraph  (c)  the  following: 

(d)  Before  any  unauthorized  reinsurer  files  or  causes  to  be  filed  any 
pleading  in  any  court  action  or  an  appearance  in  response  to  any  court 
action  or  administrative  proceeding,  such  reinsurer  shall  either: 

(1)  Deposit  with  the  clerk  of  the  court  in  which  such  action,  suit, 
or  proceeding  is  pending,  or  with  the  commissioner  in  administrative 
proceedings,  cash  or  securities  or  bond  with  good  and  sufficient  sureties 
to  be  approved  by  the  court,  or  the  commissioner,  in  an  amount  to  be 
fixed  by  the  court  or  the  commissioner  sufficient  to  secure  the  payment 
of  any  final  judgment  which  may  be  rendered  in  such  court  proceeding 
or  in  such  administrative  proceeding;  or 

(2)  Procure  a  license  to  transact  reinsurance  business  in  this  state. 

(e)  The  court  in  any  action,  suit,  or  proceeding  or  the  commissioner 
in  any  administrative  proceeding  referred  to  in  subparagraph  (d),  may,  in 
its  or  his  or  her  discretion,  order  such  postponement  as  may  be  necessary 
to  afford  the  reinsurer  reasonable  opportunity  to  comply  with  subpara- 
graph (d)  and  to  defend  such  court  action  or  administrative  proceeding. 

Amend  RSA  405:49  through  RSA  405:51  as  inserted  by  section  1  of  the 
bill  by  replacing  them  with  the  following: 
405:49  Reinsurance  Insolvency. 

I.  No  credit  shall  be  allowed,  as  an  admitted  asset  or  deduction  from 
liability,  to  any  ceding  insurer  for  reinsurance,  unless  the  reinsurance 
contract  provides,  in  substance,  that  in  the  event  of  the  insolvency  of  the 
ceding  insurer,  the  reinsurance  shall  be  payable  by  the  assuming  insurer 
on  the  basis  of  the  claims  allowed  against  the  ceding  insurer  in  the  insol- 
vency proceedings,  under  contract  or  contracts  reinsured  without  dimi- 
nution because  of  the  insolvency  of  the  ceding  insurer  directly  to  the  ced- 
ing insurer  or  to  its  domiciliary  liquidator  or  receiver  except: 

(a)  Where  the  contract  specifically  provides  another  payee  of  such 
reinsurance  in  the  event  of  the  insolvency  of  the  ceding  insurer;  or 

(b)  Where  the  assuming  insurer  with  the  consent  of  the  direct  in- 
sured or  insured  has  assumed  such  policy  obligations  of  the  ceding  in- 
surer as  direct  obligations  of  the  assuming  insurer  to  the  payees  under 
such  policies  and  in  substitution  for  the  obligations  of  the  ceding  insurer 
to  such  payees. 

II.  A  reinsurance  contract  may  provide  that  the  domiciliary  liquida- 
tor or  receiver  of  any  insolvent  ceding  insurer  shall,  within  a  specified 
or  reasonable  time  after  the  claim  is  filed  in  court  or  in  the  receivership, 
give  written  notice  to  the  assuming  insurer  of  all  or  part  of  any  claim 
against  the  ceding  insurer  on  the  policy  or  bond  reinsured.  During  the 
pendency  of  the  claim,  any  assuming  insurer  may  investigate  the  claim 
and,  unless  forbidden  to  do  so  by  the  reinsurance  agreement,  may  in- 
tervene in  the  proceeding  in  which  the  claim  is  pending  and  interpose 
any  defenses  it  considers  available  which  have  not  been  raised  by  the 
ceding  insurer,  its  liquidator  or  receiver.  The  expenses  incurred  by  the 
assuming  insurer  in  this  type  of  action  are  payable  up  to  the  amount  of 
the  expenses  or  the  amount  of  the  benefit  produced,  whichever  is  less, 
as  expenses  of  the  receivership.  If  2  or  more  assuming  insurers  have 
potential  liability  because  of  the  same  claim,  the  expenses  shall  be  ap- 
portioned among  them  in  proportion  to  the  benefit  received. 
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405:50  Asset  or  Reduction  From  Liability;  Collateral.  An  asset  or  a 
reduction  from  liability  for  the  reinsurance  ceded  by  a  domestic  insurer 
to  an  assuming  insurer  not  meeting  the  requirements  of  RSA  405:47 
shall  be  allowed  in  an  amount  not  exceeding  the  liabilities  carried  by  the 
ceding  insurer.  The  reduction  shall  be  in  the  amount  of  funds  held  by 
or  on  behalf  of  the  ceding  insurer,  including  funds  held  in  trust  for  the 
ceding  insurer,  under  a  reinsurance  contract  with  such  assuming  insurer 
as  security  for  the  payment  of  obligations  under  such  contract,  if  the 
security  is  held  in  the  United  States  subject  to  withdrawal  solely  by,  and 
under  the  exclusive  control  of,  the  ceding  insurer;  or,  in  the  case  of  a 
trust,  held  in  a  qualified  United  States  financial  institution,  as  defined 
in  RSA  405:46.  This  security  may  be  in  the  form  of: 
L  Cash. 

IL  Securities  listed  by  the  Securities  Valuation  Office  of  the  National 
Association  of  Insurance  Commissioners  and  qualifying  as  admitted 
assets. 

IIL(a)  Clean,  irrevocable,  unconditional  letters  of  credit,  issued  or 
confirmed  by  a  qualified  United  States  financial  institution,  as  defined 
in  RSA  405:46,  VI  effective  no  later  than  December  31,  of  the  year  for 
which  filing  is  being  made,  and  in  the  possession  of,  or  in  trust  for,  the 
ceding  company  on  or  before  the  filing  date  of  its  annual  statement; 

(b)  Letters  of  credit  meeting  applicable  standards  of  issuer  accept- 
ability as  of  the  dates  of  their  issuance  or  confirmation  shall,  notwith- 
standing the  issuing  or  confirming  institution's  subsequent  failure  to 
meet  applicable  standards  of  issuer  acceptability,  continue  to  be  accept- 
able as  security  until  their  expiration,  extension,  renewal,  modification, 
or  amendment,  whichever  first  occurs. 

IV.  Any  other  form  of  security  acceptable  to  the  commissioner. 

405:51  Reinsurance  Contract.  No  person  shall  have  any  rights  against 
the  reinsurer  which  are  not  specifically  set  forth  in  the  contract  of  rein- 
surance or  in  a  specific  agreement  between  the  reinsurer  and  the  person. 

405:52  Penalty.  Any  domestic  ceding  insurer  failing  to  comply  with  any 
of  the  provisions  of  this  subdivision  shall  be  fined  not  more  than  $2,500 
for  each  ceded  policy,  or  the  commissioner  may  revoke  the  license  of  such 
company  for  one  year,  or  both. 

405:53  Rulemaking.  The  commissioner  may  adopt  rules,  pursuant  to 
RSA541-A,  relative  to  forms  of  trusts  and  acceptable  security,  required 
information  in  filings,  enforcement  and  penalties  provided  in  this  sub- 
division. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  This  is  a  very  non-controversial  bill  that  we  heard  in  Insurance. 
There  was  no  opposition  to  it.  Basically,  this  is  the  bill  that  makes  changes 
so  that  the  New  Hampshire  law  will  conform  with  the  National  Associa- 
tion of  Insurance  Commissioners  model  legislation.  We  urge  ought  to  pass. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  370,  relative  to  the  insurance  rating  law.  Insurance  Committee. 
Ought  to  pass  with  amendment,  Vote  2-0.  Senator  Flanders  for  the 
committee. 
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Insurance 
March  2,  2004 
2004-0631S 
01/05 

Amendment  to  SB  370 
Amend  the  bill  by  inserting  after  section  5  the  following  and  renumber- 
ing the  original  sections  6  and  7  to  read  as  7  and  8,  respectively: 

6  Insurance  Rating;  Definitions.  Amend  RSA  412:3,  XI(b)(2)  to  read  as 
follows: 

(2)  Aggregate  property  and  casualty  insurance  premiums,  ex- 
cluding workers'  compensation,  medical  malpractice,  life,  health,  and 
disability  insurance  premiums  of  [$100,000]  $30,000  or  more. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  This  is  another  insurance  bill  that  was  requested  by  the  Insur- 
ance Department.  Again,  it  is  a  rewrite  of  this  section  of  the  insurance 
laws.  Basically,  it  is  bringing  our  laws  up  equal  with  other  states  so  that 
all  of  them  will  be  on  an  even  playing  board.  We  ask  passage.  There  was 
no  opposition  to  this  bill  in  our  committee.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  371,  relative  to  certain  technical  changes  in  the  insurance  laws.  In- 
surance Committee.  Ought  to  pass  with  amendment,  Vote  2-0.  Senator 
Flanders  for  the  committee. 

Insurance 
March  2,  2004 
2004-0632S 
01/05 

Amendment  to  SB  371 
Amend  the  bill  by  replacing  section  2  with  the  following: 

2  Individual  Health  Insurance;  Eligibility.  Amend  RSA404-G:5-e,  1(a) 
and  (b)  to  read  as  follows: 

(a)  The  individual  has  applied  to  a  carrier  of  individual  health  in- 
surance for  coverage  that  is  substantially  similar  to  the  coverage  that  is 
available  through  the  pool,  and  the  carrier  has  refused  to  write  or  issue 
that  coverage  to  that  individual  [because  of  his  or  her  health  or  medical 
condition]; 

(b)  The  individual  has  applied  to  a  carrier  of  individual  health  in- 
surance for  coverage  that  is  substantially  similar  to  the  coverage  that  is 
available  through  the  pool,  and  such  application  has  been  accepted,  but 
at  a  premium  rate  exceeding  the  eligibility  rate  [available  through  the 
pedt]  set  by  the  association  from  time  to  tim,e  and  submitted  to  the 
commissioner  for  approval  with  the  premium  rates,  which  eligibil- 
ity rate  shall  not  be  less  than  125  percent  and  shall  not  exceed  150 
percent  of  the  standard  risk  rate  calculated  pursuant  to  RSA  404- 
G:5d,  11; 

Amend  the  bill  by  replacing  all  after  section  8  with  the  following: 

9  Insurance  Department  Positions;  Director  of  Operations.  Amend  RSA 
400-A:6,  Ill-a  to  read  as  follows:  Ill-a.  There  shall  be  [an  assistant  com- 
missioner of  insurance]  a  director  of  operations  who  shall  be  appointed 
by  the  commissioner  of  insurance.  He  or  she  shall  serve  at  the  pleasure 
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of  the  commissioner  during  good  behavior.  When  the  offices  of  the  com- 
missioner and  deputy  commissioner  are  vacant,  or  when  the  commissioner 
or  deputy  commissioner  is  unable  to  perform  his  or  her  duties  because 
of  mental  or  physical  disability,  the  [assistant  commissioner  of  insurance] 
director  of  operations  shall  be  acting  commissioner.  The  [assistant  com- 
missioner] director  of  operations  shall  perform  such  duties  and  exer- 
cise such  powers  of  the  commissioner  pursuant  to  RSA  Title  XXXVII  as 
the  commissioner  from  time  to  time  may  authorize. 

10  Insurance  Department;  Compensation;  Expenses.  Amend  RSA 
400-A:8,  I  and  II  to  read  as  follows: 

I.  COIMPENSATION.  The  salary  of  the  commissioner,  deputy  com- 
missioner, [assistant  commissioner]  director  of  operations ,  director  of 
examinations,  actuary,  life,  accident  and  health  actuary,  and  assistants 
to  the  commissioner  shall  be  as  prescribed  in  RSA  94:l-a. 

II.  EXPENSES.  The  commissioner,  deputy  commissioner,  [assistant 
commissioner]  director  of  operations,  director  of  examinations,  actu- 
ary, life,  accident  and  health  actuary,  and  the  assistants  to  the  commis- 
sioner shall  be  allowed  their  traveling  expenses  while  engaged  in  the 
performance  of  their  duties. 

11  Soliciting  Application.  Amend  RSA  408:7  to  read  as  follows: 
408:7  Soliciting  Agent;  Altering  Application. 

I.  Any  person  who  shall  solicit  an  application  for  insurance  upon  the 
life  of  another  shall,  in  any  controversy  between  the  [assured]  insured, 
or  his  or  her  beneficiary,  and  the  company  issuing  any  policy  upon  such 
application,  be  regarded  as  the  agent  of  the  company  and  not  the  agent 
of  the  [assured]  insured. 

II.  No  alteration  of  any  written  application  for  any  life  insur- 
ance policy  or  annuity  contract  shall  be  made  by  any  person  other 
than  the  applicant  without  his  or  her  written  consent,  except  that 
insertions  may  be  made  by  the  insurer,  for  administrative  pur- 
poses only  in  such  manner  as  to  indicate  clearly  that  such  inser- 
tions are  not  to  be  ascribed  to  the  applicant. 

12  Salary;  Insurance;  Director  of  Operations. 

I.  Amend  RSA  94:l-a,  Kb)  by  deleting  in  group  EE  the  following: 
EE  Insurance  department  assistant  commissioner 

II.  Amend  RSA  94:l-a,  Kb)  by  inserting  in  group  EE  the  following: 
EE  Insurance  department  director  of  operations 

13  Group  Life  Insurance;  Policy  Requirement.  Amend  RSA  408: 15,  Kb) 
to  read  as  follows: 

(b)  The  premium  for  the  policy  shall  be  paid  by  the  policyholder, 
either  [wholly]  from  the  employer's  funds  or  funds  contributed  by  him, 
or  [partly  from  such  funds  and  partly]  from  funds  contributed  by  the 
insured  employees.  [No  policy  may  be  issued  on  which  the  entire  pre- 
mium is  to  be  derived  from  funds  contributed  by  the  insured  employ- 
ees. A  policy  on  which  part  of  the  premium  is  to  be  derived  from  funds 
contributed  by  the  insured  employees  may  be  placed  in  force  only  if  at 
least  75  percent  of  the  then  eligible  employees,  excluding  any  as  to 
whom  evidence  of  individual  insurability  is  not  satisfactory  to  the  in" 
surer,  elect  to  make  the  required  contributions.]  A  policy  on  which  no 
part  of  the  premium  is  to  be  derived  from  funds  contributed  by  the 
insured  employees,  must  insure  all  eligible  employees,  or  all  except  any 
as  to  whom  evidence  of  individual  insurability  is  not  satisfactory  to  the 
insurer. 

14  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 
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2004-0632S 

AMENDED  ANALYSIS 

This  bill  makes  certain  technical  changes  in  the  insurance  laws,  in- 
cluding but  not  limited  to: 

I.  Extending  the  denial  of  coverage,  with  certain  minimum  financial 
exceptions,  to  any  insured  motor  vehicle  operator  whose  driver's  license 
has  been  suspended  or  revoked. 

XL  Requiring  that  physicians  conducting  internal  and  external  reviews 
have  credentials  and  licensure  for  the  specific  health  problem  outlined 
in  the  grievance. 

in.  Reducing  the  pre-existing  condition  exemption  from  12  months  to 
9  months  in  accordance  with  federal  law. 

IV.  Changing  the  name  of  the  assistant  commissioner  of  insurance  to 
the  director  of  operations. 

This  bill  is  a  request  of  the  insurance  department. 

SENATOR  FLANDERS:  Thank  you  again,  Mr.  President  and  members  of 
the  Senate.  There  is  a  floor  amendment  which  will  be  passed  out.  Basi- 
cally, this  is  another  request  of  the  Insurance  Department.  I  guess  that  I 
have  to  say  that  we  have  a  new  Commissioner  of  Insurance  and  a  new 
broom  sweeps  clean,  because  an  awful  lot  of  this  type  of  legislation  came 
out  of  Insurance  this  year.  The  floor  amendment  makes  a  couple  of  addi- 
tional minor  changes  in  the  bill  that  were  discussed  at  the  time  of  the 
committee  and,  basically,  it  just  brings  it  up  to  some  things  that  we  talked 
about  in  committee  to  make  it  equal  with  the  other  states.  I  think  this  is 
the  last  of  this  type  of  bill  that  we  are  going  to  see.  I  hope.  Have  you  got 
the  floor  amendment? 

SENATOR  EATON  (In  the  Chair):  The  bill  is  now  on  second  reading  and 
our  first  order  of  business  is  the  committee  amendment.  It  is  my  under- 
standing from  Senator  Flanders,  we  will  have  a  floor  amendment  follow- 
ing that. 

SENATOR  FLANDERS:  Yes. 

Amendment  adopted. 

Senator  Flanders  offered  a  floor  amendment. 

Sen.  Flanders,  Dist.  7 

March  9,  2004 

2004-0753S 

01/10 

Floor  Amendment  to  SB  371 

Amend  the  bill  by  replacing  all  after  section  13  with  the  following: 

14  Insurance;  Health  Plan  Loss  Information.  Amend  RSA  420-G:12-a, 
I  and  II  to  read  as  follows: 

I.  To  ensure  maximum  competition  in  the  purchase  of  group  health 
insurance,  all  [private  and  public]  large  employers  [with  at  least  50 
employees  enrolled  in  their  group  health  plan]  shall  be  entitled  to  re- 
ceive their  specific  health  plan  loss  information  upon  request  and  with- 
out charge.  No  contract  between  any  health  carrier,  third-party  admin- 
istrator, employer  group,  or  pool  of  employers  shall  abridge  this  right  in 
any  manner. 

II.  Upon  written  request  from  any  [private  or  public]  large  employer 
[with  50  or  more  employees  enrolled  in  its  group  health  plan],  every 
health  carrier,  third-party  administrator,  pooled  risk  management  pro- 
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gram  under  RSA  5-B,  or  any  other  type  of  multiple  employer  health  plan 
shall  provide  that  employer's  loss  information  within  30  calendar  days 
of  receipt  of  the  request.  The  loss  information  shall  include  all  physician, 
hospital,  prescription  drug,  and  other  covered  medical  claims  specific  to 
the  employer's  group  plan  incurred  for  the  12-month  period  paid  through 
the  14  months  which  end  within  the  60-day  period  prior  to  the  date  of 
the  request.  An  employer  shall  not  be  entitled  by  this  section  to  more 
than  2  loss  information  requests  in  any  12-month  period;  however,  noth- 
ing shall  prohibit  a  carrier  from  fulfilling  more  frequent  requests  on  a 
mutually  agreed-upon  basis. 

15  Insurance;  Prescription  Drugs.  Amend  the  introductory  paragraph 
of  RSA  420-J:7-b,  1(a)  to  read  as  follows: 

I. (a)  Every  health  benefit  plan  that  provides  prescription  drug  ben- 
efits is  required  to  provide  prospective  enrollees,  and  [annually  to]  cov- 
ered persons,  a  description  of  the  prescription  drug  benefit  plan.  Among 
the  specific  items  that  shall  be  included  in  the  description  are: 

16  Insurance;  Prescription  Drugs.  Amend  RSA  420-J:7-b,  III  to  read 
as  follows: 

III.  Every  health  plan  that  provides  prescription  drug  benefits  shall 
notify  covered  persons  [of  changes]  affected  by  deletions  to  the  plan 
list  or  plan  formulary,  provide  an  explanation  of  the  exception  process 
by  which  a  covered  person  can  access  nonformulary  medically  necessary 
prescription  drugs,  and  provide  a  toll-free  telephone  number  through 
which  a  covered  person  can  request  additional  information.  For  pur- 
poses of  this  paragraph^  covered  persons  affected  by  deletions  to 
the  plan  list  or  plan  formulary  shall  include  those  covered  per- 
sons for  whom  the  health  plan  has  provided  coverage  for  the  de- 
leted prescription  drugs  during  the  12-month  period  immediately 
prior  to  the  deletion.  Upon  notification  to  covered  persons,  the  health 
benefit  plan  shall  allow  at  least  45  days  before  implementation  of  any 
formulary  [change]  deletions;  provided,  however,  that  advance  notice 
shall  not  be  required  if  the  federal  Food  and  Drug  Administration  has 
determined  that  a  prescription  drug  on  the  health  benefit  plan's  formu- 
lary is  unsafe. 

Ill-a.  Every  health  benefit  plan  that  provides  prescription  drug 
benefits  shall  provide  notice  of  additions  and  deletions  to  the  plan 
list  or  plan  formulary  to  all  covered  persons  at  least  annually. 

17  New  Paragraph;  High  Risk  Pool.  Amend  RSA  404-G:5-b  by  insert- 
ing after  paragraph  III  the  following  new  paragraph: 

Ill-a.  The  association,  subject  to  the  approval  of  the  commissioner, 
may  from  time  to  time  offer  such  plans  in  addition  to  the  4  plans  re- 
quired under  paragraphs  II  and  III,  as  its  board  of  directors  determines 
would  be  helpful  to  advance  the  purposes  of  this  chapter. 

18  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0753S 

AMENDED  ANALYSIS 
This  bill  makes  certain  technical  changes  in  the  insurance  laws,  in- 
cluding but  not  limited  to: 

I.  Extending  the  denial  of  coverage,  with  certain  minimum  financial 
exceptions,  to  any  insured  motor  vehicle  operator  whose  driver's  license 
has  been  suspended  or  revoked. 

II.  Requiring  that  physicians  conducting  internal  and  external  reviews 
have  credentials  and  licensure  for  the  specific  health  problem  outlined 
in  the  grievance. 
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III.  Reducing  the  pre-existing  condition  exemption  from  12  months  to 
9  months  in  accordance  with  federal  law. 

IV.  Changing  the  name  of  the  assistant  commissioner  of  insurance  to 
the  director  of  operations. 

V.  Changing  certain  requirements  regarding  health  loss  information. 

VI.  Notifying  enrollees  regarding  additions  and  deletions  to  the  insur- 
ance plan  formulary  for  prescription  drugs. 

This  bill  is  a  request  of  the  insurance  department. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  The  floor  amend- 
ment is  being  passed  out.  This  floor  amendment  is  a  bill  that  makes  a 
couple  of  additional  minor  changes  to  the  bill  that  was  discussed  in  com- 
mittee. 

Recess. 

Out  of  recess. 

Senator  Flanders  withdrew  his  floor  amendment. 

Senator  Larsen  offered  a  floor  amendment. 

Sen.  Larsen,  Dist.  15 
Sen.  Cohen,  Dist.  24 
Sen.  Below,  Dist.  5 
Sen.  D'Allesandro,  Dist.  21 
Sen.  Estabrook,  Dist.  21 
Sen.  Foster,  Dist.  13 

March  10,  2004 

2007-0787S 

01/09 

Floor  Amendment  to  SB  371 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  certain  technical  changes  in  the  insurance  laws  and 
relative  to  small  group  health  insurance  coverage. 

Amend  the  bill  by  replacing  all  after  section  13  with  the  following: 

14  Definition;  "Community  Rating."  RSA  420-G:2,  I  is  repealed  and 
reenacted  to  read  as  follows: 

I.  "Community  rating"  means  a  rating  methodology  which  produces 
the  same  premium  for  every  person  covered  under  the  same  health  cov- 
erage. 

15  Definition  of  Large  Employer.  RSA420-G:2,  Xll(a)  is  repealed  and 
reenacted  to  read  as  follows: 

XII. (a)  "Large  employer"  means  an  employer  that  employed  on  av- 
erage at  least  101  persons,  on  business  days,  during  the  previous  cal- 
endar year. 

16  Definition  of  a  Small  Employer.  RSA420-G:2,  XVI(a)  is  repealed  and 
reenacted  to  read  as  follows: 

XVI. (a)  "Small  employer"  means  a  business  or  organization  which 
employed  on  average,  one  and  up  to  100  employees,  including  owners 
and  self-employed  persons,  on  business  days  during  the  previous  calen- 
dar year.  A  small  employer  is  subject  to  this  chapter  whether  or  not  it 
becomes  part  of  an  association,  multi-employer  plan,  trust  or  any  other 
entity  cited  in  RSA  420-G:3  provided  it  meets  this  definition. 

17  Premium  Rates  for  Small  Employers.  RSA  420-G:4,  I  is  repealed 
and  reenacted  to  read  as  follows: 

I.  Health  carriers  providing  health  coverage  to  individuals  and  small 
employers  under  this  chapter  shall  be  subject  to  the  following: 


402  SENATE  JOURNAL  11  MARCH  2004 

(a)  All  premiums  charged  to  small  employers  shall  be  solely  based 
on  a  community  rating  basis  and  shall  be  guaranteed  for  at  least  6 
months.  All  premiums  charged  to  individuals  shall  be  solely  based  on 
a  modified  experience  rating  basis,  as  detailed  in  subparagraph  1(a)(2) 
and  shall  be  guaranteed  for  at  least  6  months. 

(1)  Community  rating  shall  be  set  by  each  health  carrier  as  the 
single  average  premium  computed  for  each  month  or  quarter  for  each 
membership  type  (including  single,  2  person,  and  family)  with  no  modi- 
fication for  gender,  geographical  location,  occupation,  health  status,  in- 
dividual and/or  group  claims  experience  or  duration  of  health  coverage, 
except  as  provided  in  subparagraph  1(a)(2)  for  individual  coverage. 

(2)  Health  carriers  providing  coverage  to  individuals  may  modify 
such  average  premium  as  established  pursuant  to  subparagraph  1(a)(1) 
for  age,  health  status,  and  tobacco  use  only  in  accordance  with  the  fol- 
lowing limitations: 

(A)  The  maximum  premium  differential  for  age  as  determined 
by  ratio  shall  be  4  to  1.  The  limitation  shall  not  apply  for  determining 
rates  for  an  attained  age  of  less  than  19. 

(B)  The  maximum  differential  due  to  health  status  shall  be  1.5 
to  1  and  the  maximum  differential  rate  due  to  tobacco  use  shall  be  1.5 
to  1.  Rate  limitations  based  on  health  status  do  not  apply  to  rate  varia- 
tions based  on  an  insured's  status  as  a  tobacco  user. 

(C)  Permissible  rating  characteristics  shall  not  include  changes 
in  health  status  after  issue. 

(3)  Health  carriers  providing  coverage  to  small  employers  under 
this  chapter  may  modify  such  average  premium  as  established  pursu- 
ant to  subparagraph  1(a)(1)  only  in  accordance  with  the  following  limi- 
tations: 

(A)  The  maximum  premium  differential  for  age  as  determined 
by  ratio  shall  be  3  to  1  beginning  with  age  19. 

(B)  Health  carriers  modifying  such  average  premium  for  age 
may  do  so  only  by  using  the  following  age  brackets: 

0-  18 

19-24 

25-29 

30-34 

35-39 

40-44 

45  -49 

50-54 

55  -59 

60-64 

65 -h 

(C)  Carriers  may  use  group  size  as  a  rating  factor;  however,  the 
highest  factor  based  on  group  size  shall  not  exceed  the  lowest  factor  based 
on  group  size  by  more  than  20  percent. 

(b)  Upon  the  renewal  of  an  individual  or  small  employer  policy  a 
health  carrier  is  prohibited  from  increasing  the  premium  rate  by  more 
than  25  percent  of  the  rate  which  applied  in  the  preceding  year.  Such 
rate  increase  limitation  shall  not  include  any  premium  rate  increase 
which  is  based  on  a  health  carrier's  annual  cost  and  utilization  trends; 
changes  in  the  number  of  covered  members  in  the  group;  or  changes  in 
group  composition  due  to  members  moving  to  a  different  age  bracket. 
This  subparagraph  shall  expire  on  January  1,  2000. 

(c)  The  same  rating  methodology  shall  apply  to  newly  covered  in- 
dividuals and  to  individuals  renewing  at  each  annual  renewal  date,  or 
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to  new  small  employers  and  small  employers  renewing  at  each  annual 
renewal  date  or  anniversary  date.  There  shall  be  no  adjustments  in  the 
form  of  new  group  discounts,  rebates,  experience,  or  tier  or  durational 
factors  or  any  other  factor  which  affects  a  small  employer's  rate,  nor 
shall  there  be  such  adjustments  to  an  individual's  rates,  with  the  excep- 
tion of  the  consideration  of  health  status  as  permitted  under  modified 
experience  rating.  Rating  methodology  shall  not  be  construed  to  include 
health  carrier  incentives  to  individual  subscribers  or  members  to  par- 
ticipate in  wellness  and  fitness  programs  provided  such  incentives  are 
approved  by  the  insurance  department. 

(d)  The  commissioner  shall  not  approve  any  filing  if  such  filing  is 
excessive,  inadequate  or  contrary  to  the  intent  of  this  chapter. 

18  Medical  Underwriting.  RSA  420-G:5  is  repealed  and  reenacted  to 
read  as  follows: 

420-G:5  Medical  Underwriting. 

I.  Health  carriers  providing  health  coverage  for  small  employer  groups 
shall  not: 

(a)  Perform  medical  underwriting,  including  the  use  of  group  health 
statements  or  screenings  or  the  use  of  prior  individual  or  group  claims 
history  to  establish  or  modify  premium  rates. 

(b)  Make  any  adjustments  to  the  community  rate  due  to  any  past, 
current,  or  anticipated  medical  condition. 

(c)  Make  any  inquiry  about  applicant's  avocations,  hobbies,  or  other 
activities. 

(d)  Require  attending  physician  statements,  questionnaires  or  any 
investigations  or  reviews  regarding  health  status,  health  history  or  fam- 
ily health  status. 

(e)  Knowingly  provide  health  coverage  to  groups  where  medical 
underwriting  has  been  performed  by  the  employer  or  anyone  acting  on 
the  group's  behalf. 

II.  Health  carriers  providing  health  coverage  for  individuals  may 
perform  medical  underwriting,  including  the  use  of  individual  health 
statements  or  screenings  or  the  use  of  prior  individual  claims  history,  to 
the  extent  necessary  to  establish  or  modify  premium  rates,  only  as  pro- 
vided in  RSA  420-G:4.  Such  underwriting  may  be  limited  to  the  use  of  a 
standardized  health  statement  for  use  in  adjustments  to  rating  pursuant 
to  RSA  420-G:4.  The  commissioner  may,  by  rule,  require  carriers  to  use  a 
standardized  health  statement. 

III.  Health  carriers  shall  not: 

(a)  Offer  riders  or  endorsements  which  provide  for  medical  under- 
writing or  offer  incentives  to  individuals  or  small  employers  to  provide 
medical  information. 

(b)  Offer  riders  or  endorsements  to  exclude  certain  illnesses  or 
health  conditions  in  order  to  avoid  the  purpose  of  this  chapter. 

IV.  Individual  health  insurance  carriers  shall  be  responsible  for  as- 
certaining the  eligibility  of  any  individual  applicant  or  insured  for  high 
risk  pool  coverage.  If  a  carrier  determines  that  an  individual  meets  any 
of  the  eligibility  criteria  set  forth  in  RSA  404-G:5-e,  the  carrier  shall  give 
the  individual  written  notice,  with  the  declination  of  coverage,  the  cov- 
erage offering  or  upon  a  rate  increase  at  renewal.  The  notice  shall  in- 
clude information  about  available  benefits  and  exclusions  of  high  risk 
pool  coverage  and  the  name,  address,  and  telephone  number  of  the  pool 
administrator  or  the  administrator's  designee. 

V.  It  shall  constitute  an  unfair  trade  practice  under  RSA  417  for  an 
insurer,  insurance  producer,  or  third  party  administrator  to  refer  an  in- 
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dividual  employee  to  the  pool,  or  arrange  for  an  individual  employee  to 
apply  to  the  pool,  for  the  purpose  of  separating  that  employee  from  group 
health  insurance  coverage  provided  in  connection  with  the  employee's 
employment. 

19  Qualified  Association  Trust.  RSA  420-G:10  is  repealed  and  reen- 
acted  to  read  as  follows: 

420-G:10  Qualified  Association  Trust.  A  qualified  association  trust  or 
other  entity,  as  defined  in  RSA  420-G:2,  XV,  shall: 

I.  Use  the  community  rating  methodology  outlined  in  RSA  420-G:4 
for  all  small  employer  members  with  100  or  fewer  employees  based  upon 
the  associations  group  experience; 

II.  Offer  all  eligible  members,  as  defined  under  the  applicable  trust 
or  other  documents,  coverage  and  rate  on  a  guaranteed  issue  and  renew- 
ability  basis; 

III.  Comply  with  the  prohibitions  concerning  medical  underwriting 
contained  in  RSA  420-G:5;  and 

IV.  Comply  with  the  preexisting  conditions  provision  of  RSA420-G:7. 

20  Commissioner's  Requested  Information.  RSA420-G:14-a  is  repealed 
and  reenacted  to  read  as  follows: 

420-G:14-a  Requested  Information.  As  authorized  in  accordance  with 
RSA  420-G:14,  the  commissioner  may  request  the  submission  of  such 
information  by  carriers  as  is  necessary  to  better  understand  the  cov- 
erage history  and  choices  of  participants  in  the  nongroup  market.  The 
commissioner  shall  make  every  attempt  to  ensure  the  reasonableness 
of  such  request,  both  in  terms  of  scope  and  timeframe,  and  to  limit  this 
request  to  information  the  commissioner  deems  necessary  to  better 
understand  the  dynamics  of  the  nongroup  health  insurance  market  and 
to  assess  the  appropriateness  of  alternative  sources  of  funding  for  the 
nongroup  subsidy. 

21  Preexisting  Condition  Exclusion  Periods.  RSA  420-G:7,  1(a)  is  re- 
pealed and  reenacted  to  read  as  follows: 

(a)  No  preexisting  condition  exclusion  shall  extend  beyond  a  pe- 
riod of  3  consecutive  months  while  the  person's  health  coverage  is  in 
force  and  during  which  the  person  incurred  no  medical  treatment  ex- 
penses in  connection  with  the  preexisting  condition,  or  beyond  6  consecu- 
tive months  while  the  person  has  been  continuously  covered  and  actively 
at  work  full-time,  or  beyond  12  months  after  the  effective  date  of  the 
person's  health  coverage;  and 

22  Preexisting  Condition  Exclusion  Periods.  RSA  420-G:7,  IK  a)  is  re- 
pealed and  reenacted  to  read  as  follows: 

(a)  No  preexisting  condition  exclusion  period  shall  extend  beyond  a 
period  of  3  consecutive  months  ending  while  the  individual's  or  covered 
person's  health  coverage  is  in  force  and  during  which  the  individual  in- 
curred no  medical  care  treatment  expenses  in  connection  with  the  preex- 
isting condition,  or  beyond  9  months  following  the  effective  date  of  the 
person's  health  coverage. 

23  New  Subparagraph;  Medical  underwriting.  Amend  RSA  420-G:8,  I 
by  inserting  after  subparagraph  (c)  the  following  new  subparagraph: 

(d)  A  health  carrier  shall  not  use  medical  underwriting  question- 
naires or  health  statements  for  any  small  employer  employees  or  depen- 
dents eligible  for  enrollment. 

24  Repeal.  The  following  are  repealed: 

I.  RSA  420-G:2,  IX-a,  relative  to  the  definition  of  "health  coverage 
plan  rate." 

II.  RSA  420-G:14-c,  relative  to  the  legislative  oversight  committee. 
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III.  2003,  188:18,  II,  III,  and  IV,  relative  to  certain  prospective  repeals. 
25    Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0787S 

AMENDED  ANALYSIS 
This  bill  makes  certain  technical  changes  in  the  insurance  laws,  in- 
cluding but  not  limited  to: 

I.  Extending  the  denial  of  coverage,  with  certain  minimum  financial 
exceptions,  to  any  insured  motor  vehicle  operator  whose  driver's  license 
has  been  suspended  or  revoked. 

II.  Requiring  that  physicians  conducting  internal  and  external  reviews 
have  credentials  and  licensure  for  the  specific  health  problem  outlined 
in  the  grievance. 

III.  Reducing  the  pre-existing  condition  exemption  from  12  months  to 
9  months  in  accordance  with  federal  law. 

IV.  Changing  the  name  of  the  assistant  commissioner  of  insurance  to 
the  director  of  operations. 

This  bill  also  repeals  the  provisions  of  2003,  188  (Senate  Bill  110), 
which  revised  the  laws  relative  to  small  group  health  insurance.  The 
bill  changes  the  definition  of  small  group  employers  to  employers  with 
1-100  employees. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  As  that  is  being  distributed.  Last  session  we  proposed  to 
have  a  discussion  on  Senate  Bill  110.  Through  parliamentary  procedures 
you  were  able  to  tuck  the  bill  away,  which  probably  should  have  passed, 
that  related  directly  to  Senate  Bill  110.  This  floor  amendment  would 
rescind  our  last  action  relating  to  health  insurance  and  return  us  to  a 
community  rating  system.  We  have  heard  from  employers  throughout 
the  state,  people  who  are  seeking  to  reinstate  their  health  insurance, 
that  this  law  is  causing  dramatic  increases  to  smaller  business  people 
around  the  state.  We  get  more  complaints  about  this  measure  than  any 
other  bill  that  we  have  passed  in  recent  memory.  When  we  moved  from 
community  rating  to  demographic  rating,  we  allowed  health  insurance 
to  add  in  age,  health  status,  geographic  location  and  group  size.  Employ- 
ers in  the  North  country,  employers  on  the  seacoast,  employers  have 
called  me  from  Keene,  employers  throughout  the  state  have  seen  in- 
creases in  their  premiums  as  high  as  100  percent,  making  their  insur- 
ance prohibitive.  What  this  floor  amendment  does  is  it  returns  us  to  what 
we  knew  was  a  reasonable  way  to  identify  insurance  risks,  and  that  is 
to  spread  the  risk  across  the  community  in  such  a  way  that  health  in- 
surance again  becomes  affordable  because  it  has  risks  spread  through- 
out the  community.  We  are  seeing  cherry  picking  in  this  state.  We  are 
seeing  older  people  who  are  being  laid  off  because  the  health  insurance 
costs  are  too  high  and  the  employers  cannot  continue  to  keep  them  on 
board.  We  are  seeing  employers  dropping  health  insurance  offering  for 
their  employees.  It  is  time  that  we  address  this  head  on.  Senate  Bill  110 
should  be  rescinded  before  it  goes  any  further.  It  has  not  attracted  vast 
new  numbers  of  health  insurers.  In  fact,  the  evidence  is  that  it  hasn't 
attracted,  in  essence,  one  new  health  insurer.  I  urge  you  to  join  with  me 
today  in  returning  us  to  a  responsible  way  to  provide  affordable  health 
care  in  this  state.  Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  thought  that  I 
would  share  some  quotes  from  constituent  letters  that  pretty  much  sum 
up  why  Senate  Bill  110  was  a  bad  idea  at  the  time  of  its  passage  and  is 
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now  even  more  of  a  bad  idea.  "Premiums  for  2004  have  gone  up  on  av- 
erage for  all  employees  in  our  company  over  55  percent.  One  employee 
will  see  an  increase  of  over  85  percent  for  his  premium.  As  a  small  busi- 
ness owner,  these  rates  are  unbearable  for  both  the  business  and  the 
employee."  From  another  constituent,  "If  the  original  intent  of  passing 
this  legislation  was  to  encourage  competition,  it  certainly  didn't  do  that. 
My  suspicion  is  that  it  allowed  the  insurance  companies  to  cherry  pick 
low  cost  groups  and  bid  prohibitively  high  rates  for  groups  that  it  did 
not  want.  We  decided  to  explore  coverage  from  other  providers  and  one 
was  even  higher  and  another  declined  to  offer  a  quote  because  they  felt 
that  they  would  be  even  higher."  At  the  same  time,  we  have  information 
from  insurers  that  without  Senate  Bill  110,  rates  would  have  risen  in 
the  small  group  market  from  8-10  percent  on  average.  Not  good,  but 
more  manageable.  New  Hampshire  has  an  unusually  high  reliance  on 
employer  supported  health  care  than  the  nation  does  as  a  whole.  Here 
we  are  only  adding  to  the  problem  by  making  such  coverage  unaffordable 
for  greater  number  of  employers  and  employees.  Those  uninsured  costs 
clearly  translate  into  higher  premiums  for  the  insured.  It  is  time  to  re- 
peal Senate  Bill  110.  Thank  you,  Mr.  President. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  rise  against  this 
amendment.  It  is  silly  to  think  that  ten-weeks  into  a  new  bill  that  we  stop 
the  good  intention  and  the  good  that  is  happening  in  New  Hampshire  due 
to  Senate  Bill  110.  Are  we  here  changing  our  tune  after  ten  weeks  know- 
ing that  60-70  percent  of  the  people  in  New  Hampshire  that  buy  small 
group  health  insurance  are  better  off  because  of  Senate  Bill  110?  It  is  not 
the  right  thing  to  do.  I  was  this  morning,  at  a  NFIB  breakfast.  All  of  those 
were  in  favor  of  this  bill.  They  are  the  people  who  pay  the  bills  for  health 
insurance  costs.  They  were  all  in  favor.  I  believe  that  Cigna  will  be  low- 
ering their  rates  very,  very  shortly.  It  is  their  intention  to  be  strong  in  this 
small  group  health  insurance  market,  and  we  have  companies,  for  the  first 
time,  upon  renewal,  have  their  rates  less  expensive  than  last  year,  and 
the  years  before.  Without  Senate  Bill  110,  everybody's  rates  goes  up  double 
digits  or  more.  That  is  what  you  want  to  return  to.  The  failed  experiment 
of  community  rating.  Forty  other  states  in  this  nation  use  what  we  use 
for  Senate  Bill  110,  and  their  market  for  insurance  is  more  vibrant,  more 
choices  and  less  expensive.  It  is  better  quality  legislation.  Senate  Bill  110. 
And  we  have  a  bill  before  us,  after  ten  weeks,  and  say  that  this  is  the 
wrong  thing  for  New  Hampshire.  It  is  not  right.  We  have  already  made 
this  decision.  We  should  stay  the  course  and,  believe  it  or  not,  last  fall  a 
small  employer  called  me  and  said,  "my  rates  just  went  up  39  percent."  I 
said,  that  is  outrageous.  Thirty-nine  percent!  Come  to  find  out,  it  was 
under  community  rating.  When  he  was  renewed  in  November,  last  year, 
his  community  rating  bill,  which  you  want  to  return  to  if  you  vote  for  this 
amendment,  his  insurance  costs  went  up  39  percent.  He  was  so  thankful 
that  Senate  Bill  110  came  through.  I  think  that  we  should  stick  with 
Senate  Bill  110.  Thank  you  very  much,  Mr.  President.  We  have  been 
through  this  debate  before.  I  believe  this  is  the  wrong  thing  to  do.  I  will 
take  no  questions.  We  have  been  through  this  debate  before. 

SENATOR  COHEN:  Thank  you  very  much,  Mr.  President.  As  a  member 
of  the  Insurance  Committee  that  heard  this  bill  last  year,  I  went  in  with 
a  very  open  mind.  We  are  all  concerned  about  insurance  premiums  that 
are  being  foisted  on  the  citizens  of  the  state  of  New  Hampshire.  Part  way 
through  the  hearing  it  became  absolutely  clear  to  me,  remarkable  clar- 
ity, that  this  is  absolutely  cherry  picking.  It  became  clear  to  me  that  of 
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all  the  legislation  that  came  through  in  2003,  without  question,  this. 
Senate  Bill  110,  does  the  most  damage,  inflicts  the  most  damage  on  the 
people  of  New  Hampshire.  I  can't  speak  to  the  good  intentions  that  Sena- 
tor Prescott  may  have  had,  but  I  can  sure  speak  to  the  "good  that  is 
happening."  There  is  major  damage.  We  had  warned  last  year  that  this 
might  increase  rates  as  much  as  15  percent.  Well  I,  representing  the 
Seacoast  area,  which  has  already  been  hit  hard  by  the  statewide  prop- 
erty tax,  the  seacoast  area  is  an  area  which  is  discriminated  against  by 
this  bill.  The  North  country  is  an  area  that  is  discriminated  against  by 
this  bill.  What  we  need  is  lower  rates  for  everybody,  not  for  the  few  at 
the  expense  of  the  many.  People  are  paying  very,  very  increased  rates. 
Small  employers  have  come  up  to  me  saying  that  they  are  forced  now 
to  ask  very  personal  and  invasive  questions  of  their  employees,  about 
their  families  medical  history,  that  they  have  never  had  to  ask  before. 
My  friends,  a  mistake  was  made.  A  serious  mistake  was  made.  Real  harm 
was  done  to  the  people  of  New  Hampshire  with  the  passage  of  this  bill. 
I  am  proud  to  have  voted  against  it  last  time.  This  body  has  an  oppor- 
tunity now,  before  it  gets  even  worse,  to  correct  the  mistake  that  was 
made  and  rescind  Senate  Bill  110.  Thank  you,  Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Just  very  briefly  We 
have  all  received  all  the  same  calls.  Nobody  is  exempt  from  that.  If  I  may 
just  take  a  minute  to  bring  you  up  to  date.  I  speak  to  the  Insurance  Com- 
missioner quite  often  on  this.  First  of  all,  the  commissioner  met  at  a 
conference  last  week  and  the  insurance  brokers  and  agents  who  were 
there  reported  to  the  commissioner  that  70  percent  of  their  renewals  are 
going  down.  I  also  want  to  report  to  you  from  talking  to  other  people  that 
by  the  end  of  this  month  and  the  beginning  of  next  month,  there  will  be 
three  new  companies.  They  will  be  the  first  three  new  companies  writ- 
ing in  New  Hampshire.  The  prediction  is  by  September  there  will  be  nine 
or  ten  companies  writing  in  New  Hampshire.  This  is  what  110  was  sup- 
posed to  do  and  it  is  happening.  The  Insurance  Commissioner  is  getting 
good  returns  back.  We  met  with  them  one  day  this  week.  Also,  we  are 
told  that  these  companies  are  coming  in,  so  110  is  working.  It  is  going 
to  take  a  while  and  we  have  to  let  it  work.  There  are  some  things  that 
we  may  be  able  to  do  but  the  repeal  of  it  is  not  the  answer.  Thank  you, 
Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  First  I  would  like  to  clarify 
that  many  of  us  voted  to  table  Senate  Bill  419  because  there  was  a  Sena- 
tor who  had  a  problem  in  his  local  community  where  the  medical  his- 
tory, that  everyone  is  so  concerned  about,  happened  to  be  seen  by  other 
employees  and  it  caused  some  embarrassment.  That  Senator  wanted  the 
opportunity  to  put  an  amendment  on  the  bill  to  guarantee  privacy  when 
you  filled  out  that  form.  Now  if  that  is  a  bad  parliamentary  maneuver, 
gee,  I  am  sorry,  I  thought  that  was  what  we  were  supposed  to  do  in 
emergency's.  Using  parliamentary  maneuvers  the  wrong  way?  How  about 
this  amendment?  We  bring  it  out  on  the  floor,  so  no  one  can  come  to  a 
public  hearing  and  say  anything.  We  don't  get  the  insurance  companies 
to  come  in  and  say... I  was  told  yesterday  that  Cigna  has  approached  the 
Department  of  Insurance  to  lower  its  rates.  Are  we  afraid  to  have  that 
information  come  out  in  public?  I  am  not.  As  someone  said  previously, 
we  have  only  been  into  this  for  ten  weeks.  It  takes  time  for  insurance 
companies  to  get  approved  by  the  state  of  New  Hampshire's  Department 
of  Insurance  and  to  get  out  there  and  sell  a  product.  We  knew  that  was 
going  to  happen.  If  you  look  back,  why  did  we  even  start  with  Senate 
Bill  110?  It  is  because  many  of  us  were  lucky  enough  to  only  get  33  per- 
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cent  increases  in  our  premiums.  As  an  employer,  my  premiums  were 
going  up  even  more  than  that  at  times.  Now  someone  has  come  before 
us  and  said,  "Let's  go  back  to  the  old  way."  Only  two  companies,  no  com- 
petition, take  it  or  leave  it.  Senate  Bill  110  gives  us  the  opportunity  in 
this  state  to  bring  back  more  companies,  give  us  more  choices,  and  al- 
low us  to  save  some  money.  Instead  of  an  automatic,  guaranteed,  pre- 
mium increase  every  single  year,  we  now  have  the  ability  to  bring  in 
more  companies.  I  would  say  again,  if  this  is  so  important,  put  it  on  some- 
thing and  have  a  public  hearing.  Don't  do  it  on  the  Senate  floor  where 
people  can't  defend  themselves.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

SENATOR  BELOW:  Some  of  us  wanted  to  speak  briefly,  have  we  lost 
that  opportunity?  There  was  a  recess  called  in  the  middle  of  debate. 

SENATOR  EATON  (In  the  Chair):  Yes.  You  had  called  for  a  roll  call  be- 
fore we  took  our  recess.  Oh  you  just  did,  okay.  Briefly. 

SENATOR  BELOW:  May  I  speak  to  the  question? 

SENATOR  EATON  (In  the  Chair):  Briefly.  We  are  going  to  be  in  the  vot- 
ing mode  here. 

SENATOR  BELOW:  I  don't  understand  here.  We  just  came  out  of  recess 
and  we  had  been  in  a  debate  mode. 

SENATOR  EATON  (In  the  Chair):  Ask  your  question. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  just  rise  in  support 
of  the  amendment.  I  think  a  lot  of  us  spoke  about  concerns  with  Sen- 
ate Bill  101  a  year  ago  when  it  was  passed.  Some  of  those  concerns  are 
playing  out  and  coming  true.  Which  is  the  fact  that  what  we  have  is 
competition  in  the  realm  of  underwriting,  competition  in  the  realm  of 
bean  counting,  but  nothing  really  to  lower  health  care  costs.  What  we 
are  going  to  see  is  some  people  see  reductions  and  some  people  see  in- 
creases. The  increases  are  based  on  higher  risk,  bad  medical  histories, 
which  could  be  things  completely  outside  of  people's  control.  Cancer 
amongst  employees.  It  is  going  to  give  employers  the  incentive  to  not 
want  to  hire  people  of  older  age,  people  who  have  bad  medical  histo- 
ries, and  that  is  bad  public  policy.  Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  rise  to  voice  my  sup- 
port for  the  amendment  as  well.  I  heard  Senator  Prescott's  comments 
and  I  bet  he  right.  I  suspect  that  there  are  some  businesses  that  are 
having  decreases  and  I  think  he  used  the  number  "70  percent"  if  I  am 
wrong,  I  know  it  was  about,  it  was  a  large  percentage.  Of  course  that 
suggested  that  30  percent  are  having  increases.  Those  70  percent  that 
are  enjoying  the  decreases,  will  probably  only  enjoy  them  as  long  as  their 
group  remains  healthy.  The  problem  with  Senate  Bill  110  as  it  is  passed, 
to  me,  is  it  takes  the  insurance  out  of  insurance.  Insurance  is  spread- 
ing risk.  The  way  the  bill  works,  you  benefit  as  long  as  you  are  healthy. 
Once  you  are  not  healthy  anymore,  the  benefit  is  lost.  For  that  reason, 
I  am  supporting  the  amendment.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  was  just  informed  that 
Senator  D'Allesandro  is  on  his  way  up  the  stairs. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Larsen. 
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Seconded  by  Senator  Estabrook. 

The  following  Senators  voted  Yes:  Gallus,  Below,  Foster,  Larsen, 
Sapareto,  D'Allesandro,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Johnson,  Kenney,  Boyce,  Green, 
Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Clegg,  Gatsas, 
Barnes,  Martel,  Morse,  Prescott. 

Yeas:  8  -  Nays:  15 

Floor  amendment  failed. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

MOTION  TO  TAKE  FROM  THE  TABLE 

Senator  Gatsas  moved  to  have  SB  419  taken  of  the  table. 

Adopted. 

SB  419,  relative  to  the  use  of  standardized  health  statements. 

Question  is  on  the  motion  of  ought  to  pass. 

Senator  Gatsas  offered  a  floor  amendment. 

Sen.  Gallus,  Dist.  1 
Sen.  Johnson,  Dist.  2 
Sen.  Kenney,  Dist.  3 
Sen.  Green,  Dist  6 
Sen.  Flanders,  Dist.  7 
Sen.  Odell,  Dist  8 
Sen.  Roberge,  Dist.  9 
Sen.  Eaton,  Dist.  10 
Sen.  Peterson,  Dist.  11 
Sen.  O'Hearn,  Dist.  12 
Sen.  Clegg,  Dist.  14 
Sen.  Gatsas,  Dist.  16 
Sen.  Barnes,  Dist.  17 
Sen.  Martel,  Dist.  18 
Sen.  Sapareto,  Dist.  19 
Sen.  Morse,  Dist.  22 
Sen.  Prescott,  Dist.  23 

March  11,  2004 

2004-0818S 

09/10 

Floor  Amendment  to  SB  419 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  use  of  standardized  health  statements  and  rela- 
tive to  renewals  of  certain  policies. 

Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  New  Paragraph;  Medical  Underwriting;  Standardized  Health  State- 
ments. Amend  RSA  420-G:5  by  inserting  after  paragraph  VI  the  follow- 
ing new  paragraph: 

Vn.  Health  carriers  and  health  insurance  producers  shall  ensure 
that  persons  seeking  coverage  through  a  small  employer  group  who  are 
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required  to  complete  a  health  statement  have  an  option  to  convey  the 
required  information  directly  to  the  carrier  or  the  producer  through  a 
secure  means  and  bypassing  the  employer. 

3  Maximum  Small  Group  Renewal  Increases.  Amend  RSA  420-G:4, 
1(e)(7)  to  read  as  follows: 

(7)  Upon  the  renewal  of  a  small  employer  policy,  a  carrier  is  pro- 
hibited from  increasing  the  total  premium  rate  by  more  than  25  percent 
of  the  rate  that  was  charged  in  the  preceding  year  including  trend  or, 
if  the  policy  has  been  in  force  for  longer  than  one  year,  by  more 
than  50  percent  of  the  rate  including  trend  that  was  charged  by 
that  carrier  in  the  year  prior  to  the  year  immediately  preceding 
renewal.  [Such  rate  increase  limitation  shall  not  include  any  premium 
rate  increase  that  is  based  on  a  carrier's  annual  cost  and  utilization  trends 
or  changes  in  the  rating  factor  for  attained  age  of  covered  persons. 1 

4  Repeal.  RSA  420-G:4,  1(e)(7),  relative  to  premium  rate,  is  repealed. 

5  Effective  Date. 

I.  Section  4  of  this  act  shall  take  effect  January  1,  2006. 

II.  The  remainder  of  this  act  shall  take  effect  upon  its  passage. 

AMENDED  ANALYSIS 

This  bill  clarifies  when  standardized  health  statements  are  to  be  used 
for  medical  underwriting. 

This  bill  also  clarifies  premium  rates  for  renewals  of  small  employer 
policies. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  I  don't  want  anybody  to  misunderstand  but  I  think  that 
both  sides  of  the  aisles  have  been  getting  calls  from  constituents  about 
health  insurance  rates,  so  it  is  not  a  one  sided  issue.  I  can  tell  you  that 
the  first  part  of  the  amendment  talks  about  the  privacy  of  the  medical 
forms.  I  think  that  is  important  because  I  don't  think  that  anybody 
should  have  to  worry  about  a  medical  condition  not  being  reviewed  by 
anybody  else  other  than  the  insurance  company.  The  second  part,  in- 
stead of  taking  a  draconian  position  of  eliminating  110,  certainly  I  have 
been  talking  to  my  colleagues  for  the  last  four  to  six  weeks  about  put- 
ting something  in  that  caps  the  amount  a  company  can  charge.  I  think 
that  every  one  of  us  that  voted  for  110  last  year,  believed  that  the  big- 
gest increase  a  client  would  see,  or  a  company  would  see,  was  25  per- 
cent. I  think  that  was  the  understanding  that  we  had  and  that  was  the 
vote  we  took.  So  this  amendment  is  very  clear.  And  for  those  companies 
that  got  increases  greater  than  25  percent,  this  amendment  also  takes 
care  of  them.  It  says  that  in  the  first  two  years,  the  increase  can  be  no 
greater  than  50  percent.  So  if  that  company  went  up  60  percent,  they 
would  be  entitled  to  see  a  10  percent  decrease  in  the  second  year  of  their 
policy.  I  think  that  it  is  important  that  we  invite  competition  to  the  state. 
But  certainly  we  shouldn't  allow  companies,  because  there  is  none,  to 
go  out  and  take  a  company  of  five  or  six  employees  that  may  have  a  medi- 
cal history  to  it,  and  increase  it  by  50  or  60  percent.  I  don't  think  that 
was  the  intent  of  this  body  when  we  voted  110  in.  So  with  that,  with  the 
rest  of  my  colleagues  that  I  have  been  talking  to  about  this  for  the  bet- 
ter part  of  five  or  six  weeks,  there  is  an  amendment  before  you.  I  urge 
you  to  support  the  amendment.  One,  for  the  privacy  situation  and  two, 
to  allow  competition  to  come  to  the  state  of  New  Hampshire  and  cap 
rates  at  25  percent  like  the  intent  was.  Thank  you,  Mr.  President. 

Recess. 
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Out  of  recess. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Senator  Flanders, 
as  I  look  at  Senate  Bill  419,  one  of  the  things  that  we  discussed  was  the 
inconsistency  in  the  statements  that  some  statements  were  elongated, 
other  statements  were  different  in  that  we  were  looking  for  some  stan- 
dardization in  terms  of  the  statement  that  the  individual  had  to  make. 
But  if  I  look  at  this  bill,  419,  it  says  that  they  "may"  allow  the  group  car- 
riers to  use  standardized  health  statements.  Does  that  mean  that  the 
loophole  is  open  where  they  can  use  any  statement  that  they  like? 

SENATOR  FLANDERS:  We  cannot  mandate  what  the  insurance  com- 
pany uses  for  underwriting.  But  110  did,  it  said  that  they  had  to  use  the 
long  form.  This  bill  says  that  they  don't  have  to,  but  they  can  use  any 
form  that  their  company...!  had  the... one  company  had  got... one  company 
that  is  coming  in  has  six  questions.  I  think  the  one  that  the  New  Hamp- 
shire Insurance  Department  came  out  with  had  something  like  eight 
pages.  They  also  withdrew  it.  But  this  does  not  say  a  standard  form. 
They  may  use  any  form  that  they  wish  or  no  form  at  all,  where  in  110 
said  that  they  had  to  use  the  other  form. 

SENATOR  D'ALLESANDRO:  Right.  Okay.  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Flanders,  you 
said  that  originally  Senate  Bill  110  required  the  use  of  the  long  form,  that 
this  would  mean  that  the  insurance  agents  could  opt  to  either  to  use  a 
standardized  form  or  a  long  form  so  that  by  passing  Senate  Bill  419  we 
are  not  going  to  necessarily  eliminate  the  problem  that  people  are  hav- 
ing of  these  incredibly  invasive  long  forms  that  ask  people  whether  their 
family  members  have  AIDS.  Some  of  the  questions  have  been  so  inva- 
sive and  intrusive  of  peoples  lives.  You  are  saying  that  we  cannot  close 
that  door? 

SENATOR  FLANDERS:  This  is  the  New  Hampshire  form  which  has  52 
questions.  Commissioner  Sevigny  is  changing  that.  The  new  state  form 
family  health  statement  has  nine  questions  from  the  Department  of  In- 
surance. 

SENATOR  LARSEN:  Could  we  not  say  that  they  "shall"  use  a  standard- 
ized form  so  that  we,  in  fact,  prohibit  the  intrusive  questions  of  peoples 
health  privacy? 

SENATOR  FLANDERS:  My  personal  opinion.  Senator,  is  that  we  can't  tell 
an  insurance  company  how  to  underwrite.  They  use  the  form... certain 
insurance  companies  have  certain  criteria  for  underwriting,  and  we  can- 
not legislate  how  they  underwrite.  We  are  talking  about  health  insurance 
now,  but  we  can't  go  out  and  tell  somebody  how  they're  going  to  under- 
write property  and  casualty  and  we  can't  tell  them  how  they're  going  to 
underwrite  auto  insurance  or  life  insurance,  they  have  their  own  criteria. 
The  last  form  that  I  was  going  to  show  you  is  the  company  who  is  com- 
ing in,  is  not  here  yet,  but  are  coming  in,  it  has  six  question.  TAPE  IN- 
AUDIBLE. Obviously  that  is  what  they  are  going  to  use  because  that  is 
their  form.  Most  companies  will  use  their  own  forms,  whereas  we  said 
before  that  they  had  to  use  the  52  questions.  That  is  the  one  that  is  very 
invasive. 

SENATOR  LARSEN:  Because  this  is  a  floor  amendment,  could  you  ex- 
plain the  language  of  the  floor  amendment  that  talks  about  no  more  than 
a  25  percent  increase  in  rates  charged  in  the  preceding  year  and  the 
words  "including  trend"? 
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SENATOR  FLANDERS:  I  am  going  to  refer  to  Senator  Gatsas  who  helped 
to  write  this  amendment  and  I  think  that  he  understands  it  as  well  if 
not  better  than  L 

SENATOR  GATSAS:  The  word  before  that,  including... after  "including", 
should  say,  "utilization  trends."  "Including  utilization  trends."  That  is 
what  should  be  in  there  and  if  the  Senator  is  asking  for  a  redraft,  I  don't 
have  a  problem  looking  for  a  redraft  so  that  "utilization"  is  in  there. 

SENATOR  LARSEN:  If  I  could.. .thank  you.  I  have  further  questions  on 
this  if  I  could  Senator  Gatsas,  since  you  seem  to  have  been  the  one  to 
get  the  questions  now.  There  is  a  question  on  what  happens  if  someone 
has  seen,  under  this  amendment,  you  would... say,  25  percent  appears  in 
the  first  year  and  no  more  than  50  percent  by  the  end  of  the  second  year. 
If,  say,  someone  has  seen  their  rates  go  up  60  percent  within  two  years, 
is  it  a  rebate?  Is  it  a  reduction  in  the  subsequent  year?  What  is  this  floor 
amendment  requiring  of  insurers  to  people  who  have  seen  dramatic  in- 
creases, some  of  whom. ..I  saw  one  where  it  was  158  percent  increase, 
now  would  they  get  all  but  50  percent  back  at  the  end  of  two  years? 

SENATOR  GATSAS:  Senator,  the  intent  of  this  is  so  that  a  company  that 
renewed  this  past  January,  because  obviously  we  are  talking  about  a  25 
percent  going  forward,  and  we  certainly  want  to  protect  the  companies 
that  might  have  gotten  a  renewal  in  January.  If  that  renewal  was  70 
percent,  chances  are  they  are  going  to  stay  with  the  same  company  be- 
cause what  this  amendment  does,  is  say  that  the  most  they  can  see  in  a 
two-year  period  is  50  percent.  So  they  would  have  to  see  a  20  percent 
reduction  in  the  current  plan  that  they  have  to  get  them  within  that  50 
percent.  Now  I  think  that  the  question  that  you  posed,  if  someone  has 
158  percent  increase,  that  is  a  great  question.  I  am  sure  that  we  can  sit 
here  and  find  those  questions  that  pertain  to  that  one  client.  I  can't  tell 
you  what  they  really... how  we  could  affect  that. 

SENATOR  LARSEN:  But  if  it  is  in  law,  that  it  is  no  more  than  50  per- 
cent within  two-years,  how  does  the  insurer  either  pay  back  or  credit 
somehow,  to  the  insurance  holder? 

SENATOR  GATSAS:  Well  I  think  that  they  can... obviously  I  believe  that 
we  are  talking  about  a  50  percent  over  two-years.  The  company  would 
be  looking  at  bringing  them  back  to  where  the  original  premium  was 
when  this  all  started  before  the  150  percent  increase.  That  is  my  belief. 

SENATOR  LARSEN:  Thanks. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Gatsas,  I  just 
want  to  follow  up  to  make  sure  that  I  understand.  I  will  do  this,  if  I  may, 
simple.  If  the  increase  was  100  percent  in  year  two,  they  would  have  to 
reduce  it  to  50  percent  or  to  zero  so  that  you  would  average  50  percent 
over  the  two-years? 

SENATOR  FOSTER:  Senator,  my  behef  is  that  what  this  does  is  take  it 
back  to  zero  so  it  is  an  average  of  50  percent  over  two-years. 

SENATOR  FOSTER:  Would  you  believe  that  I  don't  think  it  says  that, 
and  I  think  that  it  says  that  you  only  reduce  it  to  50  percent,  and  per- 
haps we  ought  to  talk  about  averages  over  two-years  if  that  is  your  in- 
tention? 

SENATOR  GATSAS:  Certainly  I  accept  that,  but  that  is  the  way  that  it 
was  understood.  I  guess  I  would  look  at... 

SENATOR  FOSTER:  Perhaps  we  could  talk.  Thank  you. 
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SENATOR  GATSAS:  You're  welcome. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  rise  as  the  cospon- 
sor  of  this  amendment  and  really  for  the  purpose  of  complimenting  Sena- 
tor Gatsas  for  his  good  work  on  this.  He  was  a  leader  in  the  trenches 
when  we  were  working  on  Senate  Bill  110  and  applying  some  caps  in 
terms  of  increases,  future  increases,  to  the  legislation.  That  affected  my 
feelings  in  order  to  support  the  legislation  and  to  move  forward.  I  think 
that  this  amendment  here  refines  what  we  did  last  year  and  underlies 
the  fact  that  we  would  like  to  see  the  increases  be  limited  for  all  to  an 
absolute  ceiling  of  25  percent  a  year.  I  think  that  is  the  right  approach 
that  will  allow  companies  to  come  in  and  allow  the  benefits  of  competi- 
tion to  begin  to  play  in  our  marketplace  in  the  granite  state  while  pro- 
tecting citizens  from  undue  increases  in  any  given  year,  irrespective  of 
prior  medical  condition  or  their  location  within  the  state.  So  I  would  like 
to  thank  Senator  Gatsas  again  for  leading  on  this  issue  and  offer  him 
my  congratulations  and  support.  Thank  you,  Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Very  briefly.  Those 
of  you  who  got  the  calls  with  the  150  and  200  percent.  What  I  have  done, 
I  have  tried  to  do  it,  I  send  "send  me  copies  of  that."  I  have  not  received 
any  copies.  But  I  want  to  offer  this:  If  you  can  get  copies  of  those,  please 
get  them  to  me  or  call  Roger  Sevigny  directly  because  they  want  to  know 
about  that  because  they  don't  think  that  it  should  be  happening.  I  think 
that  it  is  very  amazing  that  I  say,  "Here  is  my  fax  number,  here's  my... send 
me  copies  of  your  increase"  and  I  don't  get  them.  So  I  don't  know  what 
is  happening  out  there,  but  I  have  told  people  that  I  will  take  it  to  the 
Insurance  Commissioner.  If  you  can  paperwork  showing  it,  bring  it  in, 
please.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Senator  Gatsas. 

SENATOR  GATSAS:  Certainly  Senator. 

SENATOR  BELOW:  Thank  you.  Just  to  be  clear  though.  These  caps,  the 
25  percent  and  50  percent  go  away  in  less  than  two  years  on  January 
1,  2006.  Is  that  correct? 

SENATOR  GATSAS:  That  is  correct.  I  believe  that  certainly  will  give  all 
the  time  in  the  world  for  all  of  the  competition  that  we  need  to  make  sure 
that  we  have  a  level  playing  field  going  forward. 

SENATOR  BELOW:  But  just  to  be  clear.  There  is  nothing  to  say  that 
people  couldn't  be  experiencing  any  size  increase  after  that  date  if  that 
is  what  the  market  drives  towards? 

SENATOR  GATSAS:  Senator,  I  can't  perceive  what  the  future  will  be 
because  certainly  if  we  understood  if  the  companies  were  going  to  charge 
50  and  60  percent,  some  eight  or  ten  months  ago  when  we  put  110  in 
place,  I  think  we  would  have  leveled  the  playing  field  back  then. 

SENATOR  BELOW:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Senator  Gatsas, 
in  your  explanation,  you  said  that  the  term  "including  utilization  trends" 
should  be  there.  That  must  be  added  to  the  amendment  in  order  to  ful- 
fill... 

SENATOR  GATSAS:  As  soon  as  this  discussion  is  ended,  I  will  ask  the 
Senate  President  for  a  time  certain  to  table  this  so  that  we  can  get  an 
amendment  that  puts  "utilization"  in  it. 
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SENATOR  D'ALLESANDRO:  So  that  the  amendment  clearly  identifies 
the  intent  of  the  sponsor. 

SENATOR  GATSAS:  Yes. 

SENATOR  D'ALLESANDRO:  Thank  you. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Gatsas.  I  wanted 
you  to  exercise  that  pizza  off. 

SENATOR  GATSAS:  I  didn't  have  any. 

SENATOR  CLEGG:  Senator  Gatsas,  while  we  are  having  a  discussion 
of  whether  or  not  to  call  it  trend  or  utilization  trend,  the  word  "trend" 
as  it  appears  in  the  amendment,  as  I  understand  it,  is  the  way  that  ev- 
eryone refers  to  it  including  the  Department  of  Insurance,  the  insurance 
companies  and  all  of  the  brokers.  Am  I  correct?  So  there  really  is  no 
problem  with  the  way  that  it  is  written? 

SENATOR  GATSAS:  Yes  Senator,  that  is  true.  In  the  industry,  "trend" 
is  understood  as  utilization. 

SENATOR  CLEGG:  Thank  you. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  D'ALLESANDRO  (RULE  #44):  Mr.  President,  I  wish  to  thank 
the  President  and  the  members  of  the  body  for  setting  aside  legislation 
while  I  couldn't  be  here.  I  appreciate  that  courtesy  extended  to  me  and 
thank  the  President  very  much  for  that.  I  didn't  mean  in  any  way  to  in- 
convenience the  body.  I  certainly  appreciate  their  courtesy  extended  to  me 
and  my  family.  It  is  very  difficult  at  times  to  address  all  of  the  things  that 
happen  in  ones  life,  but  you  try  to  put  things  in  perspective  and  I  appre- 
ciate your  concerns  and  your  courtesy.  Thank  you,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  Thank  you  very  much.  Again,  our 
thoughts  were  with  you  this  morning  and  with  your  family's. 

SB  429,  relative  to  state  and  municipal  contracting  practices  for  public 
works.  Executive  Departments  and  Administration  Committee.  Ought 
to  pass  with  amendment.  Vote  3-2.  Senator  Kenney  for  the  committee. 

Senate  Executive  Departments  and  Administration 

March  4,  2004 

2004-0710S 

05/09 

Amendment  to  SB  429 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  Department  of  Administrative  Services;  Contracting 
Practices  for  Public  Works.  Amend  RSA  21-1  by  inserting  after  section 
14-b  the  following  new  section: 

21-I:14-c  Contracting  Practices  for  Public  Works.  The  state  of  New 
Hampshire,  its  agencies,  municipalities,  and  instrumentalities  thereof, 
when  engaged  in  procuring  products  for  public  works  projects  or  ser- 
vices for  public  works  projects,  or  contracting  for  the  manufacture  of 
public  works,  shall  ensure  that  bid  specifications,  project  agreements, 
or  other  controlling  documents  required  or  subject  to  the  approval  of 
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the  agency,  municipality,  or  instrumentality,  do  not  restrict  any  bidder, 
contractor,  or  subcontractor  based  on  union  affiliation,  the  furnishing 
of  certain  employee  fringe  benefits,  apprenticeship  programs  except  as 
required  by  RSA  319-C  and  RSA  329-A,  compliance  with  a  hiring  plan 
unless  required  by  the  acceptance  of  federal  funds,  or  public  display 
of  personal  wage  or  benefits  information.  This  section  shall  not  apply 
to  projects  that  do  not  use  state  or  federal  funds. 

2  Repeal.  RSA  21-I:14-c,  relative  to  contracting  practices  for  public 
works,  is  repealed. 

3  Effective  Date. 

I.  Section  2  of  this  act  shall  take  effect  June  1,  2006. 

II.  The  remainder  of  this  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  Senate  Bill  429  which  will  ensure  a  fair  contract- 
ing practices  and  retain  a  contractor's  right  and  opportunity  to  work 
throughout  the  state.  The  committee  amended  the  legislation  so  that 
the  bill  applies  only  to  public  works  projects  using  state  and  federal 
funds  and  the  legislation  would  sunset  June  1,  2006  at  which  point  the 
legislature  would  have  the  opportunity  to  review  the  legislation.  This 
bill  would  still  allow  for  the  local  municipality  to  set  in  place  contract- 
ing requirements  such  as  public  employee  benefits,  that  might  include 
apprenticeship  programs,  health  care,  disclosure  of  employees  salaries, 
etc.,  but  only  when  using  local  taxpayers  dollars.  The  committee  rec- 
ommends your  support  on  ought  to  pass  with  amendment  on  Senate 
Bill  429.  Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  in  opposition 
to  the  committee  report  and  in  opposition  to  this  bill.  I  am  often  teased 
at  home  about  using  some  antiquated  expressions  and  the  one  that  jumps 
to  mind  in  this  case  is  "don't  stick  your  nose  where  it  doesn't  belong."  In 
legislative  language  we  call  that  local  control.  Federal  dollars  which  pass 
through  the  state  are  not  state  dollars.  Once  those  dollars  are  in  a 
municipality's  account,  they  should  be  governed  by  local  decision  making. 
Federal  dollars  come  with  enough  strings  attached.  In  this  bill,  the  state 
is  creating  even  more  strings.  And  the  sunset?  What  is  the  purpose  in  this 
case?  Nothing  will  happen.  If  we  want  to  take  some  time  and  see  what 
will  happen,  don't  pass  the  bill.  Let's  see  if  any  such  contracts  are  ap- 
proved by  local  decision  makers  and  not  prevent  anything  from  happen- 
ing and  then  deciding  whether  to  continue  preventing  the  practice.  Lastly 
and  most  probably  most  importantly,  the  problem  of  the  uninsured  is  next 
to,  and  intertwined  with  budget  issues,  the  most  important  issue  we  face. 
It  is  an  issue  not  just  for  the  uninsured,  but  for  the  insured  who  are  in- 
creasingly absorbing  the  cost  of  treating  the  uninsured  through  the  ris- 
ing premiums  we  just  discussed.  I  think  we  should  let  the  municipalities 
use  responsible  employer  ordinances  to  address  this  problem  and  other 
policy  issues,  if  they  judge  them  to  be  in  the  best  interest  of  taxpayers.  I 
say,  let's  vote  for  less  government  involvement  in  local  affairs,  not  more. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Senator  Kenney,  when 
and  how  was  it  that  you  came  to  decide  that  local  boards  of  selectmen, 
mayors  and  aldermen,  across  New  Hampshire  could  no  longer  be  trusted 
to  make  wise  decisions  on  local  policy  for  their  communities?  And,  was 
that  the  reason  that  you  decided  that  local  control  really  needed  to  be 
dismantled  by  this  bill? 

SENATOR  KENNEY:  Senator  Cohen,  I  appreciate  your  question.  Hav- 
ing been  a  selectmen,  I  can  appreciate  local  control.  This  doesn't  take 
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away  local  control  in  regard  to  monies  that  come  to  a  local  community, 
when  it  comes  to  setting  up  public  employee  benefit  ordinances.  It  does 
take  away  that  in  case  of  state  funds  and  federal  funds.  So  it  does  have 
a  piece  of  local  control  to  it.  But  what  we  are  saying  is  that  when  it 
comes  to  state  monies  and  federal  monies,  that  you  shouldn't  have  to 
have  a  requirement  of  apprenticeship  programs,  health  care  benefits, 
disclosure  of  public  employee  wages.  That  is  really  what  the  bill  is  stat- 
ing. So  I  am  sure  that  the  primary  sponsor  can  speak  more  eloquently 
to  it,  but  that  is  the  intent.  It  does  have  local  control  for  the  local  offi- 
cials to  in  place  certain  employee  benefits  ordinances  as  long  as  the 
legislative  body  votes  for  that.  But  it  does  not  allow  for  that  to  be  set 
up  for  federal  and  state  monies. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Surely  you  understand 
as  a  former  selectmen  that  state  and  federal  money  gets  mixed  in  pretty 
quickly.  So  that  even  if  there  is  even  one  penny  of  state  or  federal  money, 
then  that  takes  away  the  local  control  and  the  local  decision  making.  Is 
that  your  intention? 

SENATOR  KENNEY:  No.  My  intention,  as  I  have  stated,  is  that  if  it  is 
local  money,  you  can  do  what  you  want  with  it  when  you  set  up  public 
employee  benefit  ordinances.  However,  when  it  comes  to  state  monies  and 
federal  monies  that,  again,  those  should  not  be  put  in  place  as  a  require- 
ment. As  you  know.  Senator  Cohen,  you  have  independent  contractors, 
general  contractors  around  this  state,  who  want  to  bid  on  projects.  For 
them  not  to  be  able  to  bid  on  state  and  federal  projects,  I  think,  is  a  dis- 
service and  could  cost  jobs  to  New  Hampshire.  Again,  I  would  refer  to  the 
primary  sponsor,  again,  who  speak  more  eloquently  to  this. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  just  have  one  final  ques- 
tion and  then  I  would  like  to  speak  later.  Is  there  not  a  potential  fiscal 
problem  to  the  state  of  New  Hampshire  when  it  comes  to  monitoring  these 
things,  auditing  and  enforcing? 

SENATOR  KENNEY:  I  don't  believe  so.  I  mean  it  is  quite  apparent  that 
if  you  go  into  a  local  community,  they  want  to  set  up  these  ordinances, 
these  public  employee  ordinances,  that  they  can  do  so.  There  is  no  au- 
diting over  that  local  taxpayer's  money.  They  can  do  as  they  wish,  but 
when  it  comes  to  state,  again,  federal  dollars,  there  should  be  no  require- 
ment there. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Not  a  day  goes  by  that  I 
am  simply  not  amazed  at  the  position  some  people  take.  This  is  an  anti- 
discrimination bill.  Think  about  it.  It  says  that  if  you  don't  belong  to  a 
union,  they  can't  discriminate  and  say  that  you  can't  bid.  It  says  that  if 
you  don't  belong  to  a  company  with  programs  for  training,  they  can't 
discriminate  against  you.  So  if  you  are  against  an  anti-discrimination 
bill,  and  you  think  that  we  should  leave  it  to  local  control,  does  that 
mean  that  we  should  take  our  sexual  harassment  laws  and  throw  them 
out  and  say,  "Well  that  is  local  control  and  if  they  want  to  harass,  let 
them  harass"?  Should  we  throw  out  the  discrimination  against  the  eld- 
erly? Should  that  be  local  control?  How  far  does  local  control  go?  We 
need,  in  our  state,  for  the  jobs  to  stay  in  our  state.  It  was  the  contrac- 
tors who  came  to  me  and  said,  many  of  the  communities  are  starting  to 
put  things  in  their  bid  contracts  that  say  that  you  have  to  have  every- 
thing that  the  union  companies  have  or  you  can't  bid  on  that.  Who  does 
that  help?  All  of  those  companies  in  Massachusetts  who  don't  have  any 
work.  Why  isn't  there  any  work?  Because  Massachusetts  doesn't  have 
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any  money.  So  let's  go  see  if  we  can  steal  the  work  in  the  state  of  New 
Hampshire  against  the  New  Hampshire  employers.  Eighty  percent  of  the 
companies  in  New  Hampshire  are  nonunion,  and  we  get  our  work  done 
for  less  here  too.  And  we  have  good  paying  jobs  on  the  road  crews.  That 
is  the  first  thing  that  they  are  looking  to  take.  Why  shouldn't  we  say 
from  a  legislative  standpoint,  that  we  are  not  going  to  allow  anyone  who 
takes  state  money  or  federal  money  to  discriminate  against  another 
party  in  the  state  of  New  Hampshire?  Is  it  okay  to  discriminate  against 
women?  No.  Why?  Because  the  law  says  so.  Are  we  going  to  start  dis- 
mantling all  of  that  so  that  we  can  go  to  local  control?  I  don't  think  we 
should.  We  control  the  purse  strings  up  here.  We  control  the  highway 
fund.  We  control  the  funds  that  go  down  and  help  pay  for  the  schools 
when  they  build  new  schools.  I  think  that  we  ought  to  make  sure  that 
New  Hampshire  workers  get  the  New  Hampshire  jobs.  That  is  what  this 
bill  does.  It  says  that  you  cannot  discriminate  against  a  company  because 
they  don't  look  like  a  union  company.  Thank  you,  Mr.  President. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  This  is  very  difficult  for 
me  to  do  but  very  easy  for  me  to  do.  I  am  going  to  bare  my  soul  today.  I 
am  going  to  bare  my  soul  to  all  of  you,  and  then  I  am  going  to  bare  my 
soul  to  all  of  you.  When  I  first  heard  about  Senate  Bill  429,  one  of  my 
constituents  gave  me  a  call  and  asked  me  what  I  thought  of  it  and  also 
asked  me  whether  or  not  I  could  support  the  bill.  This  happened  about 
a  month  and  a  half  ago.  I  told  that  individual,  that  constituent  of  mine, 
that  I  was  going  to  support  Senate  Bill  429.  Little  did  I  know  that  I 
would  be  in  this  position  today.  My  father  always  taught  me  a  lesson. 
It  is  all  about  principle  and  truth.  If  you  have  that,  you  can  respect  your- 
self and  you  will  have  the  respect  of  everyone  else.  Well  I  may  have  re- 
spect on  one  side,  but  I  may  not  have  respect  on  the  other  side.  Because 
I  did  make  a  promise  to  the  other  side  on  this  issue.  I  did  promise  cer- 
tain people  who  represent  unions  that  I  would  vote  against  429.  Am  I 
sorry  that  I  made  that  decision?  Absolutely.  Am  I  going  to  get  crucified 
for  making  that  decision?  Absolutely.  But  I  am  willing  to  face  it.  Prin- 
ciple and  truth,  that  is  what  my  father  always  told  me.  All  of  you  who 
can't  understand  that  piece,  I  am  very  sorry.  But  I  have  been  in  this 
legislature  now  for  four  years  in  the  House  and  my  second  year  here  in 
the  Senate.  I  have  always  stood  on  that  principle  and  truth  philosophy. 
I  have  always,  always,  dealt  with  it  evenhandedly.  I  have  always  dealt 
with  issues  on  a  fair  basis  and  I  still  stand  by  that  today.  The  trouble 
is,  now  I  am  mea  culpa  for  the  second  time.  I  cannot  vote  against  this 
bill  today  because  of  my  commitment  to  my  constituent  to  the  first  per- 
son who  contacted  me.  That  is  where  my  principle  is.  So  all  of  you  up 
there  who  had  my  commitment  and  those  who  aren't  here  today,  I  offer 
you  my  apologies.  That  is  all  that  I  can  offer  you.  That  is  all  that  I  have. 
But  there  are  other  issues  that  I  supported  you  folks  on  and  gladly  so.  So 
if  you  are  going  to  crucify  me  on  this  one  bill,  at  least  give  me  a  chance 
to  explain  it.  At  least  give  me  that  chance.  At  least  I  will  have  the  oppor- 
tunity to  help  myself  if  I  can.  So  once  again,  it  is  about  principle  and  truth. 
I  am  sorry  that  I  said  the  truth  on  one  side  and  the  truth  on  the  other.  It 
was  wrong  of  me  to  do  that.  I  thank  you,  Mr.  President,  for  that  time. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  have  to  oppose  this 
bill  and  I  have  a  very  different  reason.  This  is  probably  the  worst  time 
that  we  could  actually  put  a  bill  like  this  in  although  there  are  a  lot  of 
aspects  of  this  bill  that  I  could  agree  with.  What  we  have  done  to  insur- 
ance premiums  is  really  made  it  almost  impossible  for  people  to.  pay  these 
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high  costs  for  health  insurance.  If  I  were  an  employer  right  now  and  I 
wasn't  restricted  into  having  these  types  of  benefits  for  my  employees,  one 
of  the  ways  that  I  can  drop  my  largest  overhead  would  be  to  discontinue 
my  health  insurance  for  employees.  Then  I  could  be  a  little  more  competi- 
tive in  the  bidding.  I  would  just  drop  my  overhead.  Unfortunately,  all  of 
those  people  that  could  be  out  of  the  health  insurance  right  now  would 
be  facing  substantial  increases  in  premiums  in  the  previous  action  that 
we  have  taken,  which  I  oppose.  So  the  timing  for  this  right  now  couldn't 
be  worse.  I  just  can't  do  that  to  people.  I  can't  put  them  in  a  position  where 
they  would  lose  those  benefits  and  have  such  high  increase  in  their  health 
insurance  premiums.  So  for  that  reason  alone,  right  now  at  this  time,  until 
we  are  able  to  fix  the  health  premium  situation  right  now,  I  can't  support 
this  bill.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  oppo- 
sition to  the  bill.  At  first,  let  me  say  this  to  all  of  my  colleagues.  That 
we  vote  based  on  what  we  believe  and  we  should  be  respected  for  that. 
Any  Senator  who  expresses  that  opinion  should  be  respected  for  that.  I 
have  known  Senator  Martel  since  he  was  a  young  man  and  he  is  a  qual- 
ity guy.  He  is  a  good  person  and  he  has  a  good  heart.  He  wants  to  do  the 
right  thing.  He  should  be  respected  to  that.  I  rise  in  opposition  to  the 
bill  for  the  following  reasons:  What  we  are  trying  to  promote  as  good 
legislators  are  good  jobs  with  good  wages  and  with  good  benefits.  That 
is  what  America  is  all  about  because  that  is  how  you  survive  in  this  coun- 
try. You  put  those  things  together  and  you  get  good  work.  You  get  quality 
work.  That  quality  work  manifests  itself  in  all  of  the  projects  that  I  have 
seen.  With  regard  to  money,  when  Meldrim  Thomson  was  Governor  of 
this  state,  he  wrote  a  letter  to  the  Department  of  Commerce  and  he  said, 
"When  a  federal  dollar  comes  to  the  state  of  New  Hampshire,  what  is 
the  nomenclature  of  that  dollar?"  It  is  a  state  dollar.  It  belongs  to  the 
state.  When  that  state  dollar  goes  to  the  municipality,  it  is  a  municipal- 
ity dollar.  It  has  nothing  to  do  with  the  state  any  longer.  After  all,  doesn't 
every  municipality  send  tons  of  money  to  the  state?  Do  we  say  to  the 
state,  you  can't  spend  it  for  this  and  you  can't  spend  it  of  that?  Absolutely 
not.  We  spend  business  profits,  business  enterprise,  rooms  and  meals 
and  every  other  tax.  They  come  from  the  people  of  Manchester.  We  as 
legislators  decide  how  that  should  be  spent.  Let's  talk  about  the  option 
of  local  control.  The  pride  that  we  had  in  a  local  municipality  being  able 
to  make  decisions  that  are  in  the  best  interest  of  this  community.  We 
pride  ourselves  in  that.  We  have  a  Board  of  Mayor  and  Alderman  in 
Manchester.  We  have  a  School  Board  in  Manchester.  We  just  went  through 
a  process  of  town  meeting,  where  people  would  get  up  and  say  how 
should  we  spend  $25?  How  should  we  spend  this  money?  Should  we  buy 
the  fire  truck?  Shouldn't  we  buy  the  fire  truck?  I  mean  that  is  local  con- 
trol. Something  we  pride  ourselves  in.  This  bill  takes  away  local  control. 
We  can't  have  that.  Because  as  I  said,  one  thing  that  we  all  believe  in 
is  a  good  job,  with  a  good  salary,  with  a  good  benefit,  makes  for  a  good 
economy  and  makes  for  a  good  situation.  Anything  that  denies  that  is 
in  opposition  to  the  American  dream.  There  are  those  who  say  this  is  an 
anti-union  situation.  I  happen  to  be  a  union  supporter  because  I  think 
that  they  do  quality  work.  I  think  that  the  apprenticeship  program  is 
vital  to  the  success  of  the  trade.  If  you  don't  have  apprentices,  if  they 
are  not  learning,  what  happens  to  the  trade?  I  was  an  apprentice  as  a 
kid.  My  dad  was  a  plumber.  I  learned  plumbing.  I  learned  steam-fitting, 
by  going  and  watching,  watching  my  dad  work,  watching  my  brothers 
work.  That  is  a  vital  part  of  the  process.  We  don't  have  enough  trades- 
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men.  That  is  vital.  We  have  to  have  more  of  that.  This  impedes  that.  I 
ask  you  as  my  colleagues,  to  think  about  this.  Think  about  your  commu- 
nities and  vote  against  Senate  Bill  429.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  would  like  to  take  this 
from  a  little  different  angle.  I  have  had  the  opportunity  as  the  mayor 
of  a  community  for  ten  years,  and  I  have  had  the  opportunity  to  actu- 
ally negotiate  contracts  with  contractors,  both  union  and  nonunion.  My 
primary  concern  was  quality  work  for  the  best  price.  It  didn't  matter 
whether  the  contractor  was  a  union  contractor  or  a  nonunion.  They  all 
had  equal  opportunity  to  bid.  For  the  record,  I  did  not  care  at  the  point, 
nor  should  any  of  you  in  this  chamber,  as  to  where  the  money  came  from 
as  long  as  you  put  the  package  together.  Most  of  the  packages  that  we 
put  together  had  combinations  of  federal,  state,  local,  and  sometimes 
private  dollars.  Now  what  am  I  am  going  to  do  with  this  contract?  I  am 
going  to  say  we  are  only  going  to  have  these  kind  of  people  work  on  this 
part  of  the  contract  and  these  kind  of  people  work  on  this  part  of  the 
contract?  I  am  trying  to  build  a  building.  I  am  trying  to  build  a  school. 
I  am  trying  to  build  a  bridge.  I  am  trying  to  build  elderly  housing.  What 
are  we  going  to  do  here?  We  are  going  to  take  away  the  option  of  local 
officials  to  negotiate  a  contract  and  worry  about  all  of  the  understand- 
ing at  the  state  level  that  we  can't  do  certain  things?  If  you  really  want 
to  make  chaos  out  of  local  contracts,  this  is  the  bill  to  do  it.  I  under- 
stand the  intentions,  let  the  local  officials  work  it  out.  They  will  nego- 
tiate the  best  deal  for  the  community.  They  will  live  with  it  because 
they  will  have  to  respond  to  the  people  in  their  community  as  to  whether 
or  not  that  project  was  a  good  project,  whether  it  was  done  quality  work 
or  not.  I  happen  to  believe  that  local  officials  can  make  those  decisions 
without  us  interfering  and  I  ask  you  to  vote  against  this  bill.  Thank 
you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Green,  since  this 
bill,  even  as  amended,  says  that  you  can't  restrict  any  bidder,  which  means 
that  the  local  community  would  be  able  to  contract  with  anyone  they 
wanted,  I  don't  understand  how  passing  the  bill  would  make  it  difficult 
and  you  may  have  to  split  up  projects? 

SENATOR  GREEN:  Let  me  explain  to  you.  My  understanding,  as  it  has 
always  been  which  is  the  same  as  Senator  D'Allesandro  just  mentioned, 
is  when  a  grant  or  an  appropriation  of  a  grant  goes  to  the  local  commu- 
nity, whether  it  is  federal  or  state,  it  becomes  local  funds.  If  you  believe 
that,  as  I  believe  it,  this  section  does  not  apply  to  projects  that  are... let's 
put  it  this  way,  this  section  shall  not  apply  to  projects  that  do  not  use 
state  of  federal  funds.  So  I  am  saying  that  we  don't  need  this  bill.  Why 
are  we  passing  this  bill?  What  is  the  intention?  We  are  not  going  to  solve 
the  problem.  If  you  believe,  as  I  believe,  that  those  funds  become  local 
dollars  once  they  are  received  by  the  local  communities,  it  is  up  to  the 
local  community  to  determine  how  they  are  going  to  spend  those  dollars. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Would  you  believe  that 
I  don't  believe  that  when  you  build  a  school  and  we  are  paying  for  part 
of  it,  every  year  we  are  sending  you  money  that,  that  isn't  still  state 
funds?  Would  you  also  believe  that  the  section  that  is  in  the  amend- 
ment that  says,  "This  section  shall  not  apply  to  projects  that  do  not  use 
state  or  local  funds"  is  the  agreement  that  I  made  with  the  union  when 
they  were  in  the  Senate  President's  office  and  said,  well  if  it  is  only 
local  funds,  why  shouldn't  we  be  able  to  do  what  we  want? 
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SENATOR  GREEN:  I  am  saying  that  it  is  all  local  funds.  We  have  a  dis- 
agreement on  belief  of  what  happens  to  those  dollars  once  they  become 
part  of  the  local  budget. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  May  I  ask  you,  Senator 
Green,  do  you  believe  that  anyone  in  the  state  that  has  a  legitimate  busi- 
ness should  be  restricted  from  bidding  on  projects? 

SENATOR  GREEN:  Absolutely  not. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senate  Bill  429  in  plain 
and  simple  language  is  an  assault  on  local  control.  It  has  been  an  assault 
on  responsible  instate  contractors  who,  at  higher  costs  to  themselves,  are 
trying  to  offer  benefits  to  their  employees  and  help  create  some  kind  of 
living  wage  with  some  living  benefits.  This  bill  is  really  a  dispute  over 
who  knows  what's  best  for  a  community.  Are  we  going  to  say  that  we  are 
for  local  control  when  it  is  convenient  or  are  we  in  fact  going  to  trust  our 
local  officials  to  make  responsible  decisions?  Senate  Bill  429  says.  "We 
don't  trust  you.  We  don't  trust  you  local  officials.  We  know  what  is  best." 
But  do  we  in  fact  know  what  is  best?  We  have  this  amendment.  The 
amendment  in  the  calendar  today.  Somehow  our  local  officials  are  sup- 
posed to  be  able  to  distinguish  between  local,  state  and  federal  funded 
projects.  Are  we  going  to  produce  audit  reports?  Are  we  going  to  audit 
those  funds  in  local  communities?  How  are  we  going  to  know?  I  agree 
with  Senator  Green,  when  a  community  receives  funds,  most  communi- 
ties, most  state  law  it  is  my  understanding,  says  that  is  now  local  funds. 
Somehow  keeping  the  long  fingers  of  government  attached  to  these  funds 
as  they  travel,  I  believe,  will  be  impossible  to  implement.  This  bill  keeps 
communities  from  establishing  responsible  contract  standards.  Is  it  rea- 
sonable for  Claremont  or  Berlin  officials  to  decide  that  a  local  public 
works  project  should  also  promote  job  opportunities  for  local  residents? 
Senate  Bill  429  says  no.  Is  it  reasonable  for  Manchester  or  Rochester  or 
Conway  to  decide  that  public  works  projects  should  require  access  to 
health  care  and  not  increase  the  uncompensated  care  burden  on  their 
local  hospitals?  Senate  Bill  429  says  no.  What  about  Nashua  or  Derry? 
If  they  were  to  require  public  works  contact  to  promote  apprenticeship 
training  and  skilled  jobs,  Senate  Bill  429  says  no.  If  we  believe  in  local 
control,  which  we  often  pull  out  as  a  very  convenient  use  when  it  is  con- 
venient, but  if  you  truly  believe  and  trust  your  local  officials  to  assess 
what  is  best  for  their  community,  you  will  vote  down  Senate  Bill  429  and 
its  amendment.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Larsen,  if  I  un- 
derstood what  you  said,  you  are  in  agreement  that  it  is  okay  to  discrimi- 
nate against  a  company  that  doesn't  provide  all  of  these  benefits,  is  that 
correct? 

SENATOR  LARSEN:  I  believe  that  each  community  ought  to  look  at  what 
it  needs  in  a  responsible  contract  and  if  they  determine  that  an  employer 
ought  to  be  offering  certain  responsible  measures  in  their  contract  and  it 
will  be  good  for  the  community  and  a  wise  use  of  community  expenditures. 
Then,  yes,  it  is  their  responsibility  to  make  those  decisions  at  a  local  level. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Larsen,  if  there 
are  no  union  companies  in  the  area  doing  the  building,  and  the  union 
contractor  comes  from  Massachusetts  because  they  can  meet  those  speci- 
fications, do  you  think  it  is  okay  to  say  to  your  constituent,  "I  am  sorry, 
but  the  company  that  you  work  for  doesn't  pay  as  well  as  the  company 
from  another  state?" 
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SENATOR  LARSEN:  I  think  what  we  are  trying  to  avoid  is  what  we 
heard  happened  in  Manchester  in  fact,  not  so  long  ago,  in  which  contrac- 
tors brought  in  out-of-state  workers  who  came  willing  to  work  without 
workers'  compensation.  Who  came  willing  to  perform  their  job  without 
benefits.  Obviously  they  needed  the  jobs,  but  it  was  to  the  benefit  of  the 
contractors  under  that  scenario  and  the  workers  of  this  state  lost  out  on 
jobs  and  lost  out  on  benefits. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Larsen,  I  was 
wondering  if  you  feel  that  a  local  community  that  adopts  an  ordnance 
that  among  other  things  requires  on  a  construction  job  for  that  contract 
to  provide  health  insurance,  whether  you  view  that  as  discriminating 
against  contractors  that  don't  or  promoting  good  health  policy  in  our 
country  and  promoting  spreading  health  insurance  among  its  citizens? 

SENATOR  LARSEN:  I  very  much  believe  that  it  is  not  discrimination 
when  a  community  says  this  is  for  the  good  of  our  community.  We  are 
promoting  fair  practices  that  are  good  for  our  community.  Certainly  health 
benefits  being  offered  by  employers  are  good  for  our  community  and  our 
state  policy  should  encourage  that  through  whatever  measures  that  we 
can  including  avoiding  bills  such  as  Senate  Bill  429. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Larsen,  you  have 
my  curiosity,  and  it  has  peaked.  Can  you  tell  me  what  project  in  the  city 
that  the  city  supported  and  endorsed  that  had  employees  come  in  or  com- 
panies come  in  and  not  have  workers'  compensation  coverage  for  those 
employees? 

SENATOR  LARSEN:  I  am  hearing  that  during  the  Verizon  Wireless  bid 
process  that  there  were  some  issues  related  to  sub  this.  I  don't  have  docu- 
mentation on  that. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  So  the  statement  you 
made  was  really  on  hearsay  and  not  on  fact? 

SENATOR  LARSEN:  I  have  heard  it  repeated  enough  that  it  is  repeated 
hearsay. 

SENATOR  GATSAS:  Thank  you,  Senator. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
committee  report.  This  bill  is  not  only  bad  for  public  policy  for  our  mu- 
nicipalities, it  is  bad  for  the  state.  It  is  not  about  preventing  discrimina- 
tion. It  is  about  creating  a  race  to  the  bottom.  It  seems  to  be  about  union 
bashing.  Let's  not  forget  that  unions  have  played  a  really  important  role 
in  this  nation's  history  in  building  a  livable  wage  for  many  people  in  our 
economy,  for  building  healthy  families,  for  building  stable  communities 
and  for  building  a  strong  economy.  What  this  says  is  that  our  towns,  we 
don't  trust  our  towns  to  make  a  judgment  about  whether  they  want  to 
require  that  health  care  be  provided  when  people  are  working  on  public 
work  projects  in  their  community.  We  have  spend  a  heck  of  a  lot  of  time 
in  Senate  Finance,  on  the  floor  of  this  Senate,  talking  about  the  health 
care  crisis.  What  we  have  seen  a  lot  of  data  on  is  the  big  part  of  the  prob- 
lem is  the  fact  that  we  have  a  lot  of  uncompensated  care.  We  have  people 
who  don't  have  insurance  who  cannot  afford  to  pay  their  bill.  Even  people 
who  are  employed  who  can't  maintain  their  health  care  coverage.  What 
ended  up  becoming  written  off  bad  debt  at  our  hospitals,  at  our  doctor's 
offices,  ends  up  coming  back  to  bite  us  in  terms  of  insurance  costs,  in  terms 
of  Medicaid  costs,  in  terms  of  our  whole  health  care  system  and  the 
strength  of  our  communities  and  our  economy.  This  bill  is  also  an  invita- 


422  SENATE  JOURNAL  11  MARCH  2004 

tion  to  litigation  and  ongoing  confusion.  There  is  a  sentence  that  says, 
"This  section  shall  not  apply  to  projects  that  do  not  use  state  or  federal 
funds."  I  think  that  I  heard  Senator  Clegg  say  a  little  while  ago  that  any- 
one who  takes  state  money  will  be  subject  to  this  requirement.  I  am  con- 
fused about  what  state  funds  are  and  what  local  funds  are.  I  have  a  check 
here  from  the  state  of  New  Hampshire.  On  a  cash  accounting  basis,  gen- 
erally accepted  accounting  practices,  until  I  cash  this  check  that  cash  is 
in  the  state's  bank  account  and  it  is  state  money.  When  I  cash  this  check 
and  turn  it  to  cash,  it  is  my  funds.  It  not  state  funds  anymore.  It  is  my 
money.  Whether  it  is  in  my  checking  account  or  in  my  pocket.  And  to 
suggest  just  because  a  town  takes  revenue  sharing  or  gets  money  from 
the  state  property  tax,  that  is  still  not  state  funds.  This  is  ridiculous.  Once 
the  money  is  in  the  community's  general  fund,  that  is  local  money.  I  hear 
a  different  intent  then  what  is  stated  here,  but  that  is  just  going  to  open 
the  door  to  costs  for  the  state  to  litigate  on  this  issue.  It  doesn't'  make  any 
sense.  I  think  that  my  final  concern  is  what  is  the  real  reason  for  this 
legislation?  I  see  an  article  here  from  something  called  Independent  News, 
with  an  article  apparently  written  by  Senator  Clegg  about  this  bill,  dated 
January  31,  2004.  The  second  paragraph  explains  why  this  bill  is  needed. 
He  talks  about  the,  "Rumors  Mayor  Baines  will  take  on  Governor  Benson 
for  the  corner  office  and  elimination  of  bids  from  nonunion  contractors 
would  certainly  be  a  boom  for  campaign  contributions."  Pooh.  You  know. 
If  this  some  kind  of  political  point  that  is  being  made,  I  think  that  we 
should  trust  our  local  communities  to  make  the  judgment.  If  they  made 
a  judgment  that  they  want  people  contracting  for  public  works  in  their 
communities  to  require  health  insurance,  that  is  just  setting  a  common 
benchmark  that  everybody  has  to  bid  and  compete  against,  because  we 
know  that  someday  who  doesn't  provide  health  insurance  is  going  to  have 
lower  costs  and  can  bid  lower  than  somebody  that  provides  it.  So  we  are 
just  saying,  "Let's  have  a  race  to  the  bottom",  in  terms  of  what  contrac- 
tors can  shed  the  most  benefits  and  get  away  with  the  lowest  cost  contract. 
If  the  communities  want  to  take  on  those  costs,  I  trust  the  local  voters  and 
the  local  officials  to  decide  whether  that  is  in  their  interest  or  not.  They 
may  pay  a  higher  price  to  have  contractors  who  only  have  health  insur- 
ance. But  that  is  going  to  save  us,  the  state,  and  the  rest  of  us,  paying 
health  insurance  cost  some  money.  So  maybe  that  is  good  public  policy. 
So  let's  not  get  confused  about  what  this  is  about.  I  mean  it  is  confusing 
what  it's  about,  but  let's  not  do  something  that  is  going  to  result  in  more 
confusion,  more  problems  for  our  communities.  Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you  very  much,  Mr.  President.  I  think  it  is 
obvious  that  there  are  problems  with  this  bill  in  even  the  sponsors  rec- 
ognize that  there  are  significant  problems  just  by  the  fact  that  they  are 
putting  a  sunset  in  it.  It  is  a  temporary  fix  to  a  problem  that  doesn't 
really  exist.  It  is  a  solution  in  search  of  a  problem.  The  fact  that  they 
want  to  sunset  it  shows  evidence  that  they  know  that  there  is  something 
really  basically  wrong  with  this.  Is  this  an  insult  to  local  communities? 
You  bet  it  is.  Absolutely.  It  amazes  me  really.  The  state  forcing  towns  to 
set  aside  their  own  discretion  to  decide  what  is  in  their  own  good.  Frankly, 
there  is  a  degree  of  arrogance  in  this  legislation,  in  superseding  the  town's 
ability,  our  own  local  ability  to  govern  ourselves.  It  abridges  the  rights 
of  communities  to  set  their  own  community  standards  and  community 
values.  Such  things  as  apprenticeships,  which  have  shown  themselves 
to  be  very,  very  worthwhile  for  long  term  economic  security.  The  health 
insurance,  a  town  may  decide  in  its  own  discretion  that  it  is  a  better 
investment  for  health  insurance  rather  than  burden  the  local  hospital 
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with  uncompensated  care.  This  bill  clearly  says,  I  mean  aside  from  be- 
ing obviously  union  bashing,  there  is  a  whole  part  of  a  whole  series  of 
union  bashing  in  regard  to  the  local  control  issue,  that  the  legislature 
simply  doesn't  trust  the  judgment  of  the  local  officials  to  decide  what  is 
best  for  their  own  economic  security.  I  don't  know  what  kind  of  conser- 
vatism this  is  that  centralizes  power  an  authority.  I  urge  my  colleagues 
to  vote  this  down. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  Cohen,  do  you 
think  that  we  should  leave  it  up  to  the  local  control  when  the  commu- 
nity thinks  it  is  in  their  economic  best  interest  not  to  hire  minorities  or 
women,  that  we  should  stand  by  and  allow  that  to  happen? 

SENATOR  COHEN:  This  does  not  involve  this  as  you  know.  We  are  not 
talking  about  discrimination. 

SENATOR  CLEGG:  We  are  not  talking  about  discrimination  Senator... 

SENATOR  COHEN:  I  disagree. 

SENATOR  CLEGG:  So  you  won't  answer  the  question? 

SENATOR  COHEN:  This  is  not  talking  about  discrimination.  Discrimi- 
nation is  something  entirely  different. 

SENATOR  CLEGG:  Senator  Cohen,  do  you  think  that  it  is  okay  for  some- 
body in  your  community  that  doesn't  work  for  a  union  to  be  bypassed  from 
earning  an  income  for  his  family  on  a  public  works  project  because  that 
local  community  has  decided  only  union  companies  can  work  that? 

SENATOR  COHEN:  I  trust  my  local  officials  to  decide. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Cohen  and  all 
of  the  other  speeches  that  I  have  heard  against  this  on  the  local  control 
issue.  I  have  in  my  district,  would  you  believe  Senator,  57  selectmen,  and 
I  haven't  received  a  call  from  any  of  those  57?  I  have  heard  speeches  from 
several  people  here  telling  me  that  we  are  screwing  up  with  local  control, 
but  no  one  has  said  that  their  boards  of  selectmen  have  called  them  and 
said  this  is  a  naughty  bill.  So  I  think  that  it  is  a  bunch  of  poop  and  I  think 
it  is  a  good  bill  and  I  am  going  to  vote  for  it.  Would  you  believe? 

SENATOR  COHEN:  I  would  believe  that  and  to  me,  that  goes  to  show 
that  if  there  were  a  problem,  you  would  be  hearing  from  your  selectmen. 
If  they  had  something  that  needed  correcting,  they  would  let  you  know. 
I  would  believe. 

SENATOR  BARNES:  But  they  didn't  tell  me  not  to  vote  for  this  thing. 
Senator  Cohen.  That  is  where  I  am  coming  from.  I  trust  those  57  select- 
men that  I  represent. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  have  heard  several  Sena- 
tors who  I  know,  know  better,  claim  that  once  money  flows  into  the  state 
or  local  pocketbook,  that  it  then  becomes  local  money,  that  there  is  no  such 
thing  as  federal  money.  Now  if  that  were  true,  we  would  have  a  very  easy 
time  balancing  our  budget  in  this  state  because  we  would  simply  take  the 
hundreds  of  millions  of  dollars  of  federal  money  that  comes  into  this  state 
and  simply  say  we  can  shuffle  that  around  any  way  that  we  want  because 
it  is  now  our  money.  They  know  that  is  not  the  case.  The  Chairman  of 
Finance  stands  up  and  says  that  when  the  money  flows  into  the  cash  box 
it  is  the  local  money.  It  is  not  local  money.  It  came  from  the  feds,  it  came 
from  the  state,  it  is  not  their  money  to  do  with  as  they  wish.  There  are 
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strings  attached  to  federal  money  and  to  state  money.  You  can't  do  things 
that  are  not  allowed.  As  I  said,  when  we  go  through  the  budget,  we  go  line- 
by-line.  We  come  to  a  line  that  says  that  this  is  half  federally  funded,  we 
don't  have  much  discretion  in  that  line.  We  can't  even  say  we  don't  need 
three  employees  in  that  line  because,  well,  the  feds  say  that  we  have  to 
have  three  people  hired  to  do  that  job.  It  is  federal  money,  there  it  goes. 
So  for  these  Senators  to  stand  up  here  and  say  that  when  it  comes  into 
the  local  coffers,  it  is  no  longer  state  or  federal  money,  they  know  that  is 
a  lie  and  I  am  offended  that  they  would  actually  say  that  here.  Thank  you, 
Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Barnes,  I  sus- 
pect that  maybe  your  communities  don't  have  such  an  ordinance  or  policy, 
but  would  you  believe  that  if  you  had  a  town  that  did  have  such  a  policy 
or  ordnance,  like  I  do,  that  they  might  be  offended  by  us  dictating  to 
them  that  they  can't  have  these  types  of  policies  ordinances? 

SENATOR  BARNES:  Senator  Foster,  to  answer  that  question,  appar- 
ently the  governing  body  in  the  city  of  Nashua  has  come  to  you  with 
complaints  about  this.  If  they  have  come  to  you  with  complaints  about 
this  and  you  are  telling  me  that,  I  believe  it.  You  are  the  first  person  to 
mention  that  one  of  our  local  control  boards  have  come  to  them  to  com- 
plain. You  are  the  first  one  in  this  whole  room,  of  all  of  these  speeches 
that  we  are  hearing,  that  has  said  that.  If  you  are  saying  that,  I  believe 
that.  I  wasn't  there  but  I  trust  you  and  I  know  you  and,  yes,  I  do  agree 
with  what  you  are  saying. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  Senator  Foster,  in 
relation  to  that  issue,  would  you  believe  that  at  the  hearing  on  this  bill, 
the  Municipal  Association  came  in  opposed  to  it? 

SENATOR  FOSTER:  Yes,  I  would  believe  that  because  what  it  would  do 
is  for  towns  that  are  considering  it  or  may  want  to  do  it  in  the  future, 
wouldn't  be  able  to  do  it. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Estabrook,  would 
you  believe  that  in  my  14  years  up  here,  the  Municipal  Association  has 
spent  much  time  bending  this  ear  and  bending  this  ear  and  on  this  issue 
no  one  from  the  Municipal  Association  came  near  me.  I  really  love  to  see 
them  because  they  usually  bring  me  chocolates  and  pieces  of  candy.  They 
haven't  come  anywhere  near  me. 

SENATOR  ESTABROOK:  I  believe  that.  I  am  not  sure  why  they  didn't 
come  to  you  but  they  did  come  to  the  hearing. 

SENATOR  BARNES:  Well  if  they  had  such  a  big  problem  with  this,  why 
didn't  they  contact  the  Senators  here? 

SENATOR  ESTABROOK:  Maybe  they  felt  coming  to  the  hearing  and 
testifying  was  the  way  that  it  should  be  done. 

SENATOR  BARNES:  Oh  they  have  been  around  long  enough  to  know 
better  than  that,  Senator  Estabrook.  They  know  the  way  around. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  When  we  speak 
in  this  body,  we  try  to  maintain  civility.  We  try  to  remain  respectful  of 
one  another's  opinions.  There  are  times  when  that  sense  of  decency  and 
that  sense  of  civility  is  broken.  I  find  it  very  offensive.  I  don't  believe  that 
anybody  gets  up  and  speaks  in  this  chamber,  and  intends  to  lie  to  any- 
body about  anything.  Their  statements  are  based  on  what  research  they 
have  done  and  what  facts  they  have  and  bring  to  the  table.  It  is  up  to 
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each  individual  Senator  to  then  ascertain,  in  their  judgment,  whether 
they  are  going  to  support  that  or  reject  it.  But  for  someone  to  get  up  and 
say  that  Senators  overtly  lie  is  absolutely  nonsensical.  It  is  unacceptable 
to  me,  not  only  as  a  Senator,  but  as  a  human  being.  I  resent  that.  That 
has  happened  before  in  this  chamber.  It  happened  in  the  last  session  and 
I  addressed  it  in  the  same  fashion.  I  will  continue  to  address  that  in 
every  session  that  I  am  here.  Thank  you,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  Senator  D'Allesandro,  I  will  be  ad- 
dressing that  also. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  just  wanted  to  remind 
Senator  D'Allesandro  that  you  mentioned  the  fact  that  you  were  going 
to  address  it.  I  think  that  we  should  move  on  with  this.  I  agree  with  you 
and  I  am  sure  that  the  Senate  President  is  going  to  take  care  of  it  in  his 
woodshed  later.  So  let's  move  the  question  so  that  we  can  get  this  go- 
ing. We  have  a  lot  of  bills  to  work  on. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  don't  want  to  take  any- 
more time  than  anybody  else,  but  I  don't  appreciate  a  colleague  in  this 
body  calling  or  referring  to  me  as  a  liar.  That  is  the  way  that  I  took  the 
comment.  I  want  it  understood  that  I  know  what  I  am  talking  about.  I 
know  what  I  mean  and  I  am  telling  you  how  it  is  because  I  have  done 
it.  If  you  had  ever  negotiated  contracts  you'd  know  what  I  am  talking 
about.  This  bill  talks  about  state  contracting  practices  for  public  works. 
That  is  what  this  bill  talks  about.  My  comments  are  related  to  this  bill, 
no  matter  how  you  interpret  my  comments.  I  understand  that  when 
there  are  federal  dollars  are  involved  and  state  dollars  involved  that 
there  may  be  strings  attached  to  it.  This  has  nothing  to  do  with  dis- 
crimination. The  bidding  process  should  be  open.  All  parties  should  have 
an  opportunity  to  bid.  If  a  local  community  intends  to  put  or  wants  to 
put  strings  on  that  project,  that  is  up  to  them.  We  will  always  abide  by 
the  federal  requirements  and  the  state  requirements.  This  is  a  state 
requirement  that  I  think  is  not  good.  It  puts  strings  on  local  communi- 
ties to  take  away  their  authority  to  make  decisions  about  projects  that 
are  taking  place  in  their  communities.  When  you  negotiate  a  contract, 
you  negotiate  the  best  deal  for  your  citizens.  The  people  that  are  pay- 
ing the  bill,  the  taxpayers.  That  includes  bonding  it  if  you  have  to  or  any 
other  conditions  that  you  want  to  put  on  it.  But  I  don't  think  that  we 
should  sit  here  in  this  chamber  and  tell  the  local  communities  how  they 
are  going  to  deal  with  their  own  personal  matters  at  their  local  level. 
Those  state  dollars  and  federal  dollars  with  that  contract  is  issued, 
are... is  a  local  project  with  local  dollars.  No  matter  what  you  think  that 
is  what  it  is.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Contentious  bills  always 
seem  to  bring  out  the  best  in  us.  As  the  pastor  said  the  other  day,  I  want 
to  say  to  the  Senate,  "I  love  you  all."  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

A  roll  call  was  requested  by  Senator  Kenney. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Johnson,  Kenney,  Boyce, 
Flanders,  Odell,  Roberge,  Peterson,  Clegg,  Gatsas,  Barnes, 
Martel,  Morse,  Prescott. 
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The  following  Senators  voted  No:  Gallus,  Below,  Green,  O'Hearn, 
Foster,  Larsen,  Sapareto,  D'Allesandro,  Estabrook,  Cohen. 

Yeas:  13  -  Nays:  10 

Adopted. 

Ordered  to  third  reading. 

MOTION  OF  RECONSIDERATION 

Senator  Gatsas,  having  voted  with  the  prevaihng  side,  moved  reconsid- 
eration on  SB  419  whereby  it  was  ordered  to  third  reading. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  move  reconsideration 
on  Senate  Bill  419  so  that  we  can  get  a  corrected  amendment,  which  I 
think  is  prepared,  which  includes  "utilization." 

Adopted. 

SB  419,  relative  to  the  use  of  standardized  health  statements. 

Senator  Gatsas  offered  a  floor  amendment. 

Sen.  Gallus,  Dist.  1 
Sen.  Johnson,  Dist.  2 
Sen.  Kenney,  Dist.  3 
Sen.  Green,  Dist  6 
Sen.  Flanders,  Dist.  7 
Sen.  Odell,  Dist  8 
Sen.  Roberge,  Dist.  9 
Sen.  Eaton,  Dist.  10 
Sen.  Peterson,  Dist.  11 
Sen.  O'Hearn,  Dist.  12 
Sen.  Clegg,  Dist.  14 
Sen.  Gatsas,  Dist.  16 
Sen.  Barnes,  Dist.  17 
Sen.  Martel,  Dist.  18 
Sen.  Sapareto,  Dist.  19 
Sen.  Morse,  Dist.  22 
Sen.  Prescott,  Dist.  23 

March  11,  2004 

2004-0821S 

09/01 

Floor  Amendment  to  SB  419 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  use  of  standardized  health  statements  and  rela- 
tive to  renewals  of  certain  policies. 

Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  New  Paragraph;  Medical  Underwriting;  Standardized  Health  State- 
ments. Amend  RSA  420-G:5  by  inserting  after  paragraph  VI  the  follow- 
ing new  paragraph: 

VII.  Health  carriers  and  health  insurance  producers  shall  ensure 
that  persons  seeking  coverage  through  a  small  employer  group  who  are 
required  to  complete  a  health  statement  have  an  option  to  convey  the 
required  information  directly  to  the  carrier  or  the  producer  through  a 
secure  means  and  bypassing  the  employer. 

3  Maximum  Small  Group  Renewal  Increases.  Amend  RSA  420-G:4, 
1(e)(7)  to  read  as  follows: 
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(7)  Upon  the  renewal  of  a  small  employer  policy,  a  carrier  is  pro- 
hibited from  increasing  the  total  premium  rate  by  more  than  25  percent 
of  the  rate  that  was  charged  in  the  preceding  year  including  utilization 
trend  or,  if  the  policy  has  been  in  force  for  longer  than  one  year, 
by  more  than  50  percent  of  the  rate  including  utilization  trend  that 
was  charged  by  that  carrier  in  the  year  prior  to  the  year  immedi- 
ately preceding  renewal.  [Such  rate  increase  limitation  shall  not  include 
any  premium  rate  increase  that  is  based  on  a  carrier's  annual  cost  and 
utilization  trends  or  changes  in  the  rating  factor  for  attained  age  of  cov- 
ered persons.] 

4  Repeal.  RSA  420-G:4,  1(e)(7),  relative  to  premium  rate,  is  repealed. 

5  Effective  Date. 

I.  Section  4  of  this  act  shall  take  effect  January  1,  2006. 

II.  The  remainder  of  this  act  shall  take  effect  upon  its  passage. 

2004-0821S 

AMENDED  ANALYSIS 

This  bill  clarifies  when  standardized  health  statements  are  to  be  used 
for  medical  underwriting. 

This  bill  also  clarifies  premium  rates  for  renewals  of  small  employer 
policies. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Clarification  on  the  bill 
Mr.  President.  The  bill  just  adds  one  word  in  there,  "utilization  trend." 
So  that  there  isn't  any  confusion  about  what  it  is.  I  thank  Senator  Larsen 
for  bringing  the  question  forward.  That  is  all  the  change  in  the  amend- 
ment is.  Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  support  the  amendment. 
I  just  wanted,  again,  to  state  for  the  record  that  I  am  concerned  that  the 
language  doesn't  do  what  Senator  Gatsas  intends.  So  while  I  will  support 
this  amendment  and  perhaps  this  needs  to  move  on.  I  hope  that  people 
look  at  it  further  and  when  it  gets  over  to  the  House,  perhaps  this  lan- 
guage is  clear  so  that  the  call  that  he  and  had  is  clear  in  the  law. 

SENATOR  LARSEN:  I  too,  am  going  to  support  the  amendment  as  I 
think  it  clarifies  what  kind  of  a  trend  we  are  talking  about.  But  since 
we  didn't  get  to  add  into  our  discussion  on  the  main  bill  an  hour  or  so 
ago,  I  guess  I  would  like  to  state  that  if  this  is  an  improvement,  in  that 
we  are  capping  rate  increases,  I  think  that  we  will  continue  to  hear  dif- 
ficulties from  employers  across  the  state.  This  is  better  than  nothing  but 
going  back  to  community  rating  would  have  been  the  best  of  all. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  This  is  a  great  oppor- 
tunity for  a  bipartisan  effort.  I  am  looking  for  a  23-0  vote  on  this  that 
is  why  I  asked  for  the  roll  call. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Barnes. 

Seconded  by  Senator  Gatsas. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Below,  Green,  Flanders,  Odell,  Roberge,  Eaton,  Peterson,  O'Hearn, 
Foster,  Clegg,  Larsen,  Gatsas,  Barnes,  Martel,  Sapareto, 
D'Allesandro,  Estabrook,  Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  None. 

Yeas:  24  -  Nays:  0 

Floor  amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  302-FN-L,  making  technical  corrections  to  the  education  funding  for- 
mula. Finance  Committee.  Ought  to  pass  with  amendment,  Vote  4-3. 
Senator  Gatsas  for  the  committee. 

Senate  Finance 
March  3,  2004 
2004-0652S 
04/09 

Amendment  to  SB  302-FN-LOCAL 
Amend  the  bill  by  deleting  section  8  and  renumbering  the  original  sec- 
tions 9-15  to  read  as  8-14,  respectively. 

Amend  the  bill  by  replacing  sections  13-14  with  the  following: 

13  Repeal.  Section  12  of  this  act,  relative  to  total  state  aid  for  educa- 
tion for  the  2005  fiscal  year,  is  repealed. 

14  Effective  Date. 

I.  Sections  1  and  13  of  this  act  shall  take  effect  July  1,  2005. 

II.  The  remainder  of  this  act  shall  take  effect  July  1,  2004  at  12:01  a.m. 

MOTION  TO  TABLE 

Senator  Gatsas  moved  to  have  SB  302-FN-L,  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  302-FN-L,  making  technical  corrections  to  the  education  funding 
formula. 

SB  335,  relative  to  access  to  birth  records.  Public  Institutions,  Health  and 
Human  Services  Committee.  Ought  to  pass  with  amendment,  Vote  5-0. 
Senator  O'Hearn  for  the  committee. 

Public  Institutions,  Health  and  Human  Services 

March  2,  2004 

2004-0643S 

05/10 

Amendment  to  SB  335 
Amend  RSA  5-C:16,  I  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

I.  Upon  written  application  by  an  adult  adoptee,  who  was  born 
in  this  state  on  or  after  January  1,  2005,  and  who  has  had  an  origi- 
nal birth  certificate  removed  from  vital  statistics  records  due  to 
an  adoption,  the  registrar  shall  issue  to  such  applicant  a  non- 
certified  copy  of  the  unaltered,  original  certificate  of  birth  of  the 
adoptee,  with  procedures  and  filing  fees  identical  to  those  imposed 
upon  non-adopted  citizens  of  the  state,  except  as  otherwise  pro- 
vided in  this  paragraph.  There  shall  be  a  15-day  waiting  period 
between  the  date  of  application  and  the  date  of  issuance  of  the 
original  birth  certificate,  during  which  time  the  registrar  shall 
make  a  good  faith  effort  to  notify  the  birth  parent  of  the  request. 

Amend  RSA  170-B:19,  II  as  inserted  by  section  2  of  the  bill  by  replac- 
ing it  with  the  following: 

II.  All  papers  and  records,  [including]  excluding  original  birth  cer- 
tificates of  adoptees  born  on  or  after  January  1,  2005  but  includ- 
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ing  birth  certificates  of  adoptees  born  before  January  2,  2005,  per- 
taining to  the  adoption,  whether  part  of  the  permanent  record  of  the  court 
or  of  a  file  in  the  division,  in  an  agency  or  office  of  the  town  clerk  or  the 
division  of  vital  records  administration  are  subject  to  inspection  only  upon 
written  consent  of  the  court  for  good  cause  shown,  except  as  otherwise 
provided  in  this  section.  Except  as  provided  in  paragraph  V,  upon  the 
request  of  an  adult  adoptee  [over  21  years  of  age],  or  a  [natural]  birth 
parent  of  an  adult  adoptee  [over  21  years  of  age],  for  information  concern- 
ing the  adult  adoptee  or  [natural]  birth  parent,  the  court  shall  refer  the 
adult  adoptee  or  [natural]  birth  parent  to  the  child-placing  agency  which 
completed  the  investigation  required  under  RSA  170-B:14. 

Amend  RSA  170-B:19,  V  as  inserted  by  section  2  of  the  bill  by  replacing 
it  with  the  following: 

V.  Upon  written  application  by  an  adult  adoptee  who  was  born 
in  this  state  on  or  after  January  1,  2005,  and  who  has  had  an 
original  birth  certificate  removed  from  vital  statistics  records  due 
to  an  adoption,  the  registrar  shall  issue  to  such  applicant  a  non- 
certified  copy  of  the  unaltered,  original  certificate  of  birth  of  the 
adoptee,  as  provided  in  RSA  5-C:16. 

Amend  the  bill  by  inserting  after  section  2  the  following  and  renumber- 
ing the  original  sections  3-4  to  read  as  4-5,  respectively: 

3  New  Paragraph;  Vital  Records  Administration;  Penalties.  Amend  RSA 
5-C:21  by  inserting  after  paragraph  IV  the  following  new  paragraph: 

V.  A  person  shall  be  guilty  of  a  misdemeanor  if  he  or  she  knowingly 
contacts  a  birth  parent  in  violation  of  a  contact  preference  form  filed 
pursuant  to  RSA  5-C:16. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  Senate  Bill  335  per- 
mits adult  adoptees  to  obtain  a  copy  of  their  original,  unaltered  birth 
certificate.  It  also  permits  a  birth  parent  to  express  his  or  her  preference 
in  regarding  contact  with  the  adoptee  by  filing  a  contact  preference  form 
with  the  registrar  of  vital  deeds.  The  committee  amended  the  bill  so  that 
it  only  applies  to  adoptees  given  up  for  adoption  after  the  effective  date 
and  makes  it  a  misdemeanor  for  an  adoptee  to  violate  the  contact  pref- 
erence form.  Though  the  committee  unanimously  recommends  ought  to 
pass  with  amendment  on  Senate  Bill  335,  we  have  all  received  numer- 
ous correspondence  on  this  particular  piece  of  legislation.  The  amend- 
ment does  not  satisfy  the  sponsor  nor  the  supporters  of  this  legislation. 
Therefore,  I  am  asking  you  to  turn  down  the  amendment  and  the  origi- 
nal bill  so  that  I  can  offer  a  motion  of  inexpedient  to  legislate.  Thank 
you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  As  the  prime 
sponsor  of  this  piece  of  legislation,  I  rise  to  speak  against  the  amend- 
ment and  for  the  bill  as  presented.  I  think  the  committee  did  a  yeoman 
work  in  trying  to  come  up  with  a  solution  and  I  applaud  them  for  that. 
I  think  that  everybody  in  this  room,  probably  has  an  opinion  about  this 
legislation.  It  took  a  great  deal  of  time,  effort  and  I  think  and  outpour- 
ing of  emotion,  when  you  deal  with  this  situation.  But  for  the  record,  let 
me  state  that  those  who  asked  me  to  sponsor  this  bill  don't  want  this  bill 
passed  as  amended.  They  want  the  bill  passed  as  we  presented  the  bill. 
Let  me  tell  you  why.  Because  it  just  seems  to  me  that  the  prospective 
nature  of  this  amendment,  saying  that  anyone  born  after  January  1, 
2005  has  a  right  to  know  who  their  parents  are  is  ridiculous.  Let  me  put 
it  in  this  context.  I  am  the  father  of  two  adopted  children.  Why,  if  those 
children  want  to  know  who  their  birth  parents  are,  should  that  be  de- 
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nied?  We  consider  ourselves  pretty  good  parents.  We  raised  these  chil- 
dren. My  daughter  has  two  children  of  her  own.  My  son  has  five  chil- 
dren. But  when  we  got  them,  we  said  to  them,  you  are  adopted.  You  came 
to  us  because  at  that  time  we  didn't  have  any  children  of  our  own.  But 
we  received  these  children.  They  were  our  own,  and  they  are  our  own 
today.  But  one  of  the  great,  great  dreams  of  my  daughter  was  to  find  out 
who  her  parents  were.  She  said,  "I  am  going  to  do  this.  I  am  going  to 
look  for  them."  Because  like  every  child,  they  have  this  great  dream. 
When  you  find  your  parents  it  is  the  greatest  thing  since  sliced  bread. 
It  is  yourself,  it  is  your  being.  You  know  who  you  are.  You  know  where 
you  came  from.  All  of  the  things  that  are  meaningful  to  you.  In  creat- 
ing yourself  are  known  to  you.  My  daughter  was  denied  that.  Her  birth 
parents  did  not  want  to  have  anything  to  do  with  her.  My  daughter 
ended  up  with  a  series  of  significant  physical  situations.  We  had  to  have 
surgery  on  her  neck  because  she  had  a  node  on  her  thyroid.  She  has  had 
another  series  of  physical  problems.  Had  she  had  access  to  even  her 
medical  records,  we  would  have  been  able  to  address  these  things  ear- 
lier. But,  in  the  course  of  human  events,  we  call  these  kids  illegitimate. 
We  say,  "You're  illegitimate."  To  use  the  colloquialism,  "You're  a  bastard", 
because  you  don't  know  who  your  parents  are.  I  appreciate  the  fact  that 
society  said  to  a  young  woman  years  ago,  that  if  you  bore  a  child  and 
you  weren't  married,  there  was  a  stigma  attached  to  that.  I  understand 
that,  but  why  should  we  hold  the  child,  why  should  we  hold  that  child 
in  limbo  where  that  child  cannot  find  out  who  their  parents  are?  I  have 
been  on  this  bill  for  the  last  two  sessions.  I  have  worked  diligently  with 
a  number  of  people.  I  can't  tell  you  how  much  work  as  been  done  by 
adoptees  and  by  parents  who  gave  up  their  children  who  support  this 
legislation.  Most  people  in  this  room  have  received  emails  from  all  over 
the  country  about  this.  It  is  difficult.  I  recognize  the  fact  that  it  is  diffi- 
cult. But  when  one  evaluates  their  worth,  that  feeling  about  one's  self 
is  so  important.  That  is  why  this  legislation  is  so  important.  I  know  that 
the  Catholic  Church  has  come  out  against  this  over  and  over  again.  I 
don't  understand  why.  I  cannot  figure  that  out  for  the  life  of  me.  These 
children,  and  many  adults  now,  deserve  an  opportunity  to  find  out  who 
their  parents  are.  They  deserve  that  opportunity.  This  bill  provides  for 
that  opportunity.  There  are  states  that  have  done  this.  The  state  of 
Oregon  has  done  it.  The  state  of  Tennessee  has  done  it.  It  is  something 
that  is  happening  around  the  country.  There  are  those  that  say,  if  you 
do  this,  it  will  cause  a  series  of  unintended  consequences.  I  don't  believe 
that.  I  do  not  believe  that.  I  think  it  is  the  right  thing  to  do  and  the  time 
has  come  to  do  the  right  thing.  There  are  children  who  deserve  this.  They 
deserve  a  right  to  know.  So  I  ask  you  to  think  very,  very  carefully  about 
voting  against  this  amendment  and  voting  for  this  bill,  ought  to  pass, 
because  it  is  the  right  thing  to  do  at  this  time.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  It  is  not  everyday  that 
Senator  D'Allesandro  and  I  end  up  on  the  same  side  of  an  issue,  but  this 
one  we  are.  I  have  a  constituent  who  feels  very  strongly  about  this  bill  and, 
in  fact,  I  thought  that  maybe  this  amendment  would  not  be  as  bad  as  it 
has  turned  out  to  be.  But  the  worse  part  of  this  is  that  it  criminalizes  a 
child,  doing  what  every  child  wants  to  do,  and  that  is  going  to  their  mother 
or  father  and  saying  "Hi,  I  am  your  kid.  Look  at  me,  I  am  your  kid."  It 
makes  it  a  misdemeanor.  Now  it  is  insulting  that  we  don't  let  these  people 
know  who  their  parents  are  but  I  think  it  is  just  outrageous  that  this 
would  make  it  a  criminal  act.  I  voted  for  this  out  of  committee,  mostly 
because  I  wanted  the  bill  to  come  out.  I  thought  that  the  time  limits  were 
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at  least  a  stepping  stone  and  that  maybe  we  could  get  rid  of  the  penalty 
part  of  it  either  here  on  the  floor  or  once  it  got  to  the  House.  As  we  have 
all  seen  the  flood  of  mail  from  the  people  who  are  involved  in  this,  they 
don't  want  it  to  pass  this  way.  They  would  rather  have  nothing  than  this. 
When  I  look  at  this  issue,  I  look  at  two  classes  of  people  involved  in  this 
bill.  One  is  the  parents  who  have  either  given  up  or  had  the  rights  taken 
from  them  that  the  child  was  given  up.  Either  they  gave  them  up  volun- 
tarily or  their  rights  were  terminated.  It  may  have  been  a  divorce  and  a 
remarriage.  There  are  all  sorts  of  things  where  people  get  adopted.  On  the 
other  hand,  we  have  a  class  of  people  who  are  the  adoptees.  Now  on  the 
adoptees  side,  they  were  children.  They  were  as  innocent  as  anybody  ever 
is.  So  we  have  totally  innocent  people  on  one  side.  The  other  side  we  have 
people  who  may  or  may  not  be  innocent.  Someone  who  went  through  a 
divorce.  Certainly  that  is  not  a  totally  innocent  act.  Somebody  who  vol- 
untarily gave  up  their  rights  to  their  child.  That  is  not  necessarily  a  to- 
tally innocent  act.  Now  certainly  someone  who  was  raped.  They  can  be 
considered  as  innocent  as  the  child,  but  if  you  put  all  of  the  people  on  one 
side  against  all  of  the  people  on  the  other  side,  that  balance  has  to  go  to 
the  people  who  are  all  innocent  of  any  wrongdoing.  We  are  telling  these 
people  that  they  have  no  right.  They  have  no  right  to  know  what  the  rest 
of  us  all  know  from  birth,  who  their  parents  are.  I  think  that  I  agree  with 
Senator  D'Allesandro  that  we  should  vote  down  this  amendment  and  pass 
the  bill  as  introduced.  It  wasn't  a  perfect  bill.  I  saw  some  things  that  could 
be  improved,  but  it  is  a  much,  much,  much  better  system  than  what  there 
is  today.  Now  if  there  are  some  people  who  back  in  the  dark  ages  before 
enlightenment,  gave  up  children,  thinking  that  nobody  would  ever  know 
that  they  had  that  child,  well  I  am  sorry  for  those  people.  There  was  a 
person  who  was  totally  innocent  in  that  transaction  who  was  wronged  by 
this.  This  is  righting  a  wrong.  Now  if  somebody  thinks  they  had  a  contract 
that  they  signed.  Well,  I  am  sorry  that  that  contract  has  to  be  null  and 
void  because  it  is  taking  away  the  rights  of  another  person.  Contracts  that 
are  entered  into  which  take  away  someone  else  rights,  are  null  and  void. 
They  can  not  be  enforced.  A  contract  entered  into  by  one  party  which  takes 
away  the  rights  of  another  party  for  the  rest  of  their  life  is  wrong.  This 
bill  rights  it.  Thank  you,  Mr.  President. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  All  I  want 
to  do  is  to  rise  and  apologize  to  Senator  D'Allesandro,  my  good  friend, 
for  allowing  my  phone  to  go  off  during  that  eloquent  speech  that  he  was 
giving  regarding  his  feelings.  I  apologize  to  the  full  Senate  as  well. 
Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  want  to  thank  Sena- 
tor D'Allesandro  for  bringing  this  forward  to  us.  It  is  a  very  emotional 
piece  of  legislation.  There  were  a  number  of  us  concerned  about  this. 
And  yet  we  understand  that  these  children  that  have  been  adopted 
have  a  need  to  find  out  who  their  biological  parents  are.  That  was  a 
concern  of  the  committee  and  the  committee  took  that  seriously.  But 
when  you  start  taking  a  look  at  who  has  more  rights,  whether  it  is  this 
one  or  that  one,  I  don't  think  that  it  is  the  place  of  the  legislature  to 
be  making  that  decision.  I  think  that  we  are  all  equal  under  the  law. 
When  you  start  looking  at  someone  who  thirty  or  forty  years  ago  gave 
up  their  child  for  adoption  and  I  am  sure  that  was  not  an  easy  thing 
for  any  women  to  do,  but  did  it  under  the  belief  that  they  would  be  held 
with  no  one  coming  forward,  ever  again,  after  them.  I  think  that  we 
need  to  uphold  that.  I  can't  imagine  what  would  happen  today  to  a  fam- 
ily if  someone  showed  up  at  their  door  and  said,  "I  am  your  child",  and 
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the  husband  didn't  know.  The  children  didn't  know.  What  kind  of  con- 
flict we'd  be  causing  in  that  home  today?  What  decisions  were  made 
thirty  or  forty  years  ago  are  not  the  decisions  or  not  the  place  we  are  at 
today  when  we  think  of  unwed  mothers  or  children  born  under  the 
guides  of  marriage.  I  do  think  that  this  is  wrong  for  us  to  proceed  in  this 
direction.  I  am  asking  you  to  inexpedient  to  legislate  this.  I  am  asking 
you  to  overturn  the  amendment.  I  would  be  willing  to  bring  in  an  amend- 
ment to  make  this  a  violation  rather  than  a  criminal  offense.  But  at  this 
point,  I  recognize  the  concern  of  the  sponsor.  I  recognize  his  concerns.  I 
understand  it,  but  I  am  looking  at  both  sides  of  this  issue  and  I  am  try- 
ing to  be  fair  to  both  sides.  Moving  it  from  this  day  forward  is  something 
that  I  could  put  into  law.  But  you  take  a  contract  that  is  thirty  or  forty 
years  old,  I  don't  feel  that  it  is  fair  to  the  biological  parents.  With  that, 
I  ask  for  overturning  the  committee  report  and  letting  me  offer  an  in- 
expedient to  legislate  for  it.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  am  very  happy  this 
morning  that  you  made  the  decision  to  wait  for  Senator  D'Allesandro  to 
come  back  from  the  funeral  that  he  attended  so  that  he  could  speak  on 
this  issue.  We  all  owe  you  a  thanks  for  that.  Senator  D'Allesandro  for 
almost  four  years  has  been  trying  to  convince  me  of  something.  He  gets 
up  there  with  his  speeches  and  I  always  seem  to  go  the  other  way,  but 
on  this  one  he  reached  out  to  me.  I  am  going  to  ask  this  body  to  vote 
down  this  amendment  and  vote  the  bill  as  Senator  D'Allesandro  wants 
it  to  be.  He  is  the  expert  in  this  room.  There  is  no  one  else  here  that  I 
have  ever  heard  from  that  has  gone  through  the  adoption  process.  There 
is  the  guy  right  there  that  has  gone  through  it.  He  is  a  professional  on 
that.  In  this  chamber,  we  usually  turn  to  people  that  know  what  the  heck 
they  are  talking  about  to  help  us  make  our  decisions.  I  am  with  Sena- 
tor D'Allesandro.  Please  vote  down  the  amendment  and  go  with  Sena- 
tor D'Allesandro's  bill.  Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  just  wanted  to 
rise  in  support  of  defeating  the  committee  amendment  also,  even  though 
I  voted  for  it  in  committee.  It  came  to  the  committee  in  two  pieces  and 
I  think  as  the  two  pieces  have  been  joined  they  make  no  sense.  First  we 
adopted  the  piece  that  created  the  criminal  penalty  in  order  to  try  and 
make  the  contact  preference  form  binding.  And  that  was  done  so  that 
we  could,  hopefully,  gain  some  support  for  having  the  measure  go  into 
effect  now.  Then  the  committee  adopted  a  piece  that  said  that  it  will  not 
take  effect,  in  essence,  until  18  years  from  now.  It  takes  effect  now  but 
we  will  have  to  wait  until  those  children  grow  to  be  18  before  anything 
would  happen.  If  that  is  the  case,  then  I  don't  think  that  we  any  longer 
need  to  make  the  contact  preference  form  binding.  So  in  my  mind,  the 
two  pieces  don't  work  together  and  I  think  that  the  amendment  should 
be  defeated.  The  only  other  thing  that  I  can  say  is  that  I  think  that  every 
single  member  of  the  committee  struggled  mightily  with  this  bill.  That 
we  all  saw  that  there  were  merits  on  both  sides.  I  would  respect  what- 
ever positions  folks  take  therefore.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

Amendment  failed. 

Question  is  on  the  motion  of  ought  to  pass. 

A  division  vote  was  requested. 
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Yeas:  12  -  Nays:  11 

Adopted. 

Ordered  to  third  reading. 

SB  427,  relative  to  the  definition  of  marriage.  Public  Institutions,  Health 
and  Human  Services  Committee.  Ought  to  pass,  Vote  4-1.  Senator  Martel 
for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  427  which  declares  that  New  Hampshire  shall  not  ac- 
cept laws  or  judicial  proceedings  of  other  states  which  recognize  rela- 
tionships between  members  of  the  same  sex  as  marriages  or  a  legal 
equivalent  of  marriage.  Neither  the  courts  nor  the  legislature  of  an- 
other state  should  dictate  the  definition  of  marriage  in  New  Hampshire 
and  the  committee  recommends  ought  to  pass  on  Senate  Bill  427  and  I 
Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  will  rise  in  opposition 
to  this  bill.  We  haven't  heard  any  debate  yet,  but  apparently  the  ex- 
pressed intent  of  some  of  the  sponsors  is  to  preserve  the  status  quo. 
The  status  quo  is  that  New  Hampshire  law  does  prohibit  a  marriage 
between  a  man  and  a  man  or  between  a  woman  and  a  woman.  How- 
ever, this  bill  goes  far  beyond  that  and  enacts  measures  that  are  preju- 
dicial and  discriminatory,  that  are  anti-family,  that  are  anti-commu- 
nity, that  are  anti-relationship.  Section  two  of  the  proposed  amendment 
to  RSA  457:3  says,  "This  state  shall  not  give  effect  to  any  public  act, 
record,  or  judicial  proceeding  of  any  other  state,  territory,  possession, 
or  tribe  respecting  a  relationship  between  persons  of  the  same  sex  that 
is  treated  as  a  marriage  or  the  legal  equivalent  of  marriage  under  the 
laws  of  such  other  state...  territory,  possession,  or  tribe,  or  a  right  or 
claim  arising  from  such  relationship."  When  we  think  about  what  mar- 
riage is  and  what  marriage  does,  it  is  an  important  foundation  of  our 
society.  It  is  one  of  the  things  that  was  fought  for  in  the  American  revo- 
lution. What  was  revolutionary  about  the  creation  of  this  nation,  was 
the  recognition  of  individual  right  and  individual  freedom.  It  is  the  first 
two  clauses  of  our  state  constitution,  speak  directly  to  the  notion  of 
equality.  The  very  first  sentence,  "All  men  are  born  equally  free  and 
independent;  therefore,  all  government  of  right  originates  from  the 
people,  is  founded  in  consent,  and  instituted  for  the  general  good."  Ar- 
ticle 2  of  our  constitution,  talks  about  the  notion  that  "all  men  have  cer- 
tain natural,  essential,  and  inherent  rights  -  among  which  are,  the 
enjoying  and  defending  life  and  liberty."  In  a  word,  "seeking  and  ob- 
taining happiness."  It  notes  that  "equality  of  rights  under  the  law 
shall  not  be  denied  or  abridged  by  this  state  on  account  of  race,  creed, 
color,  sex,  or  national  origin."  It  is  natural  for  people  to  want  to  be  in 
a  relationship.  We  sanctify,  both  through  our  religious  institutions  and 
through  recognition  in  the  state  of  a  marriage  contract,  relationships 
between  men  and  women,  monogamous  couples  who  have  a  commit- 
ment. Who  make  a  commitment  to  each  other  across  traditional  fam- 
ily bounds.  We  have  definitions  of  what  is  incestuous.  What  is  too  close 
within  the  family.  We  recognize  that  people  reach  across  those  bound- 
aries to  make  a  relationship  with  another  family.  To  join  in  a  commit- 
ment. That  commitment  is  usually  made  for  friends  and  family.  It  is  a 
commitment  where  people  usually  make  a  vow  to  forsake  all  others  in 
aspects  of  that  relationship.  And  people  try  to  achieve  that  goal.  Often 
we  fall  short  and  we  fail,  but  people  work  on  their  marriages.  They  work 
on  that  relationship.  They  work  on  that  commitment.  It  is  a  foundation 
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to  our  society  to  building  strong  families,  to  building  healthy  communi- 
ties, to  building  what  we  are.  I  recognize  that  a  lot  of  people  believe  that 
that  should  be  just  between  men  and  women.  At  a  level  I  am  comfort- 
able with  that  notion.  But  what  I  am  not  comfortable  with  is  going  be- 
yond that  notion  and  not  addressing  the  real  problem.  That  is  the  sec- 
ond part  of  the  bill  that  I  started  to  refer  to  where  it  talks  about  not 
giving  any  effect  to  the  actions  of  another  state.  I  live  on  the  border  of 
Vermont.  There  are  couples  who  have  civil  unions  in  Vermont.  We  an- 
ticipate in  just  a  couple  of  months  time,  there  will  be  same  sex  couples 
who  are  married  under  the  laws  of  the  state  of  Massachusetts.  Part  of 
those  relationships,  create  certain  rights,  certain  benefits,  certain  obli- 
gations, responsibilities,  that  could  be  contractually  arranged  for  under 
New  Hampshire  law.  For  instance,  the  right  for  medical  power  of  attor- 
ney. So  that  if  one  person  is  injured  or  harmed,  they  have  the  ability  to 
help  make  medical  decisions  for  their  partner  in  a  hospital.  What  this 
says  is  if  by  law,  a  couple  in  Vermont  or  Massachusetts  has  the  right, 
something  that  they  could  arrange  for  under  New  Hampshire  law  by 
contract,  and  they  are  visiting  New  Hampshire,  we  will  not  give  any 
effect  to  that  traditional  right  of  a  relationship  to  visit  someone  in  the 
hospital,  to  be  able  to  make  decisions  in  an  emergency.  We  may  have 
couples,  under  the  laws  of  another  state,  who  have  custody  of  children, 
who  have  joint  custody  of  children,  by  the  fact  that  they  are  joined  in 
civil  union  or  joined  by  marriage.  They  come  to  New  Hampshire  and  that 
child  ends  up  in  an  emergency  room  and  we  are  not  going  to  give  effect 
to  what  is  a  legal  relationship  in  another  state  for  a  parent  of  that  child 
to  be  able  to  make  emergency  medical  decisions  for  that  child.  That  is 
wrong.  This  is  codifying  discrimination  and  prejudice  in  our  statute.  I 
think  that  we  are  having  the  wrong  conversation  today.  I  would  like 
assistance  in  passing  out  a  floor  amendment,  which  I  am  not  going  to 
move,  but  I  want  to  put  on  the  table  for  discussion  because  I  think  this 
is  the  discussion  that  we  need  to  be  having.  This  floor  amendment... 

SENATOR  EATON  (In  the  Chair):  Senator  Below,  you  are  not  moving 
this  forward,  you  are  still  speaking  and  this  is  for  informational  pur- 
poses? 

SENATOR  BELOW:  Yes.  And  it  is  why  I  am  opposing  the  bill.  But  I  would 
like  people  to  see  this.  This,  if  I  were  to  offer  it,  and  I  will  tell  you  one 
of  the  reasons  I  am  not  offering  it  is  because  people  haven't  had  the  chance 
to  look  at  it  and  I  don't  want  to  be  flip,  but  this  is  a  serious  issue.  I  think 
that  it  needs  careful  consideration  and  I  am  not  sure  this  bill  has  had 
the  consideration  it  needs  at  this  point.  I  would  like  people  to  look  at  it 
because  if  I  am  back  here  next  year,  and  I  hope  that  I  am,  I  intend  to 
offer  something  like  this  for  serious  discussion.  What  this  would  do  is 
it  would  make  it  an  act  relative  to  civil  unions  in  the  definition  of  mar- 
riage. Because  I  think  the  conversation  that  we  need  to  be  having  is  how 
are  we  going  to  reduce  the  discrimination  and  the  inequality  that  exists 
under  our  laws  to  date?  How  are  we  going  to  give  recognition  to  people 
who  want  to  make  a  commitment  to  each  other,  to  have  that  legal  re- 
lationship? What  this  amendment  would  do  would  be  to  recognize  the 
concept  of  marriage,  at  least  with  regard  to  RSA  457,  is  reserved  for 
couples  of  the  opposite  sex  as  we  traditionally  know  marriage.  But  what 
it  would  do  is  create  a  parallel  chapter  457-A  that  parallels  the  relevant 
parts  of  457  and  recognize  that  marriages  between  couples  of  the  same 
sex  from  other  states,  civil  unions  or  domestic  partnerships  from  other 
states,  would  be  recognized  under  New  Hampshire  law  as  civil  unions. 
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It  would  allow  couples  to  be  joined  in  civil  union  whether  they  are  the 
same  sex  or  the  opposite  sex.  It  would  convey  to  those  civil  union  rela- 
tionships all  of  the  rights,  benefits,  privileges  and  convey  all  the  duties, 
responsibilities  and  obligations  in  effect  of  marriages  under  the  laws  of 
the  state,  except  those  that  are  specific  to  RSA  457.  It  goes  through  and 
it  parallels  many  of  the  provisions.  There  are  some  provisions  in  our 
marriage  laws  that  quite  honestly,  I  don't  think  make  sense  for  same  sex 
relationships.  For  instance,  under  our  marriage  laws,  we  allow  the  pos- 
sibility of  marriage  between  13  year  old  females  and  14  year  old  boys. 
That  does  have  to  be  with  parental  consent  or  with  a  judicial  decision 
to  approve  that  bypassing  the  parents.  I  have  left  out  those  provisions 
in  the  concept  of  a  civil  union  statute  and  simply  say  that  the  age  of 
consent  for  civil  union  shall  be  18.  I  think  that  is  what  is  appropriate. 
It  would  open  the  concept  of  civil  unions  up  to  both,  as  I  said,  both  same 
sex  or  opposite  sex  couples.  So  it  is  an  option  for  any  of  the  kinds  of 
relationships  that  we  think  of  marriage  to  be  joined  in  civil  union.  Some 
people  associate  marriage  with  the  religious  concepts  and  they  just  as- 
sume not.  It  doesn't  say  anything  about  how  that  is  recognized  under  a 
person's  religion  because  freedom  of  conscience,  freedom  of  religion  is 
also  an  important  part  of  our  constitution  and  our  natural  rights.  An- 
other point  that  I  just  want  to  make  briefly  about  this  bill  that  is  of  con- 
cern, is  that  it  is  jumping  off  on  an  interpretation  of  our  statute  that  says 
that  there  is  a  loophole.  I  think  that  there  is  a  serious  question  as  to 
whether  or  not  there  is  a  loophole.  But  it  is  going  to  the  fact  that  we  have 
language  that  says  marriage  is  legally  contracted  out  of  the  state  by 
persons  not  domiciled  in  the  state  but  valid  where  it  was  contracted, 
shall  be  recognized  as  a  marriage  in  this  state  if  those  people  move  here 
and  become  permanent  residents.  That  language  was  apparently  put  in 
some  years  ago  in  response  to  concern  about  the  fact  that  some  jurisdic- 
tions recognize  first  cousin  marriages.  That  is  legal,  apparently,  in  some 
states  in  this  country  and  other  jurisdictions.  There  were  instances  where 
first  cousins  who  had  been  legally  married  in  other  places,  moved  to  this 
state  and  there  was  a  question  that  that  was  not  legitimate  under  New 
Hampshire  law.  But  it  was  brought  in  to  provide  this  exception.  Instead 
of  being  explicit  about  what  it  meant  at  the  time,  they  made  this  broad 
thing  that  will  recognize  marriages  that  are  valid  in  any  other  jurisdic- 
tion. Well  another  jurisdiction  is  not  necessarily  in  the  United  States, 
but  other  jurisdictions.  Polygamist  marriages  are  recognized.  Child  mar- 
riages are  recognized.  I  don't  think  the  intent  of  this  law  was  ever  to 
recognize  those  kinds  of  relationships  as  marriages  under  New  Hamp- 
shire law.  By  enacting  this  in  the  way  that  it  is,  is  suggesting  that  that 
is  the  correct  interpretation  of  the  law,  and  that  we  do  open  the  door  to 
recognition  of  those  relationships.  That  is  why  I  think  this  bill  is  not 
ready  for  prime  time,  if  you  will.  The  other  thing  that  this  is  provoking 
in  that  II  of  the  bill,  lines  10-14,  is  it  is  inviting  the  court  to  get  involved 
in  deciding  this  issue  for  us.  I  think  I  heard  earlier  today.  Senator  Clegg 
say  something  to  the  effect  that  we  should  be  proactive  instead  of  reac- 
tive in  some  of  our  legislative  activities.  This  is  a  reactive  piece  of  leg- 
islation. It  is  reactive  and  reactionary  to  the  point  where  it  is  going  to 
provoke  the  courts  to  get  involved,  because  under  our  federal  constitu- 
tion, we  have  a  full  faith  and  credit  clause.  This  is  saying  that  we  are  not 
going  to  recognize  any  relationship  between  persons  of  the  same  sex  that 
are  legally  enacted  by  another  state.  We  are  not  going  to  give  any  effect 
to  those  relationships.  It  is  going  to  put  the  question  squarely  before  the 
courts  as  to  whether  we  can  do  this  under  the  federal  constitution,  which 
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is  why  I  think  that  we  should  be  having  the  conversation  about  some- 
thing hke  my  floor  amendment  that  would  be  proactive  and  say  okay, 
we  are  going  to  create  a  path  to  recognize  those  relationships  and  it  is 
not  going  to  be  marriage,  but  it  is  going  to  respect  the  dignity  and  the 
value  and  the  worth  of  that  commitment  and  all  of  the  implications  that 
means  to  try  to  be  good  parents,  to  raise  a  family,  to  enrich  the  health, 
the  stability  of  our  communities,  and  the  value  of  committed  relation- 
ships. Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Below,  are 
you  aware  that  right  now,  for  example,  if  I  want  to  have  someone  else 
transact  legal  business  for  me  right  now,  I  can  do  so  by  creating  a  docu- 
ment called  the  Power  of  Attorney?  If  I  wanted  to  have  a  will  or  a  trust 
or  something  name  a  guardian  or  someone  to  take  care  of  any  minor 
children  or  some  dependents  of  mine,  I  can  also  name  that  within  a  le- 
gal document?  And  finally.  Senator  Below,  are  you  also  aware  that  if  I 
want  to  have  someone  authorize  surgical  procedures,  access  to  medical 
records,  a  right  to  die  or  any  of  those  types  of  issues,  that  I  could  do  so 
with  a  health  care  proxy  in  this  state  that  is  allowable  to  anyone  regard- 
less of  whether  this  bill  is  passed  or  not? 

SENATOR  BELOW:  Precisely  my  point,  because  we  could  do  those  things 
in  New  Hampshire  for  a  committed  or  any  couple.  And  that  would  have 
legal  effect  in  other  states.  What  this  is  saying  is  if  you  enter  into  a  con- 
tract that  creates  those  same  rights  in  another  state,  by  means  of  that 
state  laws,  we  are  not  going  to  give  effect  to  it,  because  it  was  done  un- 
der marriage.  Those  are  things  that  happen  as  a  consequence  of  mar- 
riage in  this  state,  many  of  them.  There  is  a  whole  lot  of  things  that  do. 
When  Vermont  looked  at  this  issue,  they  cataloged  over  six  hundred 
rights,  benefits  and  responsibilities  under  the  law  which  are  associated 
with  marriage  that  they  made  associated  with  civil  unions  as  said.  So 
when  people  have  that  recognized  relationship,  they  have  those,  which 
include  things  like,  in  effect,  the  medical  power  of  attorney.  This  says 
we  are  not  going  to  recognize  if  those  were  created  under  a  civil  union 
contract  or  a  marriage  contract  under  another  state. 

SENATOR  SAPARETO:  Actually,  Senator,  you  can  name  a  brother  to 
this  in  any  state  right  now.  They're  legal  documents  that  are  acceptable 
in  all  fifty  states.  They  are  created  regardless  of  sex  and  have  nothing 
to  do  with  marriage,  Senator.  That  is  part  of  my  point.  There  are  mis- 
conceptions here  along  that  bill.  You  don't  have  to  be  married  to  create 
a  health  care  proxy  with  anyone  you  designate.  In  fact,  most  states,  as 
a  financial  planner,  we  advise  our  clients  who  are  married,  to  create 
these  documents  because  they  are  not  granted  these  through  marriage. 
It  is  regardless  of  that  point.  Finally,  Senator,  you  mentioned  about 
happiness  to  seek  and  obtain  it.  I  can  recall  back  in  the  1860's  the 
Brigham  Young's  Group  in  Utah,  that  part  of  their  religious  freedom 
included  polygamy.  So  my  question  to  you  is,  that  if  that  is  how,  in  that 
case,  more  than  couples,  to  obtain  happiness,  to  those  who  are  seeking 
it,  then  why  isn't  polygamy  then  allowed  if  it  creates  the  same  end? 

SENATOR  BELOW:  I  think  it  is  not  allowed  because  as  a  matter  of 
public  policy.  I  think  that  marriage  is  somewhere  between  the  realm  of 
a  right  and  a  public  good.  It  is  some  of  both.  It  is  not  simply  a  right  that 
is  unlimited.  We  do  put  parameters  on  it.  One  of  those  parameters  is  we 
put  it  between  two  people.  I  think  that  there  is  good  public  policy  rea- 
sons for  that,  in  that  polygamous  relationships  have  additional  compli- 
cations in  terms  of  trust,  in  terms  of  power  relationships,  in  terms  of 
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jealousy,  that  as  a  matter  of  public  policy  we  say  that  is  not  in  the  good 
or  appropriate  kind  of  relationship  to  recognize.  I  am  not  proposing  to 
recognize  it.  I  am  saying  that  we  need  to  provide  some  legal  recognition 
to  couples,  because  we  have  defined  marriage  as  couples,  but  not  as 
marriage,  but  as  a  civil  union.  We  should  be  talking  about  how  we  do 
that  in  a  way  that  is  respectful  of  the  dignity  of  people  who  have  pas- 
sionate feelings  on  both  sides  of  this  issue. 

SENATOR  SAPARETO:  Thank  you.  Senator. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  beg  to  differ  with 
Senator  Below.  What  is  common  about  this  has  not  been  aired  out.  There 
were  over  400  people  that  came  over  to  the  hearing  right  next  door,  in 
Representatives  Hall.  There  were  four  hours  of  testimony  for  pro  and 
con  on  this  bill.  Equally  and  fairly.  There  were  individuals,  as  he  states, 
who  were  on  both  sides  of  the  issue,  who  made  their  points  based  on 
their  real  inner  beliefs.  But  the  majority  of  the  folks  who  contacted  many 
of  us,  especially  me  on  this  matter  and  my  committee  members,  and  as 
well  as  the  people  who  attended,  voiced. ..voiced,  deep  concern  for  keep- 
ing marriage  as  defined  by  New  Hampshire  law,  the  way  that  it  is.  I 
can  understand  some  of  the  problems  and  some  of  the  fears  that  some 
people  may  have  regarding  not  recognizing  this  and  not  recognizing 
that.  Our  constitution  is  not  set  that  way.  So,  Mr.  President,  I  urge  that 
we  pass  this  bill  as  stated  and  go  forward  with  this  so  that  we  can  send 
it  the  House  and  with  an  ought  to  pass  motion.  I  thank  you  very  much, 
Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Like  many  of  you,  I 
hope  all  of  you,  I  have  struggled  with  this  bill.  I  hope  you  have  all  taken 
time  to  look  at  it.  Like  so  many  of  you,  I  honor  the  institution  of  mar- 
riage and  its  commitment,  its  sacred  vows,  and  the  many  blessings  and 
rights  that  those  of  us  who  are  married  receive.  I  have  been  married  29 
years  and  in  today's  world,  29  years  is  a  really  long  term  commitment. 
Not  to  say  that  it  has  been  bad,  but  it  has  been  a  long  term.  When  my 
husband  and  I  took  our  wedding  vows,  we  pledged  to  love,  honor  and 
cherish  each  other  until  death  do  us  part.  When  you  stop  and  think  about 
these  words,  both  individually  and  as  a  whole,  these  are  words  that  are 
not  exclusive  to  relationships  between  men  and  women.  "Love,  honor  and 
cherish."  I  love,  honor  and  cherish  many  women  in  this  city.  I  love  my 
two  sisters.  I  love  my  mother.  New  Hampshire  already  has  a  law  that 
says  that  a  man  cannot  marry  a  man  and  a  woman  cannot  marry  an- 
other woman.  If  you  vote  against  this  bill  as  I  will,  that  will  still  be  the 
law  in  this  state.  For  those  who  seek  to  limit  relationships  between 
people,  those  laws  will  be  still  be  there.  New  Hampshire's  tradition  of 
marriage  being  between  a  man  and  a  woman  will  be  remain  intact.  For 
29  years  I  have  known  that  if  I  were  ill  or  old  age  prevented  me  for 
caring  for  myself,  or  if  I  should  die,  my  husband  and  family  would  be 
taken  care  of  as  I  wanted.  I  never  had  to  question  whether  the  most 
important  person  in  my  life  would  be  barred  from  my  sick  bed  or  even 
worse,  from  my  death  bed,  and  neither  have  any  of  you.  We  have  the 
legal  luxury  of  this  comfort.  So  much  so,  that  we  take  it  for  granted.  As 
I  discovered  in  looking  within  myself  on  this  bill,  I  had  never  put  my- 
self in  another's  shoes.  But  some  of  our  friends  and  some  of  our  neigh- 
bors, many  of  our  constituents,  my  own  cousin,  and  yes,  members  of  our 
family  throughout  the  state,  don't  have  this  mental  peace.  The  issue  here 
today  is  not  whether  who  are  gay  or  lesbian  are  going  to  have  the  right 
to  marry  in  New  Hampshire.  That  is  not  what  this  bill  is  about.  This  bill 
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is  about  voiding  relationships  period.  That  is  what  it  does.  It  says  to  our 
children,  our  brothers  and  sisters,  and  to  the  constituents  that  we  rep- 
resent, and  to  my  own  cousin,  that  their  relationships  don't  matter.  That 
might  be  how  you  feel,  but  it  is  not  how  I  feel,  and  that  is  not  how  I  plan 
to  vote.  How  can  we  in  this  Senate  talk  about  the  sanctity  of  our  mar- 
riages, relationships  that  are  based  on  love,  honor  and  commitment, 
when  we  vote  to  invalidate  the  relationships  of  others  that  are  based  on 
these  same  values,  simply  and  only  because  those  relationships  are  be- 
tween people  of  the  same  sex?  I  question  if  this  bill,  limiting  the  legal 
rights  of  others  is  constitutional  under  our  own  New  Hampshire  consti- 
tution. This  bill  does  nothing,  nothing  at  all  to  make  any  marriage  stron- 
ger in  this  state.  What  this  bill  does  is  relegate  thousands  of  good,  hon- 
est, taxpaying  human  beings,  to  second  class  citizenship.  It  would  be 
easy  to  claim  in  an  election  year,  that  this  bill  is  politically  motivated, 
that  the  sponsors  were  more  concerned  with  making  electoral  points 
with  the  public  than  establishing  a  needed  policy  in  the  state.  It  is  tempt- 
ing to  say  that  this  bill  which  solves  no  problem  is  meant  to  spur  people 
to  work  for  the  defeat  of  those  of  us  who  stand  for  civil  rights  by  voting 
against  it.  But  that  is  not  why  I  am  bringing  up  this  issue.  I  am  not  going 
to  make  those  charges.  I  am  asking  all  of  you  to  vote  against  this  bill 
for  the  simple  reason  that  it  is  not  necessary.  Our  own  Attorney  Gen- 
eral has  said  it  is  not  necessary.  Our  own  Governor  confirmed  that  in 
recent  news  statements.  This  is  a  divisive  and  unnecessary  bill  that 
seeks  to  divide  us  at  a  time  when  we  should  be  turning  our  attention  to 
the  real  issues  of  our  state.  New  Hampshire  people  are  more  concerned 
with  finding  jobs,  getting  healthcare  and  affordable  prescriptions  drugs, 
access  to  educational  opportunities,  decent  wages,  livable  environments. 
Why  should  we  scapegoat  a  segment  of  our  society  and  deny  them  the 
basic  civil  rights?  I  urge  my  Senate  colleagues  to  vote  against  this  un- 
necessary legislation.  We  represent  people.  All  of  us  have  been  elected 
to  represent  people.  People  who  have  loved,  honored  and  cherished  their 
partners  for  a  lot  longer  than  my  29  years.  The  only  difference  between 
them  and  us  is  that  they  are  born  with  different  preferences.  That  is  the 
only  difference.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  rise  to  make  a  state- 
ment. I  heard  Senator  Larsen's  comment.  She  gave  a  very  nice  testi- 
mony, but  she  mentioned  that  the  sponsors  are  perhaps  doing  this  for 
political  reasons.  Well  I  am  one  of  the  sponsors  of  that  bill.  Senator 
Larsen  and  colleagues,  and  it  is  not  for  political  reasons.  I  have  a  num- 
ber on  the  other  side  of  this  issue  in  my  district  and  I  know  where  I  stand 
because  when  they  call  me,  I  tell  them  about  their  lifestyle  that  I  don't 
like  and  they  don't  like  me  because  I  have  my  lifestyle.  That  is  okay.  We 
will  exist  together.  But  this  is  not  politically  motivated  on  this  sponsor's 
mind  and  it  never  will  be  on  any  other  bill  in  this  legislature.  When  I 
vote  up  here,  it  is  from  here  and  here,  and  from  what  I  hear  out  there. 
It  is  not  from  worrying  about  whether  I  am  going  to  get  another  five 
votes  out  there  come  September  or  November.  This  is  not  a  political  is- 
sue for  this  guy.  I  got  a  hunch  that  there  are  others  in  this  chamber 
that  might  be  cosponsors  or  sponsors  of  this  bill  that  might  make  the 
same  statement.  Well  you  know,  that  wasn't  very  good.  Everything  else 
was  good,  but  that.  That  one  I  disagree  with,  but  I  will  still  send  you 
a  Christmas  card. 

SENATOR  LARSEN:  I  honor  your  opinion. 

SENATOR  BARNES:  Thank  you. 
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SENATOR  FOSTER:  Thank  you,  Mr.  President.  Probably  out  of  all  the 
bills  that  I  have  had  to  deal  with,  this  has  been  the  most  difficult  be- 
cause the  easy  thing  for  me  to  do  would  to  be  to  vote  yes  on  this  piece 
of  legislation.  Like  most  of  you,  I  have  received  tremendous  amounts  of 
correspondence  about  this  bill  from  both  sides.  Probably  more  in  favor 
than  opposed.  My  reasons  though,  there  are  reasons  that  I  cannot  sup- 
port it.  Senator  Below  and  Senator  Larsen  went  through  why  it  may  not 
be  necessary  as  a  matter  of  law  and  I  don't  think  it  is.  I  think  that  the 
law  is  clear.  There  may  well  be  individuals  who  move  up  and  attempt 
to  have  their  marriages  honored  in  our  state  and  the  courts  will  decide 
whether  or  not  they  are  honored.  I  don't  think  they  will  be,  but  if  they 
were,  there  would  be  an  opportunity  to  change  the  law,  because  we 
would  then  actually  have  a  real  problem  that  is  in  need,  by  some  of  you, 
of  a  solution.  But  more  than  that,  the  bill  doesn't  just  deal  with  that 
situation.  To  me,  section  II  of  the  bill  goes  much  further.  Senator  Below 
put  before  you,  what  he  would  like  to  have  a  discussion  about.  Section  II 
of  the  bill  goes  well  beyond  prohibiting  recognition  of  marriage.  It  pro- 
hibits any  recognition  of  any  rights  or  benefits  given  to  individuals  in 
other  states.  I  don't  see  why  we  need  to  do  that.  It  goes  well  beyond  the 
issue  of  marriage.  Individuals  who  are  in  other  states,  whose  laws  may, 
for  example,  honor  property  rights  between  two  individuals  who  died 
testate  to  respond  to  Senator  Sapareto's  concerns,  would  not  be  honored 
in  our  state  as  I  see  it  here.  If  an  individual  owned  property  in  the  state 
of  New  Hampshire,  but  lived  in  another  state,  died  in  testate,  and  that 
state's  laws  honored  a  relationship  between  two  individuals,  this  law 
says  that  we  can't  honor  it  here.  I  don't  think  that  is  right.  That  is  just 
an  example.  There  are  others  that  I  could  give.  So  this  bill,  I  don't  think, 
is  necessary  to  begin  with  because  I  think  the  law  is  clear.  Our  Attor- 
ney General  has  indicated  that.  I  believe  that  Senator  Larsen  is  right, 
our  Governor  indicated  that  before.  Then  it  goes  beyond  the  situation 
further  than  I  am  willing  to  go.  So  I  am  going  to  oppose  this  legislation. 
Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Foster,  ac- 
tually if  the  property  was  then  listed  in  joint  transfer  of  survivorship, 
regardless  of  marital  status,  wouldn't  the  property  then  revert  to  the 
survivor  even  without  legal  documents? 

SENATOR  FOSTER:  What  you  are  asking... I  will  respond  the  answer  is 
yes.  But  what  you  are  asking  individuals  to  do  in  other  states,  who  have 
other  states  laws,  is  think  about  the  fact  that  New  Hampshire  doesn't 
honor  it.  If  an  individual  in  Massachusetts  for  example,  had  a  relation- 
ship with  another  individual  and  owned  property  on  Lake  Winnipesaukee 
and  they  died  intestate.  The  laws  of  intestacy  in  Massachusetts  would 
apply.  What  you  are  asking  them  to  do  is  to  say  "I  know  in  New  Hamp- 
shire they  don't  honor  it,  so  I  have  to  title  that  property,  joint  tenants,  with 
rights  of  survivorship."  I  don't  think  that  is  right  for  us  to  do  that. 

SENATOR  SAPARETO:  I  disagree.  Thank  you. 

Question  is  on  the  motion  of  ought  to  pass. 

A  roll  call  was  requested  by  Senator  Prescott. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Johnson,  Kenney,  Boyce,  Green, 
Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Clegg,  Gatsas, 
Barnes,  Martel,  Sapareto,  Morse,  Prescott. 
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The  following  Senators  voted  No:  Gallus,  Below,  Foster,  Larsen, 
D'Allesandro,  Estabrook,  Cohen. 

Yeas:  16  -  Nays:  7 

Adopted. 

Ordered  to  third  reading. 

SB  434,  relative  to  importing  prescription  drugs  from  Canada.  Public 
Institutions,  Health  and  Human  Services  Committee.  Ought  to  pass  with 
amendment,  Vote  5-0.  Senator  Martel  for  the  committee. 

Public  Institutions,  Health  and  Human  Services 

March  3,  2004 

2004-0664S 

01/09 

Amendment  to  SB  434 
Amend  RSA  21-I:14-c  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

21-I:14-c  Program  to  Import  Drugs  From  Canada  Authorized.  The  com- 
missioner of  the  department  of  administrative  services  may  establish  a 
program  to  import  prescription  drugs,  which  have  been  approved  by  the 
Canadian  government  for  use  by  Canadian  citizens,  from  Canada  for  state 
residents,  including  drugs  for  the  Medicaid  program,  if  such  program  is 
consistent  with  federal  law.  The  commissioner  of  the  department  of  ad- 
ministrative services  may  adopt  rules,  pursuant  to  RSA  541-A,  relative 
to  the  proper  disbursement  of  the  drugs  and  other  matters  relative  to  the 
proper  administration  of  this  section. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  I  move  ought 
to  pass  with  amendment  on  Senate  Bill  434  which  authorizes  the  com- 
missioner of  the  Department  of  Administrative  Services  to  establish  a 
program  to  import  prescription  drugs  from  Canada  as  long  as  the  pro- 
gram is  consistent  with  federal  law.  The  committee  amended  the  bill  to 
require  that  any  prescription  drugs  imported  from  Canada  be  the  same 
drugs  approved  by  the  Canadian  equivalent  of  the  FDA  for  use  by  Ca- 
nadian citizens.  The  committee  unanimously  recommends  ought  to  pass 
with  amendment  on  Senate  Bill  434.  And  I  want  to  thank  you,  Mr.  Presi- 
dent. Would  it  be  in  order  for  me  to... do  we  have  to  vote  on  this  amend- 
ment first,  Mr.  President? 

SENATOR  EATON  (In  the  Chair):  We  will  vote  to  adopt  the  amendment 
first,  and  if  there  is  another  floor  amendment  we  will  entertain  it  at  that 
point.  Thank  you.  Senator  Martel. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  Yes,  I  would  just 
like  to  put  on  the  record  that  I  am  supporting  this  bill  because  I  believe 
that  it  will  do  no  harm,  but  I  am  really  unconvinced  that  it  will  do  any 
good  either.  The  bill  requires  federal  approval  before  any  importation  of 
drugs  and  that  seems  unlikely,  especially  in  the  short  term.  So  we  are 
passing  a  bill  to  be  ready,  when  and  if,  federal  approval  becomes  a  real- 
ity. Okay,  I  think  the  bill's  language  contains  enough  consumer  protec- 
tions and  so  I  can  support  its  passage. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Although  we  have  all 
been  through  a  tough  series  of  bills,  I  have  to  stand  up  and  say  that  in 
passing  this  bill,  we  cannot  persuade  ourselves  that  somehow  we  are 
now  making  prescription  drugs  more  affordable  and  available  here  in 
New  Hampshire.  Maybe  in  the  long  run,  but  the  importation  of  drugs 
from  Canada  is  not  the  answer  to  making  prescription  drugs  affordable 
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in  our  state  and  we  cannot  rest  on  our  laurels  and  point  to  this  bill  as 
some  accomplishment.  I  will  vote  for  it,  but  it  isn't  what  we  need  to  do. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Senator  Martel  offered  a  floor  amendment. 

Sen.  Martel,  Dist.  18 

March  9,  2004 

2004-0756S 

01/05 

Floor  Amendment  to  SB  434 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Statement  of  Purpose.  The  general  court  hereby  acknowledges  its 
responsibility,  and  the  responsibility  of  all  elected  officers,  to  uphold  state 
and  federal  law  and  to  protect  the  health  and  safety  of  citizens.  The  gen- 
eral court  recognizes  that  federal  law  restricting  the  importation  of  for- 
eign drugs  preempts  state  law  and  prohibits  the  importation  of  drugs  by 
anyone  other  than  the  original  manufacturer  in  full  compliance  with  an 
approved  NDA  (New  Drug  Application)  or  ANDA  (Amended  New  Drug 
Application).  The  general  court  further  recognizes  that  the  health  and 
safety  of  citizens  may  be  at  risk  if  foreign  drugs  are  imported  by  individu- 
als or  state  or  local  governments  since  neither  the  United  States  Food  and 
Drug  Administration  nor  the  Canadian  government  will  guarantee  the 
safety  of  such  drugs,  and  since  many  such  drugs  are  imported  via  the 
Internet  in  which  case  the  point  of  origin,  manufacturing  method,  and 
means  of  storage  and  transportation  are  unknown.  Finally,  the  general 
court  recognizes  that  some  individuals  or  state  or  local  governments  will 
continue  to  consider  the  importation  of  foreign  drugs  in  an  effort  to  re- 
duce prescription  drug  expenditures.  Therefore,  the  general  court  hereby 
requires  the  following  to  occur:  that  the  purchasing,  facilitating,  distrib- 
uting, and/or  coordinating  of  the  importation  of  foreign  drugs  shall  be  in 
accordance  with  federal  law;  and  that  information  shall  be  available  to 
citizens  about  the  risks  and  benefits  of  importation  of  foreign  drugs  either 
by  travel  to  a  foreign  country  or  by  mail  or  Internet  ordering. 

2  New  Sections;  Program  to  Import  Drugs  From  Canada.  Amend  RSA 
126-A  by  inserting  after  section  4-a  the  following  new  sections: 

126-A:4-b  Program  to  Import  Drugs  From  Canada  Authorized. 

I.  The  commissioner  may  establish  a  program  to  import  prescription 
drugs  from  Canada  for  state  residents,  including  drugs  for  the  Medic- 
aid program,  if  such  program  is  consistent  with  federal  law.  The  com- 
missioner may  adopt  rules,  pursuant  to  RSA  541-A,  relative  to  the  proper 
disbursement  of  the  drugs  and  other  matters  relative  to  the  proper  ad- 
ministration of  this  section. 

II.  Purchasing,  facilitating,  distributing,  and/or  coordinating  of  the 
importation  of  foreign  drugs  shall  be  in  accordance  with  Section  1121, 
entitled  "Importation  of  Prescription  Drugs,"  of  the  federal  Medicare 
Prescription  Drug,  Improvement,  and  Modernization  Act  of  2003,  Pub- 
lic Law  108-173. 

126-A:4-c  Information  Regarding  Importation  of  Drugs  Required.  The 
department  shall,  within  its  existing  resources,  provide  information  to 
the  citizens  of  New  Hampshire  about  the  risks  and  benefits  of  importa- 
tion of  foreign  drugs  either  by  travel  to  a  foreign  county  or  by  mail  or 
Internet  ordering.  The  department  shall  include  all  information  in  the 
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standardized  pamphlet  developed  pursuant  to  RSA  318:47-e,  and  shall 
post  such  information  on  the  department's  website  and  any  website  that 
indicates  the  department's  endorsement  or  certification  of  any  foreign 
pharmacy. 

3  New  Section;  Importation  of  Foreign  Drugs;  Information.  Amend 
RSA  318  by  inserting  after  section  47-d  the  following  new  section: 

318:47-e  Pharmacies;  Information  on  Importation  of  Foreign  Drugs. 

I.  Whenever  a  pharmacist  dispenses  a  drug  pursuant  to  a  prescrip- 
tion, the  pharmacist,  or  designee,  shall  present  to  the  consumer  a  stan- 
dardized pamphlet,  developed  by  the  board,  in  consultation  with  the 
department  of  health  and  human  services,  regarding  the  risks  and  ben- 
efits of  importation  of  foreign  drugs  either  by  travel  to  a  foreign  coun- 
try or  by  mail  or  Internet  ordering. 

II.  The  board,  in  consultation  with  the  commissioner  of  the  depart- 
ment of  health  and  human  services,  shall  adopt  rules,  under  RSA  541-A, 
relative  to  the  content,  format,  and  any  distribution  in  addition  to  the 
distribution  required  in  paragraph  I  of  any  materials  required  under  this 
section. 

4  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0756S 

AMENDED  ANALYSIS 
This  bill  authorizes  the  commissioner  of  the  department  of  health  and 
human  services  to  establish  a  program  to  import  prescription  drugs  from 
Canada.  This  bill  also  requires  the  department  and  pharmacists  to  pro- 
vide certain  information  to  consumers  regarding  the  importation  of  drugs 
from  Canada. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  While  it  is  being  passed  out,  Mr.  President,  I  would  like  to 
speak  to  it.  This  amendment  that  I  am  bringing  forward  here,  is  through 
the  request  of  the  Group  Farmer  and  also  from  other  people  who  are  in- 
terested in  making  sure  that  when  this  becomes  law  that  we  are  able  to 
make  sure  that  people  who  live  here  in  the  state,  be  well  enough  educated 
and  well  enough  to  understand  that  there  could  be  some  ramifications 
with  regard  to  prescription  drugs  from  Canada.  I  mentioned  that  I  would 
bring  this  forward  today  so  that  we  would  get  a  fair  hearing,  and  because 
there  are  some  merits.  It  does  not  eliminate  the  bill  as  is.  It  just  adds  a 
precautionary  section  which  would  allow  this  to  happen  in  the  future.  So 
I  urge  my  fellow  colleagues  to  consider  this  amendment  and  to  vote  in 
favor,  if  you  can.  I  hope  you  can.  It  depends  on  your  feeling  on  it  but  I 
certainly  would  want  you  to  look  it  and  also  to  vote  on  it  as  well.  Thank 
you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  Senator  Martel,  as 
you  know,  I  was  concerned  about  this  lengthy  floor  amendment  coming 
in,  I  mean  this  lengthy  amendment  coming  into  the  committee  at  the  last 
minute,  so  you  are  bringing  it  here  to  the  floor.  I  have  similar  concerns 
because  we  have  not  yet  had  an  opportunity  to  understand  its  ramifi- 
cations. In  particular,  I  am  concerned  on  lines  27-29  where  it  says  that 
the  "purchasing,  facilitating,  distributing,  and/or  coordinating  of  the 
importation  of  foreign  drugs  shall  be  in  accordance  with  Section  1121, 
entitled  "Importation  of  Prescription  Drugs,"  of  the  federal  Medicare 
Prescription  Drug,  Improvement,  and  Modernization  Act  of  2003,  Pub- 
He  Law  108-173."  What  is  that? 
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SENATOR  MARTEL:  I  know  it  descriptively,  but  I  don't  know  it  in 
depth.  I  would  not  want  to  step  in  bounds  that  I  am  not  sure  of.  What  I 
may  ask  you  to  do,  Senator,  if  you  have  a  problem  with  this  amendment, 
I  would  ask  you  to  vote  it  down.  We  can  readdress  it  some  other  time,  if 
we  can't  satisfy  you  with  that  clause.  I  wish  that  I  could  give  you  a  bet- 
ter answer.  I  just  don't  know  and  I  can't  give  you  a  better  answer  than 
that.  It  just  has  to  do  with  the  federal  drug  administration  laws  deal- 
ing with  the  purchasing  of  drugs  from  out  of  the  country.  That  is  what 
I  know  of  it.  I  am  sorry  that  I  can't  give  you  a  better  answer,  but  just 
vote  against  it  if  you  have  a  problem. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  guess  that  I 
would  urge  my  colleagues  to  do  that.  To  vote  down  this  amendment  and 
let  it  come  to  the  House.  If  it  has  merit,  it  can  be  added  on  there.  It  is  a 
rather  complicated  amendment  in  that  it  does  give  reference  to  several 
other  statues,  state  and  federal,  and  I  think  it  is  an  inappropriate  floor 
amendment. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  opposition  of  the 
amendment  for  the  same  reasons  just  stated.  I  think  it  is  too  complicated 
to  try  and  understand  on  the  floor.  I  think  the  bill  as  it  stands  is  a  good 
bill  and  something  that  we  should  send  forward  to  the  House.  Thank 
you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Mr.  President, 
I  rise  to  support  rejection  of  the  floor  amendment  and  support  the  ma- 
jority and  Senator  Estabrook.  When  an  amendment  comes  as  complex 
an  issue  as  this  one,  relating  to  federal  law  that  has  just  become  federal 
law  and  saying  that  we  must  accept  federal  regulations  that  we  haven't 
seen,  I  think  it  is  inappropriate  for  us  to  move  forward  on  this.  Thank 
you,  Mr.  President. 

SENATOR  LARSEN:  I  just  rise  to  support  Senator  Clegg's  motion  to  vote 
down  this  amendment. 

Floor  amendment  failed. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  333-FN,  establishing  a  unique  pupil  identification  system.  Finance 
Committee.  Inexpedient  to  legislate.  Vote  4-2.  Senator  D'Allesandro  for 
the  committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  would  hope 
that  the  body  would  vote  down  the  inexpedient  to  legislate  so  that  I  can 
introduce  an  ought  to  pass  amendment  and  I  will  articulate  on  that  after 
we  have  taken  the  vote.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  would  Hke  to  rise  in 
support  of  the  request  by  Senator  D'Allesandro.  That  is  a  request  by  the 
majority  of  the  Finance  Committee  as  well.  Thank  you,  Mr.  President. 

Motion  failed. 

Senator  D'Allesandro  moved  ought  to  pass. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  After  hearing 
Senate  Bill  333,  new  information  came  to  the  body  that  answered  our 
queries  about  the  dollars,  where  the  dollars  would  come  from.  The  dol- 
lars come  from  federal  dollars  that  are  available  in  the  Department  of 
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Education,  so  there  will  be  no  need  for  any  new  state  funds.  The  Depart- 
ment clearly  articulated  where  the  dollars  would  come  from,  how  the 
dollars  would  be  spent  and  we  would  be  receiving  a  report  as  to  how  the 
movement  was  taking  place  with  regard  to  the  implementation  of  this 
item.  Also  we  found  out  as  part  of  the  No  Child  Left  Behind  legislation, 
this  is  an  imperative  that  this  be  done.  So  we  found  out  that  the  financ- 
ing is  there.  The  financing  is  all  federal  funds.  Those  funds  are  in  hand 
as  we  speak.  What  has  to  be  done,  it  has  been  assigned  to  a  particular 
individual  within  the  Department  of  Education.  I  think  that  we  felt  very 
comfortable  that  this  individual  was  very  capable  of  doing  the  job  and 
giving  us  the  information  that  we  needed.  Thirdly,  we  would  be  reported 
to  in  a  timely  fashion,  as  to  the  progress  of  this  situation.  There  was  no 
cost  incurred  by  the  local  communities,  so  the  28-a  issue  was  completely 
taken  off  the  table.  Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  want  to  thank  Sena- 
tor D'Allesandro  and  Senator  Green  for  being  persistent  in  taking  care 
of  that  fiscal  note  because  this  particular  piece  of  legislation  is  extremely 
important.  What  it  does  immediately  is  help  us  track  our  students  so 
that  we  can  then  keep  track  of  transfers  or  drop  outs.  But  what  is  most 
important  is  this  unique  pupil  identifier  is  important  for  the  transition 
that  we  are  making  in  the  testing  program  and  that  testing  program  is 
moving  from  the  NEAP  test  that  we  give  now  to  a  gains  base  test  that 
we  hope  to  be  giving  in  September  of  2005.  Without  this  unique  identi- 
fier, without  moving  in  this  direction,  we  would  not  be  able  to  check  stu- 
dents to  see  if  they  are  making  gains  yearly  and  that  is  the  direction  that 
the  state  wants  to  go  in.  Without  this,  we  could  be  jeopardizing  the  funds 
that  we  are  using  for  our  testing  program  now.  In  order  to  transition  into 
a  new  test,  we  can  use  our  federal  dollars  for  the  testing.  So  I  want  to 
thank  the  Finance  Committee  for  moving  forward  on  this  and  being  per- 
sistent. Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  525-FN-A,  relative  to  the  deposit  of  a  portion  of  real  estate  trans- 
fer tax  revenue  in  the  land  and  community  heritage  investment  pro- 
gram trust  fund.  Finance  Committee.  Ought  to  pass  with  amendment, 
Vote  8-0.  Senator  Clegg  for  the  committee. 

Senate  Finance 
March  2,  2004 
2004-0648S 
10/04 

Amendment  to  SB  525-FN-A 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  land  and  community  heritage  investment  program 
administration. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Program  Administration;  Financial  Assistance.  Amend  the  introduc- 
tory paragraph  of  RSA  227-M:8,  III  to  read  as  follows: 

III.  Financial  assistance  to  eligible  applicants  shall  be  provided 
through  grants  and  block  grants  (grants  to  another  organization  for  re- 
granting)  and  loans.  Financial  assistance  may  only  be  expended  on  eli- 
gible resources  for  the  following  purposes: 

2  Effective  Date.  This  act  shall  take  effect  July  1,  2004. 
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2004-0648S 

AMENDED  ANALYSIS 
The  bill  allows  loans  to  be  made  to  eligible  applicants  for  financial 
assistance  under  the  land  and  community  heritage  investment  trust 
program. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  525 
ought  to  pass  as  amended.  As  amended,  the  bill  will  allow  the  Land  and 
Community  Heritage  Investment  Program  to  offer  loans  to  eligible  ap- 
plicants. This  will  allow  applicants  around  the  state  to  apply  for  money 
from  the  state  portion  of  the  LCHIP  Fund.  Please  join  the  Finance  Com- 
mittee in  its  recommendation  as  ought  to  pass  as  amended.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Senator  Larsen  offered  a  floor  amendment. 

Sen.  Larsen,  Dist.  15 

March  9,  2004 

2004-0751S 

09/10 

Floor  Amendment  to  SB  525-FN-A 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  electricity  consumption  tax  and  the  land  and 
community  heritage  investment  program. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Electricity  Consumption  Tax;  Definition  of  Consumer.  Amend  RSA 
83-E:l,  II  to  read  as  follows: 

II.  "Consumer"  means  any  person,  including  governmental  units, 
receiving  electrical  energy  for; 

(a)  Consumption  in  this  state  and  includes  any  person  receiving 
electrical  energy  for  the  use  of  such  person's  tenants;  or 

(b)  Consumption  or  resale  out  of  this  state  when  such  elec- 
trical energy  is  generated  within  New  Hampshire. 

2  Electricity  Consumption  Tax;  Definition  of  Provider.  Amend  RSA 
83-E:l,  V  to  read  as  follows; 

V.  "Provider"  means  any  person,  including  governmental  units,  dis- 
tributing, redistributing,  or  transmitting  electrical  energy  for  consump- 
tion in  this  state  or  distributing^  redistributing,  transmitting  or 
generating  electrical  energy  that  is  generated  within  New  Hamp- 
shire for  consumption  or  resale  out  of  this  state.  The  term  does  not 
include  persons  who  redistribute  electrical  energy  solely  for  the  use  of 
their  tenants  and  who  are  consumers  pursuant  to  RSA  83-E:l,  II. 

3  Electricity  Consumption  Tax  Revenues;  Portion  for  Land  and  Com- 
munity Heritage  Investment  Trust  Fund.  Amend  RSA  83-E:9,  I  to  read 
as  follows: 

I.  The  commissioner  shall  collect  the  taxes  imposed  under  this  chap- 
ter, interest  on  tax,  additions  to  tax  and  penalties  imposed,  and  pay  over 
to  the  state  treasurer  the  amount  of  funds  collected  under  this  chapter. 
Of  the  funds  collected  under  this  chapter  annually,  the  portion 
attributable  to  electrical  energy  generated  within  New  Hampshire 
for  consumption  or  resale  out  of  state  shall  be  appropriated  to  and 
deposited  in  the  land  and  community  heritage  investment  trust 
fund  and  the  remainder  shall  be  deposited  in  the  general  fund. 
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4  Operating  Budget  Footnote  Deleted;  Land  and  Community  Heritage 
Investment  Program  Trust  Fund.  Amend  2003,  318.1.  01,  08,  06  to  read 
as  follows: 

01  GENERAL  GOVERNMENT 
08  TREASURY  DEPARTMENT 
06  LCHIP 
90LCHIP   p]  1,000,000  500,000 

THE  AMOUNTS  APPROPRIATED  SHALL  ONLY  BE  USED  FOR 
LAND  PRESERVATION  PURPOSES.  LAND  PRESERVATION 
PURPOSES  SHALL  INCLUDE,  BUT  NOT  BE  LIMITED  TO, 
LAND  ACQUISITIONS  AND  LAND  EASEMENTS.] 

TOTAL  1,000,000  500,000 

ESTIMATED  SOURCE  OF  FUNDS  FOR 

LCHIP 

GENERAL  FUND  1,000,000  500,000 

TOTAL  1,000,000  500,000 

5  Administrative  Fund.  Amend  RSA  227-M:7-a,  I  to  read  as  follows: 
I.  There  is  established  in  the  office  of  the  state  treasurer  a  fund  to  be 

known  as  the  land  and  community  heritage  investment  program  adminis- 
trative fund  into  which  the  state  treasurer  shall  credit  any  revenue 
generated  pursuant  to  RSA  261:97-b,  I-a.  [For  the  biennium  ending  June 
30,  2005]  There  shall  also  be  deposited,  on  a  monthly  basis,  interest  in- 
come generated  on  appropriations  made  to  the  land  and  community  heri- 
tage investment  program  trust  fund  pursuant  to  RSA  227-M:7.  The  total 
revenues  generated  to  the  administrative  fund  from  these  2  sources  for 
each  year  [of  said  biennium]  shall  not  exceed  $335,000. 

6  Program  Administration;  Financial  Assistance.  Amend  the  introduc- 
tory paragraph  of  RSA  227-M:8,  III  to  read  as  follows: 

HI.  Financial  assistance  to  eligible  applicants  shall  be  provided 
through  grants  and  block  grants  (grants  to  another  organization  for  re- 
granting)  and  loans.  Financial  assistance  may  only  be  expended  on 
eligible  resources  for  the  following  purposes: 

7  Effective  Date.  This  act  shall  take  effect  July  1,  2004. 

2004-0751S 

AMENDED  ANALYSIS 

This  bill  extends  the  application  of  the  electricity  consumption  tax  to 
out-of-state  consumers  of  I^ew  Hampshire  generated  electricity  and  dedi- 
cates a  portion  of  tax  revenues  to  the  land  and  community  heritage  in- 
vestment trust  fund. 

The  bill  deletes  a  footnote  in  the  operating  budget  restricting  the  use 
of  funds  appropriated  in  the  land  and  community  heritage  investment 
program  trust  fund  to  land  preservation  purposes. 

This  bill  also  permits  interest  income  generated  on  appropriations  made 
in  any  biennium  to  the  land  and  community  heritage  investment  trust 
fund  to  be  deposited,  on  a  monthly  basis,  in  the  land  and  community 
heritage  investment  program  administrative  fund.  The  bill  also  allows 
loans  to  be  made  to  eligible  applicants  for  financial  assistance  under  the 
land  and  community  heritage  investment  trust  program. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  speak  to  the  bill 
itself.  The  bill  was  originally  my  bill  and  it  attempted  to  find  a  way  to  fund 
LCHIP  in  a  way  that  we  could  rely  upon  its  continuance  going  on  into  the 
future.  Unfortunately,  TAPE  CHANGE  was  from  Senate  Bill  525  as  re- 
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moved  and  all  we  are  doing  is  kind  of  a  minor  amendment,  which  allows 
LCHIP  to  make  loans  as  well  as  grants.  That  is  not  a  problem  but  what 
is  a  problem  is  that  we  haven't  yet  figured  out  a  way  to  fund  LCHIR  We 
know  that  we  are  going  to  be  in  tight  budget  situations  into  the  future. 
We  know  that  two  years  from  now,  next  year's  budget  cycle  is  not  going 
to  be  any  easier.  But  we  also  see  our  state  moving  down  a  path  of  more 
and  more  development.  The  very  treasures,  the  views  that  we  cherish,  the 
community  town  halls,  the  centers  for  opera  houses  are  going  away.  Those 
are  either  falling  apart  if  they  are  cultural  resources,  or  they  are  being 
lost  to  the  development  in  our  state.  We  are  seeing  it  in  our  life  time.  We 
are  going  to  see  significant  changes  to  our  state's  visual  beauty,  particu- 
larly in  the  southern  tier,  but  across  the  state.  So  Senate  Bill  525  was  an 
attempt  to  find  a  way  to  set  aside  some  way  to  preserve  those  special 
places  and  our  cultural  heritage.  The  Finance  Committee  didn't  like  the 
real  estate  transfer  tax  language  that  would  have  taken  some  of  the  un- 
anticipated overages  that  we  get  through  revenue.  I  understand  that.  So 
I  wanted  to  bring  floor  amendment  0751s,  to  ask  for  this  body's  consider- 
ation. This  is  a  way  which  you  have  heard  about.  You  have  heard  that  the 
House  leadership  has  been  very  reluctant  to  allow  an  LCHIP  bill,  fund- 
ing LCHIP  bill,  to  be  introduced  into  its  body.  They  have  used  all  of  their 
parliamentary  efforts  to  prohibit  a  discussion  of  how  you  fund  LCHIP.  We 
have  heard  that  Representative  Neal  Kurk  wanted  to  bring  in  a  bill  to 
fund  LCHIP.  That  he  had  a  way  to  do  it.  We  have  heard  that  this  way, 
which  is  in  the  floor  amendment,  would  allow  for  us  to  extend  the  elec- 
tric consumption  tax  onto  out-of-state  payer's.  The  electric  consumption 
tax  is  currently  paid  by  in-state-residents.  It  is  an  existing  tax.  The  Sen- 
ate cannot  introduce  a  new  tax.  This  is  an  existing  tax.  The  Senate  can 
amend  an  existing  tax.  This  is  a  concept  which  Neal  Kurk  has  worked  out 
with  the  Department  of  Revenue  Administration,  but  he  has  been  prohib- 
ited in  his  group  from  considering  it.  So  we  are  bringing  to  you  today  a 
way  to  send  a  message  to  the  House.  A  way  to  fund  LCHIP  into  the  fu- 
ture. A  way  to  do  what  we  always  do  in  New  Hampshire  which  is  we  look 
for  other  ways  for  out-of-state  people  to  pay  for  things  we  care  about 
in  our  state.  We  are  really  good  at  that.  This  would  say  that  electric- 
ity sold  out-of-state,  generated  within  New  Hampshire,  would  have  the 
same  consumption  tax  applied  to  it  as  those  who  are  paying  in  state. 
I  urge  you  to  consider  this  amendment.  It  gives  us  an  ability  to  set 
aside  funds  presumably  equal  to  what  we  are  raising  from  in  state  resi- 
dents. We  would  continue  to  receive  the  approximately  $6  million  that 
we  receive  from  in  state  residents  for  electric  consumption,  but  we  would 
ask  those  who  are  using,  who  are  benefiting  from  New  Hampshire's 
people,  we  offer  our  spaces,  we  offer  one  or  part  of  our  seacoast  is  pro- 
viding energy,  which  is  sent  out-of-state.  Excess  energy,  energy  that 
New  Hampshire  does  not  need,  is  sent  out-of-state.  Yet  there  is  an  impact 
on  New  Hampshire  residents,  long  term,  from  our  affording  this  excess 
energy  and  sending  it  out.  So  this  is  a  way  for  us  to  ask  for  some  assis- 
tance, as  our  state  grows,  to  protect  those  special  places  and  the  cultural 
heritage  that  we  have.  Not  only  do  you  see  in  this  amendment  the  ex- 
tension of  the  electric  consumption  tax  to  consumption  or  resale  out-of- 
state,  but  you  see  on  the  second  page,  that  given  that  you  have  dedicated 
funds  now,  you  no  longer  have  to  say  that  you  cannot  use  LCHIP  for 
cultural  resources.  So  on  page  two,  lines  1-14,  we  eliminate  the  bud- 
get footnote,  which  has  caused  so  many  people  problems  and  has  lim- 
ited our  LCHIP  funds  to  land  preservation.  By  eliminating  the  budget 
footnote  we  allow  for  enough  funds  to  cover  protecting  our  cultural 
heritage  as  well  as  protecting  our  land  and  open  space  heritage.  The 
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following  lines  continue  on  page  two,  continue  language  that  say  that 
interest  can  be  used  to  maintain  the  administration  of  LCHIP  and  we 
retain  in  this  amendment,  the  language  which  was  just  adopted,  which 
permits  loans.  I  urge  your  support  for  0751s.  We  have  a  way  to  address 
this  session,  the  needs  of  our  state  through  protecting  Land  and  Com- 
munity Heritage  throughout  the  state.  I  urge  your  support  for  this. 
Obviously  we  will  begin  a  dialogue  with  the  House.  But  this  allows  the 
House,  who  has  been  prohibited  from  having  this  dialogue,  this  allows 
the  House  an  entity,  a  legislative  vehicle,  on  which  we  can  begin  that 
dialogue.  We  can't  put  it  off  any  longer.  I  urge  your  vote  for  this  amend- 
ment. Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Larsen,  last 
May  as  we  sat  in  this  chamber.  Senator  Peterson  brought  a  method  for- 
ward. I  think  that  we  voted  for  it  to  go  out.  What  ever  happened  to 
Senator  Peterson's  bill  after  it  left  this  chamber?  That  is  not  in  place? 
The  House  didn't  go  along  with  it,  or  what? 

SENATOR  LARSEN:  It  failed  in  the  House  is  my  recollection. 

SENATOR  BARNES:  Maybe  Senator  Peterson  could  answer  that  question. 

SENATOR  LARSEN:  That  was  to  create  the  special  license  plates  for 
$5,000  a  piece.  There  were  concerns  whether  it  really  raised  enough 
money,  but  my  recollection  is  that  it  failed  in  the  House.  So  it  left  LCHIP 
with  $1.5  million  as  approved  in  the  budget  and  that  program,  which  had 
been  a  $12  million  program,  reduced  to  $1.5  million  and  limited  to  land 
preservation  only.  That  is  the  way  that  I  believe  it  was  left.  There  is  some 
revenue  that  comes  into  LCHIP  from  moose  plates,  but  it  is  limited  as 
well  and  it  is  shared  with  many  other  projects. 

SENATOR  BARNES:  Thank  you.  Senator.  Senator  Peterson,  did  your 
bill  get  taken  by  the  undertaker  over  there  or  is  it  still  alive? 

SENATOR  PETERSON:  What  happened  with  the  bill  unfortunately, 
Senator,  was  that  we  passed  it  as  an  amendment  to  a  bill  out  of  this 
chamber,  and  then  in  conference,  the  House  conferees  would  not  agree 
to  any  passage  of  the  bill  that  included  that  provision.  I  would  say  that 
by  any  estimate,  that  LCHIP  license  plates  would  have  involved  a  sig- 
nificantly greater  revenue  than  what  is  included  in  the  amendment  I  see 
before  me  just  having  glanced  at  it. 

SENATOR  BARNES:  I  thought  you  had  a  great  idea. 

SENATOR  PETERSON:  Thank  you. 

SENATOR  BARNES:  Thank  you. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
amendment.  First  of  all,  a  consumption  tax  is  supposed  to  be  something 
that  you  pay  after  you  have  consumed  it.  So  in  essence,  what  we  are 
saying  is  that  we  are  going  to  tax  out-of-state  people  who  are  using  the 
electricity,  and  I  am  not  sure  that  we  can  do  that.  So  if  we  really  look 
at  what  it  is,  it  is  a  new  tax  on  the  Seabrook  Nuclear  Power  Plant.  That 
is  a  money  bill  and  I  don't  think  that  we  can  start  it  here.  The  other 
problem  is  that  most  of  the  electricity  generated  in  the  state  of  New 
Hampshire  goes  into  the  grid.  So  you  don't  know  whether  your  consum- 
ing New  Hampshire  electricity,  Massachusetts  electricity,  or  Vermont 
electricity.  There  isn't  separate  lines,  it  is  all  mixed.  So  how  do  we  know 
which  electricity  you  are  getting?  How  do  you  know  what  electricity  you 
are  exporting?  What  happens  to  those  electric  companies  in  this  state 
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that  have  to  buy  power  from  out-of-state?  Do  they  now  repurchase 
Seabrook  power  back  from  Connecticut,  and  now  that  they  have  this 
consumption  tax  on  top  of  it  and,  of  course,  the  ratepayers  here  still  have 
to  pay  the  consumption  tax  because  that  is  part  of  our  law.  I  don't  think 
that  it  is  as  clean  as  people  would  like  us  to  believe.  This  is  a  version 
of  something  that  Neal  Kurk  handed  to  me,  oh,  about  a  month  ago.  The 
problem  is,  Neal  Kurk  can  bring  it  in  his  committee.  He  is  the  Finance 
chair.  He  can  stick  this  in  the  House  on  anything  he  wants.  The  prob- 
lem is  he  doesn't  have  the  support  of  his  own  committee.  The  other 
problem  is  everybody  wants  to  know  what  is  the  effect  on  the  rate- 
payer? Nobody  has  been  able  to  tell  us  what  it  is.  Originally  this  bill 
was  going  to  raise  $12  million.  That  is  $6  million  more  then  we  cur- 
rently generate  in  the  consumption  tax.  And  they  said,  "Don't  worry 
about  it.  Somebody  else  is  going  to  pay."  So  then  we  looked  and  we  said, 
who?  Well  originally  it  would  have  taxed  the  Quebec  Hydro  Power  and 
I  am  not  sure  we  want  to  stop  that  from  coming  through.  I  am  not  sure 
that  this  still  doesn't.  It  is  very  similar  to  what  we  have  seen  before.  I 
think  the  problem  is  that  we  have  no  way  of  knowing  what  the  effect 
is  on  the  ratepayers,  and  we  have  had  that  discussion,  Senator  Gatsas 
and  I,  especially  about  the  effects  on  ratepayers.  So  I  would  suggest 
that  we  not  adopt  this  amendment.  If  Representative  Kurk  is  really 
interested  in  forwarding  us  a  money  bill,  he  still  has  plenty  of  time. 
Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  support  of  this 
amendment.  Back  in  1997  when  I  was  in  the  House,  I  was  the  prime 
sponsor  of  the  electricity  consumption  tax,  which  was  designed  and  put 
into  place  as  a  roughly  revenue  neutral  measure  to  replace  an  out-of- 
date  electricity  franchise  tax.  I  worked  on  this  amendment.  I  would  note 
that  RSA  83-E,  the  consumption  tax  law  already  includes  in  it,  a  very 
good  severability  clause  so  that  if  for  some  reason,  we  don't  have  the 
nexus  to  levy  this  tax  on  out-of-state  consumers  of  electricity  generated 
in  New  Hampshire,  then  it  won't  effect  the  rest  of  the  existing  statute. 
It  is  a  good  severability  clause.  It  does  amend  simply  a  couple  of  defini- 
tions in  the  current  statute  and  also  directs  the  notion  that  new  revenue 
that  may  come  in  as  a  result  of  this,  which  is  collected  from  out-of-state 
purchasers  or  consumers,  would  go  into  the  LCHIP  fund.  I  was  in  the 
Senate,  and  my  first  term  was  the  sponsor  of  the  LCHIP  bill.  At  that 
time,  that  bill  passed  with  unanimous  support  of  this  body.  I  am  really 
saddened  to  see  us  walk  away  from  what  I  thought  was  going  to  be  an 
enduring  commitment  to  on-going,  meaningful,  investment  in  preserv- 
ing the  special  places,  the  character,  the  heritage  of  this  state  for  future 
generations.  This  is  an  opportunity  to  send  a  message.  It  may  not  be 
perfect,  but  it  sends  a  message  that  we  are  going  to  make  an  effort  to 
find  some  funds.  In  this  case,  find  some  funds  that  are  in  exported  tax 
and  use  it  to  fund  LCHIP.  Also  it  sends  a  message  that  we  are  commit- 
ted to  continuing  with  funding  both  heritage  and  land  preservation  as 
well  as  providing  the  means  for  the  LCHIP  program  to  use  the  interest 
collected  on  funds  in  the  LCHIP  trust  fund  for  their  administrative  cost 
as  well  as  it  does  with  the  committee  amendment  did,  which  was  to  al- 
low loans  as  well  as  grants.  Therefore,  I  would  urge  passage  of  this.  Let's 
send  it  over  to  the  House  and  see  if  we  maybe  don't  have  a  chance  in 
getting  something  that  starts  to  restore  this  program  to  what  it  was 
originally  envisioned  to  be.  Thank  you,  Mr.  President. 

Recess. 
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Out  of  recess. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  think  that  it  should 
be  put  on  record  that  what  was  said  a  httle  earher,  and  I  think  that  it 
should  be  a  loud  and  clear  message  to  Representative  Kurk,  to  do  the 
lifting  over  there  in  the  House.  I  think  it  is  unfair  for  him  to  think  that 
the  Senate  is  going  to  bail  his  chestnuts  out.  Let  him  go  bail  his  own 
chestnuts  out.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Larsen. 

Senator  Larsen  withdrew  her  request  for  a  roll  calL 

A  division  vote  was  requested. 

Yeas:  6  -  Nays:  16 

Floor  amendment  failed. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  certainly  understand 
Senator  Larsen's  frustration  because  we  both  serve  on  the  LCHIP  Board 
but  I  just  felt  that  there  wasn't  a  real  consensus  with  that  amendment 
coming  forward.  Last  night  at  the  town  meeting  in  Meredith,  which  is  my 
home  town,  one  of  the  most  important  pieces  of  property  in  the  last  25 
years,  we  managed  to  get  a  bond  issue  and  get  that  through,  and  part  of 
that  contribution  is  from  LCHIP  money,  $275,000,  which  went  a  long  way 
to  making  sure  that  that  property  was  saved.  So  I  would  hope  that  in  the 
near  future,  that  we  can  find  a  way  to  help  in  the  process  and  get  some 
money  in  a  line-item  for  the  LCHIP  program.  Thank  you,  Mr.  President. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  475,  relative  to  employee  leasing  companies.  Insurance  Committee. 
Interim  Study,  Vote  2-0.  Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
475  be  sent  to  interim  study  as  recommended  by  the  Senate  Insurance 
Committee.  Senator  Clegg,  the  prime  sponsor  of  this  bill,  told  the  com- 
mittee that  this  bill  is  not  quite  ready  to  move  forward.  The  committee 
therefore  agreed  to  send  it  to  interim  study.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

HB  158,  allowing  the  voter  to  deposit  the  ballot  into  the  ballot  box.  In- 
ternal Affairs  Committee.  Inexpedient  to  legislate,  Vote  3-0.  Senator 
Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill  158 
inexpedient  to  legislate.  This  bill  requires  that  the  voter  be  allowed  to 
place  their  paper  ballot  in  the  ballot  box  on  election  day.  After  hearing 
overwhelming  testimony  against  the  bill  from  the  moderator  in  the  city 
of  Franklin,  the  prime  sponsor  asked  the  committee  to  kill  the  bill.  So 
please  join  the  Internal  Affairs  Committee  by  voting  this  bill  inexpedi- 
ent to  legislate.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 
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HB  1403,  extending  the  reporting  dates  of  certain  study  committees. 
Internal  Affairs  Committee.  Ought  to  pass,  Vote  4-1.  Senator  Boyce  for 
the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  House  Bill  1403 
ought  to  pass.  This  bill  extends  the  reporting  dates  for  eleven  differ- 
ent commissions  and  study  committees  that  expired  in  the  2003  ses- 
sion. Please  join  the  Internal  Affairs  Committee  in  voting  this  bill  ought 
to  pass.  I  also  want  to  point  out  that  there  is  one  other  thing  beyond 
an  extension  of  a  date.  In  the  commission  on  efficiency,  the  Efficiency 
Commission,  it  does  add  a  slight  change  to  their  charter.  Just  saying 
that  they  should  report  on  suggestions  for  how  to  implement  changes 
that  they  found,  which  was  missing  from  the  original  charter.  Other 
than  that  it  is  all  simply  extensions  of  commissions  and  study  dates. 
So  thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  453,  changing  a  requirement  for  tobacco  manufacturers  not  partici- 
pating in  the  tobacco  Master  Settlement  Agreement.  Interstate  Coop- 
eration Committee.  Ought  to  pass  with  amendment.  Vote  4-0.  Senator 
Johnson  for  the  committee. 

Interstate  Cooperation 
March  4,  2004 
2004-0698S 
09/01 

Amendment  to  SB  453 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    establishing  a  committee  to  study  the  tobacco  master  settle- 
ment agreement  revenue  stream  to  the  state. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Committee  Established.  There  is  established  a  committee  to  study 
the  tobacco  master  settlement  agreement  revenue  stream  to  the  state. 

2  Membership  and  Compensation. 

I.  The  members  of  the  committee  shall  be  as  follows: 

(a)  Three  members  of  the  senate,  appointed  by  the  president  of  the 
senate. 

(b)  Three  members  of  the  house  of  representatives,  appointed  by 
the  speaker  of  the  house. 

II.  Members  of  the  committee  shall  receive  mileage  at  the  legisla- 
tive rate  when  attending  to  the  duties  of  the  committee. 

3  Duties.  The  committee  shall  study  the  current  effects  of  the  imple- 
mentation of  the  tobacco  master  settlement  agreement  as  to  the  revenue 
that  is  being  allocated  to  the  state  on  a  fiscal  year  basis.  The  commit- 
tee shall  research  and  analyze  methods  that  states  are  considering  and/ 
or  implementing  to  maximize  tobacco  revenues  to  the  states. 

4  Chairperson;  Quorum.  The  members  of  the  study  committee  shall 
elect  a  chairperson  from  among  the  members.  The  first  meeting  of  the 
committee  shall  be  called  by  the  first-named  senate  member.  The  first 
meeting  of  the  committee  shall  be  held  within  45  days  of  the  effective 
date  of  this  section. 
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5  Report.  The  committee  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  senate  president,  the  speaker  of 
the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the  gov- 
ernor, and  the  state  library  on  or  before  November  1,  2004. 

6  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0698S 

AMENDED  ANALYSIS 
This  bill  establishes  a  committee  to  study  the  tobacco  master  settle- 
ment agreement  revenue  stream  to  the  state. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  Senate  Bill  453.  Senate  Bill  453  as  introduced  dealt 
with  the  tobacco  funds  Master  Settlement  Agreement.  Currently  New 
Hampshire  receives  $40  million  annually  through  the  Master  Settlement 
Agreement.  We  know  that  some  of  the  additional  cigarettes  sold  are  from 
companies  that  are  not  participants  in  the  Master  Settlement  Agree- 
ment, and  thus  do  not  pay  into  the  fund.  The  Interstate  Cooperation 
Committee  is  looking  into  what  some  other  states  have  been  doing  in 
order  to  address  the  shortfall.  However,  in  order  to  move  the  bill  for- 
ward, the  committee  has  voted  to  establish  a  study  committee  that  would 
look  at  the  MSA  revenue  stream  and  research  alternative  methods  be- 
ing used  elsewhere  in  order  to  maximize  these  revenues.  The  Interstate 
Cooperation  Committee  asks  your  support  for  the  bill  with  amendment. 
Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  commend  Senator 
Johnson  for  bringing  the  bill  forward.  It  certainly  opened  up  an  avenue 
that  we  need  to  explore  because  the  state  of  New  Hampshire  sells  about 
185  million  packs  of  cigarettes  a  year.  The  Master  Settlement  Agree- 
ment, the  way  that  it  is  structured,  is  based  on  population.  Based  on 
roughly  .40  a  pack,  the  state  receives  about  $40  million  from  the  Mas- 
ter Settlement  Agreement.  That  is  for  about  100  million  packs  of  ciga- 
rettes. So  somewhere,  85  million  packs  of  cigarettes  don't  participate  in 
the  Master  Settlement  Agreement  and  we  don't  generate  revenue  for  it. 
So  we  need  to  study  it  and  find  out  if  there  is  a  revenue  source  for  some 
$35  million  more  on  this  tobacco  tax  that  may  be  available.  So  we  need 
to  take  a  look  at  it  and  I  commend  Senator  Johnson  for  bringing  the 
original  bill  forward.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  386,  relative  to  the  guardian  ad  litem  board  and  providing  for  cer- 
tification of  guardians  ad  litem.  Judiciary  Committee.  Ought  to  pass 
with  amendment.  Vote  4-0.  Senator  Foster  for  the  committee. 

Senate  Judiciary 
March  3,  2004 
2004-0662S 
09/01 

Amendment  to  SB  386 
Amend  RSA  490-C:4,  1(e)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 
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(e)  Adopt  ethical  standards  and  standards  of  practice  for  certified 
guardians  ad  litem. 

Amend  RSA  490-C:5,  Kg)  as  inserted  by  section  2  of  the  bill  by  replac- 
ing it  with  the  following: 

(g)  The  ethical  standards  and  standards  of  practice  for  guardians 
ad  litem  certified  in  New  Hampshire. 

Amend  the  bill  by  inserting  after  section  5  the  following  and  renumber- 
ing the  original  section  6  to  read  as  7: 

6  Terms  of  Appointment;  Replacement  of  Member.  Amend  RSA490-C:3, 1 
by  inserting  after  subparagraph  (b)  the  following  new  subparagraph: 

(c)  Notwithstanding  the  provisions  of  subparagraph  (a),  any  mem- 
ber who  is  absent  from  at  least  3  consecutive  meetings  of  the  board  may 
be  replaced  by  such  member's  appointing  authority. 

2004-0662S 

AMENDED  ANALYSIS 
This  bill  revises  the  duties  and  rulemaking  authority  of  the  guard- 
ian ad  litem  board  and  provides  for  certification  of  guardians  ad  litem. 
The  bill  also  allows  the  replacement  of  a  board  member  who  is  repeat- 
edly absent. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  Senate  Bill  386.  The  provisions  of  this  legislation  will 
enable  the  Guardian  Ad  Litem  Board  to  move  forward  in  their  work  of 
promulgating  administrative  rules,  training  Guardians  Ad  Litem,  estab- 
lishing ethical  standards  and  providing  accountability  that  will  include 
handling  grievances  and  discipline,  when  necessary.  The  Board  has  been 
hard  at  work  for  two  years  now  and  the  adoption  of  this  statute  helps  them 
to  move  forward  to  this  next  important  phase.  The  Judiciary  Committee 
recommends  that  this  legislation  be  adopted  and  asks  your  support. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  392,  relative  to  criminal  responsibility  for  certain  offenses  commit- 
ted by  persons  13  years  of  age  or  older.  Judiciary  Committee.  Ought  to 
pass  with  amendment,  Vote  5-0.  Senator  Sapareto  for  the  committee. 

Senate  Judiciary 
March  2,  2004 
2004-0634S 
04/10 

Amendment  to  SB  392 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Criminal  Responsibility;  Immaturity.  The  introductory  paragraph  of 
RSA  628:1,  II  is  repealed  and  reenacted  to  read  as  follows: 

II.  A  person  may  be  held  criminally  responsible  for  the  following 
offenses  if  committed  when  the  person  is  13  years  of  age  or  older  but 
less  than  15  years  of  age,  as  provided  in  paragraph  HI: 

2  Criminal  Responsibility;  Immaturity.  Amend  RSA  628:1,  HI  to  read 
as  follows: 
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III. (a)  If  a  person  is  charged  prior  to  his  or  her  17th  birthday  for  an 
offense  set  forth  in  paragraph  II  which  is  alleged  to  have  been  commit- 
ted when  such  person  was  13  years  of  age  [but  less  than  15  years  of  age, 
the  provisions  of  RSA  169-B:24  shall  apply]  or  older,  the  person  may 
be  held  criminally  responsible  if  such  person's  case  is  transferred 
to  the  superior  court  under  the  provisions  of  RSA  169-B:24. 

(b)  If  a  person  is  charged  after  his  or  her  17th  birthday  for  an  of- 
fense set  forth  in  paragraph  II  which  is  alleged  to  have  been  commit- 
ted when  such  person  was  13  years  of  age  but  less  than  15  years  of  age, 
and  the  statute  of  limitations  has  not  expired,  and  no  juvenile 
petition  based  on  the  acts  constituting  the  offense  has  been  filed, 
the  provisions  of  RSA  169-B:24  shall  not  apply.  In  such  cases,  the  supe- 
rior court  shall  hold  a  hearing  prior  to  trial  to  determine,  based  on  a 
preponderance  of  the  evidence,  whether  the  defendant  may  be  held 
criminally  responsible.  In  making  such  determination,  the  court  shall 
consider,  but  shall  not  be  limited  to,  the  following  criteria: 

(1)  The  seriousness  of  the  alleged  offense  to  the  community; 

(2)  The  aggressive,  violent,  premeditated,  or  willful  nature  of  the 
alleged  offense; 

(3)  Whether  the  alleged  offense  was  committed  against  persons  or 
property; 

(4)  The  prosecutorial  merit  of  the  charge; 

(5)  The  sophistication  and  maturity  of  the  defendant  at  the  time 
of  the  alleged  offense;  and 

(6)  The  defendant's  prior  record  and  prior  contacts  with  law  en- 
forcement as  of  the  date  of  the  hearing. 

3  Repeal.  RSA  169-B:24,  V,  relative  to  criminal  offenses  committed  by 
an  individual  before  the  age  of  17  which  are  not  charged  until  after  the 
individual  has  reached  the  age  of  17,  is  repealed. 

4  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  Senate  Bill  392.  This  bill  corrects  an  error  from  a 
Committee  of  Conference  report  last  session  as  well  as  clarifies  a  mat- 
ter that  has  been  a  source  of  some  confusion  because  of  conflicting  stat- 
utes. The  current  situation  is  that  for  certain  serious  violent  offenses, 
offenders  between  the  ages  of  13  and  15  can  be  held  criminally  respon- 
sible. If  a  youth  offender  is  aged  15  and  above,  they  can  be  certified  as 
an  adult.  For  13  and  14  year  olds  who  were  not  charged  until  they  were 
17  years  of  age,  there  has  to  be  a  hearing,  but  the  process  for  the  hear- 
ing was  not  clear.  The  provisions  of  the  amendment  clarify  the  process 
for  these  hearings.  This  language  does  not  change  the  procedure  and  has 
been  agreed  upon  by  all  of  the  parties  involved.  The  Judiciary  Commit- 
tee recommends  that  this  legislation  be  adopted  and  asks  your  support. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  406,  relative  to  adoption  procedures.  Judiciary  Committee.  Ought 
to  pass,  Vote  4-1.  Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  406.  The  bill  re-codifies  the  adoption  statutes  in  an  effort 
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offered  to  us  by  the  Probate  Court  to  streamline  the  current  adoption 
procedures.  The  committee  that  worked  on  these  changes  included  court 
personnel,  private  adoption  attorneys,  social  workers,  CASA  workers  and 
others  who  spent  over  two  years  on  putting  together  this  rewrite  of  the 
overall  statutes.  These  changes  provide  streamlining  of  the  adoption  pro- 
cess, include  uniformity,  require  legal  counsel  for  all  birth  parents  and 
make  sure  that  good  information  is  clear  and  available  to  all  parents  and 
parties  involved.  The  Judiciary  Committee  recommends  that  this  legis- 
lation be  adopted  and  asks  your  support.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  was  the  one  vote 
that  was  in  opposition  to  this.  With  the  passage  of  Senate  Bill  335  now, 
I  think  this  would  be  unanimous.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  408,  relative  to  a  civil  liability  exemption  for  claims  resulting  from 
weight  gain  and  obesity.  Judiciary  Committee.  Ought  to  pass,  Vote  4-0. 
Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  408.  This  legislation  exempts  food  manufacturers  and  oth- 
ers associated  with  the  food  industry  from  civil  liability  for  an  individual's 
weight  gain  or  obesity  or  for  a  health  condition  related  to  weight  gain  or 
obesity.  The  problems  of  obesity  cannot  be  solved  in  the  legal  system  but 
are  a  matter  of  personal  responsibility.  Knowledge  and  information,  not 
litigation,  promote  healthy  eating.  The  Judiciary  Committee  recommends 
that  this  is  common  sense  legislation  be  adopted  and  asks  your  support. 
Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Senator  Odell,  why  are  you  looking  over  this  way? 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  just  want  to  rise 
in  opposition  to  the  bill.  I  had  voted  against  giving  immunity  to  gun 
manufacturers  and  I  don't  favor  giving  immunity  to  these  restaurants 
or  food  manufacturers  is  any  different.  I  agree  that  it  is  ridiculous  that 
they  should  be  liable  for  that,  but  I  think  that  is  something  that  has  to 
be  determined  in  court. 

Adopted. 

Ordered  to  third  reading. 

SB  452,  relative  to  qualifications  of  expert  witnesses  in  medical  injury 
actions.  Judiciary  Committee.  Ought  to  pass  with  amendment.  Vote  5-0. 
Senator  Clegg  for  the  committee. 

Senate  Judiciary 
March  2,  2004 
2004-0641S 
01/05 

Amendment  to  SB  452 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  testimony  of  expert  witnesses. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Sections;  Testimony  of  Expert  Witnesses;  Disclosure.  Amend 
RSA  516  by  inserting  after  section  29  the  following  new  sections: 
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516:29-a  Testimony  of  Expert  Witnesses. 
I.  A  witness  shall  not  be  allowed  to  offer  expert  testimony  unless  the 
court  finds: 

(a)  Such  testimony  is  based  upon  sufficient  facts  or  data; 

(b)  Such  testimony  is  the  product  of  reliable  principles  and  meth- 
ods; and 

(c)  The  witness  has  applied  the  principles  and  methods  reliably  to 
the  facts  of  the  case. 

II. (a)  In  evaluating  the  basis  for  proffered  expert  testimony,  the  court 
shall  consider,  if  appropriate  to  the  circumstances,  whether  the  expert's 
opinions  were  supported  by  theories  or  techniques  that: 

(1)  Have  been  or  can  be  tested; 

(2)  Have  been  subjected  to  peer  review  and  publication; 

(3)  Have  a  known  or  potential  rate  of  error;  and 

(4)  Are  generally  accepted  in  the  appropriate  scientific  literature. 
(b)  In  making  its  findings,  the  court  may  consider  other  factors 

specific  to  the  proffered  testimony. 
516:29-b  Disclosure  of  Expert  Testimony. 

I.  A  party  shall  disclose  to  other  parties  the  identity  of  any  person 
who  may  be  used  at  trial  to  present  evidence  under  Rules  702,  703,  or 
705  of  the  New  Hampshire  rules  of  evidence. 

II.  Except  as  otherwise  stipulated  or  directed  by  the  court,  this  dis- 
closure shall,  with  respect  to  a  witness  who  is  retained  or  specially  em- 
ployed to  provide  expert  testimony  in  the  case  or  whose  duties  as  an 
employee  of  the  party  regularly  involve  giving  expert  testimony,  be  ac- 
companied by  a  written  report  signed  by  the  witness.  The  report  shall 
contain  a  complete  statement  of : 

(a)  All  opinions  to  be  expressed  and  the  basis  and  reasons  therefor; 

(b)  The  data  or  other  information  considered  by  the  witness  in 
forming  the  opinions; 

(c)  Any  exhibits  to  be  used  as  a  summary  of  or  support  for  the 
opinions; 

(d)  The  qualifications  of  the  witness,  including  a  list  of  all  publi- 
cations authored  by  the  witness  within  the  preceding  10  years; 

(e)  The  compensation  to  be  paid  for  the  study  and  testimony;  and 

(f)  A  listing  of  any  other  cases  in  which  the  witness  has  testified 
as  an  expert  at  trial  or  by  deposition  within  the  preceding  4  years. 

III.  These  disclosures  shall  be  made  at  the  times  and  in  the  sequence 
directed  by  the  court.  In  the  absence  of  other  directions  from  the  court 
or  stipulation  by  the  parties,  the  disclosures  shall  be  made  at  least  90 
days  before  the  trial  date  or  the  date  the  case  is  to  be  ready  for  trial  or, 
if  the  evidence  is  intended  solely  to  contradict  or  rebut  evidence  on  the 
same  subject  matter  identified  by  another  party,  within  30  days  after  the 
disclosure  made  by  the  other  party.  The  parties  shall  supplement  these 
disclosures  when  required  in  accordance  with  the  court's  rules. 

IV.  The  deposition  of  any  person  who  has  been  identified  as  an  ex- 
pert whose  opinions  may  be  presented  at  trial,  and  whose  testimony  has 
been  the  subject  of  a  report  under  this  section,  shall  not  be  conducted 
until  after  such  report  has  been  provided. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-064  Is 

AMENDED  ANALYSIS 
This  bill  establishes  certain  requirements  for  the  admissibility  of  ex- 
pert testimony. 
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SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  Senate  Bill  452.  The  committee  amendment  will  codify 
expert  witness  standards  and  disclosure  of  testimony  to  mirror  current 
federal  rule.  Both  the  trial  lawyers  and  the  doctors  have  agreed  to  this 
language.  These  provisions  would  apply  to  all  cases,  not  just  medical 
malpractice  cases.  The  Judiciary  Committee  recommends  that  this  leg- 
islation be  adopted  as  amended  and  asks  for  your  support.  Thank  you, 
Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  actually  have  a  ques- 
tion relating  to  the  limitation  that  an  expert  witness  has  to  be  licensed 
to  practice  medicine  in  New  Hampshire.  What  happens  if  a  person  is  a 
national  expert  on  whatever  the  case  is  and  you  are  now  saying  that  you 
can  only  have  New  Hampshire  experts  who  are  licensed  to  practice  medi- 
cine in  New  Hampshire?  I  am  curious.  Are  we  not  in  fact  limiting  our 
discussions  and  prohibiting,  perhaps,  the  nation's  experts  from  coming 
in  and  testifying  in  our  state? 

SENATOR  CLEGG:  Believe  it  or  not  Senator,  you  and  I  agree  and  that 
is  why  you  won't  find  it,  I  don't  believe,  in  the  amendment. 

SENATOR  LARSEN:  Okay.  It  is  out  of  there? 

SENATOR  CLEGG:  Yes.  We  went  with  the  federal  rules. 

SENATOR  LARSEN:  Thank  you. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Clegg  is  cor- 
rect in  his  response  to  the  question.  It  brings  to  mind  as  well  the  fact 
that  this  bill  had  significant  work  in  committee.  I  just  wanted  my  col- 
leagues to  be  aware,  the  federal  rules  were  used  as  the  model  in  the 
amendment  with  some  adjustments,  which  were  agreed  to,  based  upon 
a  review  by  the  legal  community  as  well  as  those  practicing  medicine. 
This  bill  actually  will  be  a  significant  move  forward  in  an  area  that  re- 
lates to  costs  in  medical  malpractice  lawsuits  in  a  way  which  is  often 
times  misunderstood  but  no  less  important  for  those  who  are  involved 
in  them.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  455,  removing  the  requirement  that  district  courts  be  open  on  Satur- 
days for  arraignments.  Judiciary  Committee.  Ought  to  pass.  Vote  5-0. 
Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  Senate  Bill  455.  This  legislation  removes  the  requirement  that  dis- 
trict courts  be  open  on  Saturdays  for  arraignments  and  was  recommended 
by  the  recent  Legislative  Audit  of  the  courts.  Those  who  are  charged  will 
still  be  arraigned  because  the  judges  will  be  available,  we  will  merely 
no  longer  require  that  the  court  buildings  be  opened,  thus  saving  staff- 
ing costs.  The  Attorney  General's  office  is  in  support  of  this  legislation 
and  feels  that  there  will  be  no  constitutional  problems.  The  Judiciary 
Committee  recommends  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 
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SB  442,  relative  to  manufactured  housing  installation  standards.  Pub- 
lic Affairs  Committee.  Ought  to  pass  with  amendment,  Vote  3-0.  Sena- 
tor Barnes  for  the  committee. 

Public  Affairs 
March  3,  2004 
2004-0666S 
05/10 

Amendment  to  SB  442 
Amend  RSA  205-D:l,  IV  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

IV.  Provide  a  fair  and  effective  recourse  for  consumers  relative  to  in- 
stallation standards;  and  provide  a  dispute  resolution  program  for  timely 
resolution  of  disputes  between  manufacturers,  retailers,  and  installers  of 
manufactured  houses  regarding  responsibility,  and  for  the  issuance  of 
appropriate  orders,  for  the  correction  or  repair  of  defects  in  manufactured 
houses  that  are  reported  during  the  one  year  period  beginning  on  the  date 
of  installation. 

Amend  RSA  205-D:l  as  inserted  by  section  1  of  the  bill  by  inserting  af- 
ter paragraph  V  the  following  new  paragraphs: 

VI.  Provide  protection  for  the  consumer  against  an  improperly  in- 
stalled manufactured  house. 

VII.  Provide  consumer  protection  within  the  provisions  of  RSA  358-A 
when  a  violation  of  this  chapter  constitutes  an  unfair  trade  practice  within 
the  meaning  of  RSA  358-A. 

Amend  RSA  205-D:2,  VII  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

VII.  "Installation"  means  the  placement  of  a  manufactured  house  on 
a  permanent  or  temporary  system.  This  term  includes,  but  is  not  lim- 
ited to,  supporting,  restraining,  blocking,  leveling,  securing,  anchoring 
and  connection  of  plumbing,  heating,  cooling,  and  electrical  systems  and 
the  multiple  or  expandable  sections  of  the  house.  Installation  shall  in- 
clude site  preparation. 

Amend  RSA  205-D:3  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 
205-D:3  Installation  Standards. 

I.  This  chapter  shall  apply  to  the  installation  of  all  new  and  relocated 
manufactured  housing  that  is  used  as  a  residential  dwelling,  except  as 
provided  in  paragraph  II. 

II.  The  following  manufactured  housing  sites  are  exempt  from  this 
chapter;  provided  that  such  housing  sites  are  maintained  and  operated 
in  a  safe  and  sanitary  condition: 

(a)  Sites  that  are  already  occupied  as  of  the  date  of  the  enactment 
of  this  chapter. 

(b)  Sites  for  the  installation  of  manufactured  housing  which  pro- 
vides temporary  relief  from  fire,  flood,  or  other  disasters.  The  site  shall 
be  exempt  from  the  provisions  of  this  chapter  for  a  period  of  one  year 
from  the  date  of  the  placement  of  the  house. 

III.  Installers  shall  have  the  option  of  installing  manufactured  hous- 
ing in  accordance  with  one  of  the  following  standards: 

(a)  New  Hampshire  installation  standards  as  developed  by  the  in- 
stallation standards  board. 

(b)  A  design  prepared  by  a  registered  professional  engineer  or  ar- 
chitect for  the  site. 
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(c)  The  manufacturer's  installation  instructions,  provided  that  such 
instructions  meet  or  exceed  the  New  Hampshire  installation  standards  as 
developed  by  the  installation  standards  board. 

Amend  RSA  205-D:4,  V  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

V.  Upon  satisfaction  that  a  manufactured  house  has  been  installed 
in  compliance  with  this  chapter  and  the  rules  promulgated  under  this 
chapter,  the  local  enforcement  agency,  or  if  there  is  no  local  enforcement 
agency,  the  state  fire  marshal  or  the  state  fire  marshal's  designee,  shall 
issue  a  certificate  of  compliance.  A  certificate  of  occupancy  shall  be  re- 
quired for  occupancy. 

VI.  Any  installer  aggrieved  under  the  provisions  of  this  section  may 
file  a  complaint  in  accordance  with  RSA  205-D:5. 

Amend  the  introductory  paragraph  of  RSA  205-D:5  as  inserted  by  sec- 
tion 1  of  the  bill  by  replacing  it  with  the  following: 

205-D:5  Complaints.  A  consumer,  park  owner,  manufacturer,  retailer, 
or  installer  of  manufactured  housing  aggrieved  or  having  a  dispute  re- 
garding the  installation  of  a  manufactured  house  under  the  provisions 
of  this  chapter  may  file  a  complaint  with  the  board: 

Amend  RSA  205-D:5,  HI  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

HI.  If  the  board  determines  that  a  complaint  requires  further  inves- 
tigation, it  shall  be  acted  upon  within  60  days.  The  board  shall  estab- 
lish procedures  for  expedited  hearings  on  complaints  where  the  circum- 
stances set  forth  in  the  complaint  warrant  it. 

Amend  RSA  205-D:6  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 
205-D:6  Board  Established;  Members;  Terms;  Chairperson. 
I.  There  is  hereby  created  an  installation  standards  board  consisting 
of  the  commissioner  of  the  department  of  safety  or  the  commissioner's 
designee  and  12  additional  members  appointed  by  the  commissioner  of 
safety  as  follows: 

(a)  Two  public  members  who  are  not  tenants  of  a  manufactured 
house,  owners  or  operators  of  a  manufactured  housing  park  or  in  any 
way  associated  with  the  manufactured  housing  industry. 

(b)  One  installer  of  manufactured  housing,  nominated  by  the  New 
Hampshire  Manufactured  Housing  Association. 

(c)  One  structural  engineer  or  architect  licensed  in  this  state  for 
a  minimum  of  5  years,  nominated  by  the  board  of  engineers  established 
under  RSA  310-A:3. 

(d)  One  dealer  or  retailer,  nominated  by  the  New  Hampshire  Manu- 
factured Housing  Association. 

(e)  One  owner  or  operator  of  a  manufactured  housing  park  with 
40  or  fewer  lots,  nominated  by  the  New  Hampshire  Manufactured  Hous- 
ing Association. 

(f)  One  owner  or  operator  of  a  manufactured  housing  park  with 
more  than  40  lots,  nominated  by  the  New  Hampshire  Manufactured  Hous- 
ing Association. 

(g)  One  member  of  a  cooperative  manufactured  housing  park, 
nominated  by  the  Mobile/Manufactured  Homeowner  and  Tenants  As- 
sociation of  New  Hampshire. 

(h)  One  municipal  building  code  official,  nominated  by  the  New 
Hampshire  Building  Officials  Association. 
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(i)  One  municipal  fire  chief,  nominated  by  the  New  Hampshire  As- 
sociation of  Fire  Chiefs. 

(j)  One  civil  engineer  licensed  in  this  state  for  a  minimum  of  5  years, 
nominated  by  the  board  of  engineers  established  under  RSA  310-A:3. 

(k)  One  homeowner  of  a  manufactured  house,  nominated  by  the 
Mobile/Manufactured  Homeowner  and  Tenants  Association  of  New 
Hampshire. 

II.  Each  person  shall  serve  for  a  3-year  term  and  until  a  successor 
is  appointed  and  qualified;  provided,  however,  that  the  initial  appoint- 
ments shall  be  as  follows: 

(a)  Members  appointed  pursuant  to  subparagraphs  Kb),  (d),  (k), 
and  (f)  shall  serve  3-year  terms. 

(b)  Members  appointed  pursuant  to  subparagraphs  1(c),  (h),  (e), 
and  (i)  shall  serve  2-year  terms. 

(c)  Members  appointed  pursuant  to  subparagraphs  1(a),  (j),  and  (g) 
shall  serve  one-year  terms. 

III.  At  the  initial  organizational  meeting  of  the  board,  the  commis- 
sioner of  the  department  of  safety  shall  appoint  a  chairperson  from  among 
the  members. 

IV.  If  there  is  a  vacancy  on  the  board,  the  provisions  of  RSA  21:33-a 
and  RSA  21:34  shall  apply  to  the  public  member,  as  well  as  to  the  mem- 
bers appointed  pursuant  to  subparagraphs  Kb)  through  (k). 

V.  The  board  shall  hold  meetings  every  90  days  and  may  meet  more 
frequently  as  deemed  necessary  by  the  board  or  the  chairperson. 

VI.  The  board  shall  operate  as  a  unit  of  the  department  of  safety. 

Amend  the  introductory  paragraph  of  RSA  205-D:8  as  inserted  by  sec- 
tion 1  of  the  bill  by  replacing  it  with  the  following: 

205-D:8  Qualifications  for  License.  The  board  shall  issue  a  license  to 
any  applicant  who  at  a  minimum: 

Amend  RSA  205-D:ll  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

205-D:ll  Fees.  The  board  shall  establish  fees  for  licensure  and  for  re- 
newal of  licensure  to  practice  under  this  chapter.  The  fees  established  by 
the  board  shall  be  sufficient  to  produce  estimated  revenues  equal  to  125 
percent  of  the  direct  operating  expenses  of  the  board  for  the  previous  fis- 
cal year.  The  board  shall  establish  fees  for  the  first  year  of  its  operation 
based  upon  its  estimate  of  expenses  necessary  to  carry  out  the  provisions 
of  this  chapter  during  that  fiscal  year.  The  comptroller  is  authorized  upon 
request  of  the  department  of  safety  to  establish  necessary  budgetary  com- 
ponents and  operating  accounts  in  the  department  of  safety  and  to  trans- 
fer revenues  received  from  the  fees  in  this  section  and  in  RSA  205-D:10 
to  the  department  of  safety  to  carry  out  the  responsibilities  of  the  board. 

Amend  RSA  205-D:13  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

205-D:13  Hearings.  The  board  shall  take  no  disciplinary  action  with- 
out a  hearing.  At  least  14  days  prior  to  hearing,  both  parties  to  a  disci- 
plinary proceeding  shall  be  served,  either  personally  or  by  registered 
mail,  with  a  written  copy  of  the  complaint  filed  and  notice  of  the  time 
and  place  for  hearing.  All  complaints  shall  be  objectively  received  and 
fairly  heard  by  the  board.  A  hearing  shall  be  held  on  all  written  com- 
plaints received  by  the  board  within  90  days  of  the  date  that  notice  of  a 
complaint  was  received  by  the  accused,  unless  otherwise  agreed  to  by 
the  parties.  Written  notice  of  all  disciplinary  decisions  made  by  the  board 
shall  be  given  to  both  parties  to  the  proceeding  upon  their  issuance. 
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Amend  RSA  205-D:14  as  inserted  by  section  1  of  the  bill  by  replacing  it 
with  the  following: 

205-D:14  Penalty.  Any  person  acting  as  an  installer  without  a  license, 
or  violating  any  of  the  provisions  of  this  chapter,  shall  be  guilty  of  a 
class  B  misdemeanor. 

Amend  RSA  205-D:16  as  inserted  by  section  1  of  the  bill  by  inserting 
after  paragraph  II  the  following  new  paragraph: 

III.  This  chapter  shall  not  apply  to  students  engaged  in  a  high  school 
vocational  program  under  the  supervision  of  a  licensed  installer  or  as 
otherwise  allowed  by  the  board  in  its  rules. 

Amend  RSA  205-D:18  as  inserted  by  section  1  of  the  bill  by  inserting 
after  paragraph  IX  the  following  new  paragraph: 

X.  The  establishment  of  a  program  for  the  timely  resolution  of  dis- 
putes between  manufacturers,  retailers,  and  installers  of  manufactured 
housing  regarding  responsibility,  for  the  issuance  of  appropriate  orders, 
for  the  correction  or  repair  of  defects  in  manufactured  houses  that  are 
reported  during  the  one  year  period  following  the  date  of  installation. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  move  Senate  Bill  442 
ought  to  pass  with  amendment.  This  bill  establishes  installation  standards 
for  manufactured  housing  based  on  the  Manufactured  Housing  Act  of 
2000.  This  federal  act  requires  states  to  develop  certain  standards  for 
manufactured  housing  that  include  licensing  for  installers,  inspection  of 
installations,  and  a  dispute  resolution  program.  If  New  Hampshire  does 
not  implement  our  own  installation  standard  program  by  December  2005, 
the  state  could  be  forced  to  comply  with  federal  installation  standards.  It 
is  in  the  state's  best  interest  to  codify  standards  unique  to  the  needs  and 
concerns  of  the  citizens  of  New  Hampshire  in  order  to  maintain  the  quality 
and  affordability  of  these  homes.  One  of  the  most  important  aspects  of 
Senate  Bill  442  is  that  it  is  a  consumer  oriented  bill  that  will  assure  a 
manufactured  home  owner  that  their  home  has  been  installed  properly 
and  safely.  And  in  the  event  the  home  is  not  installed  properly,  Senate  Bill 
442  provides  for  a  consumer  complaint  process  to  help  that  individual 
remedy  their  concerns.  This  bill  was  truly  a  compromise  on  the  part  of  the 
Manufactured  Housing  Association,  tenants  groups,  and  park  owners  of 
New  Hampshire.  The  Public  Affairs  Committee  applauds  their  efforts  and 
recommends  Senate  Bill  442  ought  to  pass  with  amendment.  Remember 
as  you  are  voting  you  all  have  mobile  home  parks  in  your  district  and  all 
of  the  folks  living  there  in  your  districts  are  going  to  be  happy  as  heck 
when  you  vote  for  this.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  531,  permitting  the  state  veterans'  advisory  committee  to  adopt 
bylaws.  Public  Affairs  Committee.  Ought  to  pass  with  amendment, 
Vote  3-0.  Senator  Barnes  for  the  committee. 

Public  Affairs 
March  3,  2004 
2004-0673S 
05/04 

Amendment  to  SB  531 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
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AN  ACT  permitting  the  state  veterans'  advisory  committee  to  adopt 
bylaws  and  relative  to  eligibility  for  the  veteran's  property  tax 
credit. 

Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  New  Paragraph;  Veterans' Tax  Credit;  Definitions;  Theater  of  Opera- 
tions Service  Medal.  Amend  RSA  72:29  by  inserting  after  paragraph  VI 
the  following  new  paragraph: 

VII.  The  term  "theater  of  operations  service  medal"  for  the  purposes 
of  RSA  72:28-34  shall  mean  any  medal,  ribbon,  or  badge  awarded  to  a 
member  of  the  armed  forces  which  establishes  that  the  member  served 
in  a  theater  of  war  or  armed  conflict.  The  department  of  revenue  admin- 
istration shall  consult  with  the  state  veterans  council  in  determining 
which  medals,  ribbons,  or  badges  prove  service  in  a  theater  of  war  or 
armed  conflict. 

3  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0673S 

AMENDED  ANALYSIS 
This  bill  authorizes  the  state  veterans'  advisory  committee  to  adopt 
bylaws  governing  the  management  and  operation  of  the  committee.  The 
bill  also  defines  "theater  of  operations  service  medal"  for  purposes  of  the 
veterans'  tax  credit. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  want  to  thank  the  Presi- 
dent for  putting  me  on  this  committee.  It  is  a  very  good  committee.  A  lot 
of  hard  working  people.  You  have  20-25  people  show  up  every  month  for 
our  meetings.  It  is  very  worth  while  to  the  veterans  and  all  of  us  in  the 
state  of  New  Hampshire.  I  move  Senate  Bill  531  ought  to  pass  with 
amendment.  The  bill  authorizes  the  State  Veterans' Advisory  Committee 
to  adopt  bylaws  governing  the  management  and  operation  of  the  commit- 
tee. The  bill  also  defines  the  "theater  of  operations  service  medal"  for  the 
purpose  of  issuing  veteran's  tax  credits.  This  clarification  is  of  particular 
importance  for  those  military  personnel  returning  to  New  Hampshire 
after  having  served  in  Afghanistan  or  Iraq.  Municipal  tax  officials  are 
concerned  that  under  the  current  statutes  they  will  have  difficulties  de- 
termining these  men  and  women  eligible  for  local  tax  credits.  Senate  Bill 
531  makes  it  clear  that  any  service  member  that  has  served  in  a  theatre 
of  war  or  armed  conflict  will,  in  fact,  be  eligible  for  tax  credits  in  New 
Hampshire.  If  we  make  this  change  now,  we  won't  need  to  revisit  this 
issue  after  every  military  conflict.  I  hope  for  goodness  sake  that  we  don't 
have  any  more  in  our  lifetime  after  this  is  over  with.  All  in  all  this  is  a 
good  bill  that  will  help  veterans  across  the  state.  Please  join  the  com- 
mittee in  supporting  the  committee's  recommendation  of  ought  to  pass 
with  amendment. 

SENATOR  EATON  (In  the  Chair):  Thank  you,  Senator  Barnes,  and  thank 
you  for  your  hard  work  on  that  committee. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Mr.  President,  Senator 
Kenney  is  also  on  that  committee  and  he  shows  up  every  month  too  to 
help  out.  He  is  a  major  and  I  am  a  corporal  but,  I  keep  the  major  in  line. 

SENATOR  EATON  (In  the  Chair):  Thank  you  both  very  much. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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HB  1160,  relative  to  the  membership  of  the  board  of  professional  geolo- 
gists. Public  Affairs  Committee.  Ought  to  pass,  Vote  3-0.  Senator  Larsen 
for  the  committee. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  House  Bill  1160 
ought  to  pass.  This  bill  expands  the  membership  of  the  Board  of  Profes- 
sional Geologists  from  5  to  6  members  so  that  it  can  include  the  state's 
Geologist.  The  State  Geologist  plays  an  integral  part  in  researching  land, 
mineral,  and  water  resources  and  works  closely  with  the  Departments 
of  Resources  and  Economic  Development,  Environmental  Services,  and 
Transportation.  While  there  was  some  concern  that  adding  only  one 
new  member  to  the  board  would  cause  problems  during  voting,  the  board 
assured  our  committee  that  there  would  be  none.  The  board's  chairman 
in  fact,  agreed  to  withdraw  if  there  was  a  tie.  The  board  has  discussed 
this  issue  at  length  and  decided  that  in  the  case  of  a  tie  vote,  the  chair 
would  abstain  from  voting.  The  Public  Affairs  Committee  believes  the 
State  Geologist  will  provide  a  wealth  of  knowledge  and  professional 
experience  to  the  Board  of  Professional  Geologists  and  recommends 
House  Bill  1160  ought  to  pass  and  requests  your  support.  Thank  you, 
Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  349,  relative  to  criteria  for  trail  construction  on  state-owned  prop- 
erty for  all-terrain  vehicles  and  trail  bikes.  Transportation  Committee. 
Interim  Study,  Vote  3-2.  Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  Senate  Bill  349 
be  sent  to  Interim  Study.  This  bill  would  change  ATV  and  bike  trail  cri- 
teria for  planning  and  layout  of  a  trail  on  a  state-owned  property.  How- 
ever, following  a  lengthy  public  hearing  and  a  great  deal  of  discussion, 
the  committee  supports  a  motion  of  interim  study  for  three  main  rea- 
sons. First,  we  feel  it  is  important  for  the  Senate  to  do  a  more  thorough 
review  of  the  definitions  of  a  "Wellhead  Protection  Area"  and  "Sanitary 
Protective  Area"  prior  to  making  any  changes  to  our  current  water  pro- 
tection policy.  Current  statute  requires  the  state  to  observe  a  4,000'  ra- 
dius around  a  community  groundwater  source,  as  defined  by  a  Wellhead 
Protection  Area,  before  any  state  trails  can  be  developed.  Senate  Bill  349 
will  change  the  requirements  from  a  Wellhead  Protection  Area  to  a  Sani- 
tary Protective  Area,  thereby  reducing  the  protected  area  around  a  com- 
munity groundwater  supply  from  4,000'  to  400'.  If  we  passed  this  bill, 
it  would  be  the  first  time  in  recent  history  that  the  Senate  decreased 
protections  on  one  of  the  state's  most  precious  natural  resources.  Another 
major  concern  the  committee  had  with  Senate  Bill  349  is  over  the  issue 
of  MTBE  contamination.  A  number  of  concerned  citizens  feel  that  pas- 
sage of  this  bill  will  significantly  increase  the  likelihood  that  groundwa- 
ter used  as  a  public  drinking  source  will  be  contaminated  by  MTBE.  As 
you  are  all  aware  MTBE  is  the  gasoline  additive  often  associated  with 
adverse  health  consequences  and  water  contamination.  MTBE  can  pol- 
lute water  to  the  point  that  it  is  no  longer  safe  or  palatable  to  drink.  In 
a  recent  press  release,  the  Attorney  General  stated  that  more  than  15 
percent  of  the  public  water  supplies  tested  in  the  state  are  already  con- 
taminated with  MTBE  and  an  additional  40,000  private  wells  may  also 
contain  some  level  of  MTBE.  It  would  be  inappropriate  for  the  Senate 
to  pass  any  bill  that  would  put  our  constituents'  public  and  private  water 
supplies  at  risk  of  contamination.  Finally,  the  committee  would  like  to 
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take  a  closer  look  at  the  bill's  intention  to  grandfather  the  use  of  exist- 
ing trails  that  lie  in  close  proximity  to  a  water  source.  Some  of  these 
trails  would  have  been  prohibited  from  further  development  or  use  un- 
der the  fine  filter  criteria.  For  these  reasons,  the  Transportation  Com- 
mittee strongly  recommends  a  motion  of  interim  study  for  Senate  Bill 
349  and  requests  your  support.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  As  I  said  earlier  in  this 
session,  which  was  hours  ago,  this  is  an  Allenstown  bill.  I  am  very  for- 
tunate to  be  able  to  represent  that  town.  I,  personally,  would  like  to  see 
this  bill  inexpedient  to  legislate  because  it  certainly  involves  51  percent 
of  the  ground  area  in  the  town  of  Allenstown.  The  town  of  Allenstown 
lost  a  state  Representative  in  the  shuffle  during  the  redistricting.  The 
House,  hopefully,  is  taking  care  of  that  and  it's  going  to  be  coming  over 
here  soon.  The  town  is  also  a  plaintiff  town  on  the  education  suit  and  I 
think  the  town  of  Allenstown  deserves  help  up  here.  What  this  will  do, 
and  Senator  Kenney  mentioned  it  very  well,  it  could  very  well  contami- 
nate the  water  sources  in  the  town  of  Allenstown.  For  the  people  in 
Allenstown,  I  would  like  to  see  this  inexpedient  to  legislate.  But  if  no 
one  agrees  with  me,  the  folks  from  Allenstown,  I  am  sure  that  they  won't 
be  100  percent  happy,  but  interim  study  is  better  than  going  the  other 
way.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Senator  Barnes  and  I  share  what  might  be  called 
the  "twin  towns."  Connected  by  a  small  bridge,  of  Pembroke  and 
Allenstown. 

SENATOR  BARNES:  We  march  across  it  every  summer. 

SENATOR  LARSEN:  We  do.  This  bill  is  also  a  concern  to  those  who  draw 
their  water,  their  public  waters,  for  Pembroke.  I,  too,  would  like  to  see  this 
bill  inexpedient  to  legislate.  But  given  that  we  don't  have  that  support,  I 
hope  that  the  interim  study  will  conclude  that  this  bill  ought  to  die. 

Committee  report  of  interim  study  is  adopted. 

HB  1260,  naming  the  new  Route  9  bridge  over  the  Connecticut  River 
between  New  Hampshire  and  Vermont  the  United  States  Navy  Seabees 
Bridge.  Transportation  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Be- 
low for  the  committee. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  House  Bill  1260 
ought  to  pass.  This  bill  names  the  new  Route  9  bridge  over  the  Connecti- 
cut River  between  Chesterfield,  New  Hampshire  and  Brattleboro,  Ver- 
mont the  United  States  Navy  Seabees  Bridge.  As  the  son  of  a  30  year 
veteran  of  the  United  States  Navy,  I  am  especially  pleased  to  be  report- 
ing this  bill  today.  The  United  States  Navy  Seabees  have  a  proud  his- 
tory of  defending  our  country  in  times  of  war  and  in  times  of  peace.  The 
Seabees  continue  to  build  bridges  and  structures  around  the  world.  They 
are  probably  best  known  for  their  outstanding  work  at  Subic  Bay  Na- 
val Base  in  the  Philippines  and  at  Guantanamo  Bay,  Cuba.  It  is  fitting 
that  their  efforts  be  recognized  in  New  Hampshire  by  naming  a  bridge 
on  our  western  shore  in  their  honor.  The  Senate  Transportation  Com- 
mittee unanimously  recommends  House  Bill  1260  ought  to  pass.  Thank 
you,  Mr.  President. 

SENATOR  BOYCE:  Senator  Below,  also  as  a  son  of  a  Navy  veteran  and 
grandson  of  another  Navy  veteran,  I  am  just  curious.  In  naming  this 
bridge  after  the  Seabees  who  do  such  wonderful  construction  work,  we 
are  not  expecting  them  to  do  the  maintenance  and  upkeep  on  that  bridge 
in  the  future? 
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SENATOR  BELOW:  No,  we  are  not.  But  they  are  looking  forward  to  a 
ceremony  there.  It  is  a  nice  looking  bridge  from  what  I  understand  and 
they've  got  a  plan  for  a  nice  plaque  that  has  some  information  about  the 
history  of  the  Seabees  on  it. 

SENATOR  BOYCE:  Thank  you. 

SENATOR  EATON  (In  the  Chair):  And  the  bridge  leads  from  a  great 
district.  Thank  you. 

SENATOR  JOHNSON:  Senator  Below,  would  you  be  sure  to  let  us  know 
about  that,  when  that  dedication  takes  place?  Because  I  know  that  I 
have  had  a  lot  of  interest  in  my  town  about  it  also. 

SENATOR  BELOW:  I  will  try  to  get  that,  see  if  we  can  track  that  down. 
Thank  you. 

SENATOR  BARNES:  When  we  name  a  bridge  after  the  field  artillery,  I 
would  like  to  be  informed.  Because  I,  too,  am  a  son  of  an  old  artillery 
man  and  having  been  a  young  artillery  man  at  the  time,  I  will  be  very 
happy  to  have  all  of  you  come  to  that  bridge  wherever  it  might  be. 

SENATOR  LARSEN:  Between  Pembroke  and  Allenstown. 

SENATOR  BARNES:  That  would  be  a  good  spot  for  the  field  artillery 
bridge,  because  the  field  artillery  as  you  read  in  your  Civil  War  history, 
won  that  war  for  the  North.  Don't  forget  that.  The  field  artillery  won  the 
Civil  War  for  the  North. 

SENATOR  EATON  (In  the  Chair):  Senator  Barnes,  we  will  holler  down 
to  you  to  see  if  you  can  hear. 

Adopted. 

Ordered  to  third  reading. 

HB  1325-FN-A,  relative  to  additional  uses  of  the  E-Z  Pass  system.  Trans- 
portation Committee.  Ought  to  pass,  Vote  5-0.  Senator  Kenney  for  the 
committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill  1325- 
FN-A  ought  to  pass.  This  bill  allows  the  Commissioner  of  Transportation 
to  approve  the  use  of  E-Z  Pass  toll  accounts  for  the  payment  of  non-toll 
based  financial  obligations  incurred  by  the  E-Z  Pass  account  holders.  The 
Commissioner  of  the  Department  of  Transportation  cited  the  example 
that  sometime  in  the  near  future,  you  could  pay  for  your  parking  at 
Manchester  Airport  on  your  E-Z  Pass  account.  The  Commissioner  is 
excited  about  the  prospects  of  creating  partnerships  with  businesses 
across  the  state  that  are  interested  in  this  innovative  opportunity.  The 
preliminary  E-Z  Pass  system  is  expected  to  be  up  and  running  by  early 
2005.  The  Transportation  Committee  recommends  House  Bill  1325-FN-A 
ought  to  pass  and  asks  for  your  support.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Kenney,  I  am 
looking  here  at  the  fiscal  note.  I  am  concerned  here  about... I  am  not  quite 
sure,  I  guess,  based  on  the  note,  what  the  cost  of  this  system  is  going  to 
be  to  the  state  and  where  the  funding  actually  comes  from. 

SENATOR  KENNEY:  It  is  my  understanding.  Senator  Green,  who  pays 
for  the  E-Z  Pass  system,  well  the  individual  actually  pays  for  it.  They 
have  to  have  in  their  account,  I  believe  up  to  $25  starting  out.  Once  they 
get  issued  their  pass,  whenever  they  use  it,  when  they  go  through  the 
toll  booth,  it  deletes  it.  Then  if  we  were  to  enter  into  this  inter-agency 
group,  then  they  could,  again,  use  it  for  other  purposes.  Does  that  an- 
swer your  question? 
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SENATOR  GREEN:  I  guess  that  answers  my  operational  question.  I  am 
talking  about  the  capital  cost  of  what  it  is  going  to  cost  to  actually  imple- 
ment this  system? 

SENATOR  KENNEY:  The  capital  cost.. .if  it  is  not  in  the  fiscal  note,  I 
have  got  to  believe  that  it  is  their  existing  budget.  Senator  Morse? 

SENATOR  MORSE:  Thank  you,  Mr.  President.  Senator  Green,  I  believe 
the  original  thing  was  that  the  state  was  going  to  purchase,  and  this  was 
appropriated  probably  three  or  four  years  ago  now,  80,000  transponders 
and  give  those  out  so  that  people  would  have  them.  Beyond  that,  I  think 
that  you  are  going  to  see  that  you  will  have  to  purchase  them.  But  they 
wanted  to  get  them  out  right  away.  That  was  years  ago.  We  are  all  wait- 
ing for  the  E-Z  Pass  to  come  online.  But  that  will  have  no  affect  on  this. 
This  could  be  a  money  maker  Senator. 

SENATOR  GREEN:  I  am  just  asking.  I  am  just  trying  to  figure  out  the 
cost  to  implement  this  is? 

SENATOR  MORSE:  Now  the  transponders  themselves,  we  have  already 
figured  into  the  package  that  we  purchased  and  that  was  done  years  ago. 
We  are  looking  forward  to  this  happening.  This  is  just  something  that  I 
think  the  state's  trying  to  find  a  way  to  drive  that  nine  or  ten  cent  cost 
down  for  a  transaction. 

SENATOR  GREEN:  Is  any  of  the  costs  coming  out  of  the  Highway  Fund? 

SENATOR  MORSE:  Any  of  the  costs  for  the  original  bill? 

SENATOR  GREEN:  No,  to  implement  this  system  right  now? 

SENATOR  MORSE:  To  do  this,  all  you  are  doing  with  this  bill  that  Rep- 
resentative Leber  put  in,  is  giving  them  the  authority  to  use  that  same 
transponder  that  they  are  going  to  go  through  the  toll  booth  with,  to  start 
to  make  connections  with  maybe  Manchester  Airport,  maybe  McDonalds. 
They  have  talked  about  car  washes.  There  is  a  company  in  New  York  that 
everybody  joined  as  a  co-op,  and  if  we  allow  them  to  look  into  these  things, 
all  of  those  industries  can  start  to  join  up  and  they  are  going  to  take  care 
of  all  of  the  billing. 

SENATOR  GREEN:  Okay.  Is  there  any  costs  to  the  state  in  this  bill  to 
implement  the  hardware  at  the  highway  system  toll  system? 

SENATOR  MORSE:  No. 

SENATOR  GREEN:  Alright.  That  is  what  I  wanted  to  know.  Thank  you. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Morse,  does  this 
bill  exempt  Senate  Bill  408  that  we  just  passed  a  little  while  ago? 

SENATOR  MORSE:  Was  Senate  Bill  408  the  "going  through  the  tolls"? 

SENATOR  GATSAS:  The  obesity  bill.  Where  it  allows  everybody  to  use 
this  pass  to  go  to  McDonalds? 

SENATOR  BARNES:  I  hope  so.  That  will  be  good. 

SENATOR  ESTABROOK:  That  is  where  you  will  go. 

Adopted. 

Ordered  to  third  reading. 

KB  459,  relative  to  the  taxation  of  manufactured  housing.  Ways  and 
Means  Committee.  Ought  to  pass,  Vote  4-1.  Senator  D'Allesandro  for  the 
committee. 
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SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  ought 
to  pass  on  House  Bill  459  which  provides  that  manufactured  housing 
shall  be  taxed  and  treated  as  real  estate.  The  bill  also  eliminates  the 
separate  manufactured  housing  tax  lien  system  and  corrects  an  over- 
sight to  the  definition  of  security  interest  in  the  uniform  commercial 
code.  When  the  code  was  consolidated  under  the  Secretary  of  State's 
Office  in  2001  this  provision  was  inadvertently  left  out.  The  committee 
recommends  ought  to  pass  on  House  Bill  459.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  1254-FN,  relative  to  the  postsecondary  education  vocational  school 
licensing  fund  and  the  forgivable  loan  fund  in  the  workforce  incentive 
program.  Ways  and  Means  Committee.  Ought  to  pass  with  amendment, 
Vote  5-0.  Senator  Clegg  for  the  committee. 

Senate  Ways  and  Means 
March  4,  2004 
2004-0690S 
04/10 

Amendment  to  HB  1254-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  the  postsecondary  education  vocational  school  licens- 
ing fund  and  the  forgivable  loan  fund  in  the  workforce  incen- 
tive program,  and  authorizing  the  liquor  commission  to  expend 
funds  for  the  purpose  of  leasing  new  locations  in  Bedford  and 
Seabrook. 

Amend  the  bill  by  inserting  after  section  3  the  following  and  renumber- 
ing the  original  section  4  to  read  as  5: 

4  New  Paragraph;  Liquor  Commission;  Appropriation  for  Construc- 
tion of  Nashua  Store;  Provisions  for  Keene  Store  and  Nashua  Stores. 
Amend  2003,  319:180  by  inserting  after  paragraph  HI  the  following 
new  paragraph: 

IV.  The  liquor  commission  is  hereby  authorized  to  expend  funds  for 
the  purpose  of  leasing  new  locations  in  Bedford  and  Seabrook  from 
the  amount  appropriated  in  paragraph  I.  Such  appropriations  shall 
not  exceed  $110,000  in  the  2004  fiscal  year  and  $170,000  in  the  2005 
fiscal  year  for  the  Seabrook  store.  Such  appropriations  shall  not  ex- 
ceed $120,000  in  the  2004  fiscal  year  and  $260,000  for  the  2005  fiscal 
year  for  the  Bedford  store. 

2004-0690S 

AMENDED  ANALYSIS 
This  bill  adds  the  postsecondary  education  vocational  school  licensing 
fund  to  the  list  of  dedicated  funds  in  RSA  6:12  and  amends  the  language 
in  RSA  6:12  to  reflect  the  new  forgivable  loan  fund  in  the  workforce  in- 
centive program.  This  bill  also  authorizes  the  liquor  commission  to  expend 
funds  for  the  purpose  of  leasing  new  locations  in  Bedford  and  Seabrook. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  1254.  The  bill  corrects  an  oversight 
from  last  year's  House  Bill  368  which  reorganized  dedicated  funds.  The 
bill  clarifies  the  language  in  the  post  secondary  education  commission's 
budget  in  order  to  allow  the  commission  to  implement  House  Bill  368 
as  it  was  passed  last  year.  The  committee  also  adopted  an  amendment 
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to  appropriate  up  to  $660,000  to  fit  out  a  liquor  store  in  Bedford  and 
one  in  Seabrook  with  monies  that  were  set  aside  for  the  design  and  con- 
struction of  a  Nashua  hquor  store,  an  idea  that  is  no  longer  being  con- 
sidered. The  Liquor  Commission  estimates  the  stores  in  Seabrook  and 
Bedford  will  bring  in  an  additional  $1.5  million  this  biennium.  The 
committee  unanimously  recommends  ought  to  pass  with  amendment 
on  this  bill.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1370,  establishing  a  committee  to  study  property  tax  relief.  Ways 
and  Means  Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Sena- 
tor Odell  for  the  committee 

Senate  Ways  and  Means 
March  4,  2004 
2004-0699S 
10/03 

Amendment  to  HB  1370 
Amend  subparagraph  Kb)  of  section  2  of  the  bill  by  replacing  it  with  the 
following: 

(b)  Three  members  of  the  senate,  appointed  by  the  president  of  the 
senate. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  House  Bill  1370.  Although  there  is  a  marketable  increase 
in  abatements  to  the  property  tax  and  it  appears  that  the  relief  program 
is  starting  to  work,  the  legislature  needs  to  take  a  look  at  what  is  work- 
ing and  what  is  not,  in  order  to  ensure  state  resources  are  used  effec- 
tively. The  committee  changed  the  Senate  membership  from  five  to  three 
members,  and  unanimously  recommends  ought  to  pass  with  amendment 
on  House  Bill  1370.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Odell,  even 
though  in  the  second  year  of  the  session  study  committees  are  sometimes 
unpopular  in  this  body,  would  you  believe  that  I  would  be  very  interested 
to  serve  on  this  one?  Because  I  think  this  is  a  very  important  issue  that 
we  have  to  take  a  look  at  having  been  active  in  low  and  moderate  prop- 
erty tax  relief,  as  I  know  that  you  have  yourself. 

SENATOR  ODELL:  Thank  you  for  the  question.  I  am  sure  that  you  would 
be  a  likely  candidate  to  be  appointed  to  that  study  committee. 

SENATOR  EATON  (In  the  Chair):  And  so  as  you.  Senator  Odell. 

SENATOR  ODELL:  I  was  only  answering  the  question. 

SENATOR  EATON  (In  the  Chair):  Oh. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  think  this  is  a  great 
year  to  study  property  tax  relief  As  we  entered  into  changes  in  our  edu- 
cation funding  law  and  we  see  more  of  property  taxes  going  through  the 
roof,  it  is  a  great  year  to  figure  out  how  we  might  provide  some  property 
tax  relief  to  people. 

SENATOR  EATON  (In  the  Chair):  Thank  you  for  volunteering.  Senator 
Larsen. 
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SENATOR  BARNES:  I  think  the  whole  Senate  Chamber  would  like  to 
be  on  this  one.  A  "study  committee  of  the  whole." 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  517,  relative  to  authorizing  a  2-year  program  to  use  certain  OHRV 
fees  for  publications  and  promotions.  Wildlife  and  Recreation  Commit- 
tee. Ought  to  pass,  Vote  3-0.  Senator  Roberge  for  the  committee. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  517 
ought  to  pass.  This  bill  authorizes  the  Bureau  of  Trails  and  the  Depart- 
ment of  Resources  and  Economic  Development  to  use  certain  fees  from 
OHRV  registrations  to  fund  a  2-year  grant  program.  The  Trails  Bureau 
will  be  permitted  to  issue  grants  to  wheeled  OHRV  clubs  for  the  purpose 
of  club  membership  development  and  OHRV  publications  and  promo- 
tions. The  statewide  publication  will  be  distributed  a  minimum  of  three 
times  a  year  and  will  address  issues  related  to  the  OHRV  law  and  en- 
forcement, responsible  riding  practices,  environmental  education,  land- 
owner issues,  and  trail  designation  for  information.  Although  there  is  no 
fiscal  note  attached  to  the  bill,  DRED  does  not  want  the  grant  amounts 
to  exceed  $45,000  per  year  or  $90,000  over  the  2-year  period.  The  Wild- 
life and  Recreation  Committee  recommends  Senate  Bill  517  ought  to 
pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  736,  relative  to  duties  of  the  fish  and  game  commission  and  com- 
plaints against  fish  and  game  commissioners.  Wildlife  and  Recreation 
Committee.  Ought  to  pass  with  amendment.  Vote  3-0.  Senator  Gallus  for 
the  committee. 

Wildlife  and  Recreation 
March  4,  2004 
2004-0679S 
10/04 

Amendment  to  HB  736 
Amend  RSA  206:4-b  as  inserted  by  section  1  of  the  bill  by  inserting  af- 
ter paragraph  II  the  following  new  paragraph: 

III.  Nothing  in  this  section  shall  prohibit  a  commissioner  from  for- 
warding a  citizen  complaint  or  commendation  relative  to  a  classified 
employee  to  the  executive  director  and  the  chairman  of  the  commission. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  I  move  House  Bill  736 
ought  to  pass  with  amendment.  This  bill  specifies  the  duties  and  respon- 
sibilities of  the  New  Hampshire  Fish  and  Game  Commission.  Under  the 
current  statutes  there  is  no  description  of  the  Commission's  responsibil- 
ity. They  only  reference  the  Commission's  existence.  House  Bill  736  will 
also  create  a  procedure  for  handling  citizen  complaints  and  discipline 
procedures  for  prohibited  acts  committed  by  Fish  and  Game  Commission- 
ers. The  Fish  and  Game  Commission  fully  supports  Senate  Bill  736  as 
amended  and  the  Senate  Wildlife  and  Recreation  Committee  recommends 
a  motion  of  ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

TAKEN  OFF  THE  TABLE 

Senator  Gatsas  moved  to  have  SB  450-FN  taken  of  the  table. 

Adopted. 

SB  450-FN,  relative  to  pari-mutuel  licenses. 

Question  is  on  the  adoption  of  the  committee  amendment  (0536). 

SENATOR  GATSAS:  The  amendment  that  1  bring  forth  makes  the  clari- 
fication to  make  sure  that  the  trainer  has  an  opportunity  to  not  be  con- 
victed as  a  felon,  but  again,  goes  through  the  rules  process  so  that  if  he 
can  prove  that  he  didn't  have  anything  to  do  with  the  drugging  of  the 
animal,  the  dog  or  the  horse,  then  the  commission,  the  judges  and  the 
stewards,  could  overrule  that.  I  brought  this  forward  at  the  request  of 
Senator  Clegg. 

Question  is  on  the  adoption  of  the  committee  amendment  (0536). 

Amendment  adopted. 

Senator  Gatsas  offered  a  floor  amendment. 

Sen.  Gatsas,  Dist.  16 

March  9,  2004 

2004-0759S 

08/09 

Floor  Amendment  to  SB  450-FN 

Amend  the  bill  by  inserting  after  section  3  the  following  and  renum- 
bering the  original  section  4  to  read  as  6: 

4  New  Section;  Trainer  as  Insurer.  Amend  RSA  284  by  inserting  after 
section  38  the  following  new  section: 

284:38-a  Trainer  as  Insurer. 

I.  The  trainer  of  record  shall  be  responsible  for  and  shall  be  the  in- 
surer of  the  condition  of  any  kind  of  horses  or  dogs  used  for  the  purposes 
of  racing,  which  such  trainer  of  record  enters  to  race.  For  purposes  of 
this  section,  trainer  of  record  means  the  person  registered  and  identi- 
fied as  trainer  of  such  horse  or  dog  used  for  the  purpose  of  racing  in  the 
records  of  the  pari-mutuel  commission. 

II.  The  pari-mutuel  commission,  through  its  judges  or  stewards,  may 
impose  sanctions  or  penalties  upon  the  trainer  of  record  resulting  from 
the  condition  of  the  horse  or  dog  entered  in  a  race  failing  to  comply  with 
the  rules  of  the  commission.  Any  person  aggrieved  by  a  decision  by  the 
commission,  shall  have  the  right  to  appeal  the  decision  to  the  full  com- 
mission. Any  appeal  to  the  commission  shall  be  in  accordance  with  RSA 
284:13. 

5  New  Paragraph;  Rulemaking.  Amend  RSA  284: 12  by  inserting  after 
paragraph  VI  the  following  new  paragraph: 

VII.  Sanctions  and  penalties  imposed  on  the  trainer  of  record  pro- 
vided in  RSA  284:38-a. 

2004-0759S 

AMENDED  ANALYSIS 
This  bill  eliminates  the  restriction  on  one  pari-mutuel  licensee  from 
holding  more  than  one  license. 
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This  bill  extends  the  time  frame  in  which  licensees  may  sell  pari-mutuel 
pools. 

This  bill  also  makes  trainers  of  horses  and  dogs  responsible  for  the 
condition  of  horses  and  dogs  under  their  control  when  used  for  racing. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  The  amendment  that  is 
going  to  be  passed  out,  what  it  does  is,  it  has  the  trainer  as  the  insurer. 
It  allows  "The  pari-mutuel  commission,  through  its  judges  or  stewards, 
may  impose  sanctions  or  penalties  upon  the  trainer  of  record  resulting 
from  the  condition  of  the  horse  or  dog  entered  in  a  race  failing  to  com- 
ply with  the  rules  of  the  commission."  So  again,  it  doesn't  just  make  him 
a  felon.  It  just  gives  him  an  opportunity  to  go  through  a  hearings  pro- 
cess through  rules.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Gatsas,  thank 
you  for  doing  this  work  on  the  bill.  Does  this  leave  the  person  who  actu- 
ally drugged  the  animal  in  the  criminal  category,  as  we  had  it  in  the  origi- 
nal amendment? 

SENATOR  GATSAS:  If  he  is  found  as  the  person  who  has  drugged  the 
animal,  yes  it  is. 

SENATOR  PETERSON:  Thank  you.  Senator. 

Adopted. 

Ordered  to  third  reading. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 
Third  Reading  and  Final  Passage 
SB  333-FN,  establishing  a  unique  pupil  identification  system. 
SB  335,  relative  to  access  to  birth  records. 

SB  347-FN,  relative  to  financial  responsibility  and  conduct  after  an  OHRV 
accident. 

SB  356,  relative  to  the  powers  and  duties  of  the  community  development 
finance  authority. 

SB  361-FN-A,  relative  to  fees  of  the  postsecondary  education  commis- 
sion for  preserving  certain  academic  records. 

SB  368,  relative  to  reinsurance. 

SB  370,  relative  to  the  insurance  rating  law. 

SB  371,  relative  to  certain  technical  changes  in  the  insurance  laws. 

SB  382-FN-L,  relative  to  medical  service  rates  for  state  prisoners. 

SB  384-FN,  relative  to  drugs  paid  for  by  the  state. 
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SB  386,  relative  to  the  guardian  ad  litem  board  and  providing  for  cer- 
tification of  guardians  ad  litem. 

SB  392,  relative  to  criminal  responsibility  for  certain  offenses  commit- 
ted by  persons  13  years  of  age  or  older. 

SB  399-FN,  relative  to  the  sale  of  animals. 

SB  406,  relative  to  adoption  procedures. 

SB  408,  relative  to  a  civil  liability  exemption  for  claims  resulting  from 
weight  gain  and  obesity. 

SB  413-FN,  relative  to  financing  federally  aided  highway  projects. 

SB  419,  relative  to  the  use  of  standardized  health  statements  and  rela- 
tive to  renewals  of  certain  policies. 

SB  427,  relative  to  the  definition  of  marriage. 

SB  429,  relative  to  state  and  municipal  contracting  practices  for  public 
works. 

SB  434,  relative  to  importing  prescription  drugs  from  Canada. 

SB  438,  relative  to  immunization  practices  for  hospitals,  residential  care 
facilities,  adult  day  care  facilities,  and  assisted  living  facilities. 

SB  442,  relative  to  manufactured  housing  installation  standards. 

SB  443,  relative  to  rural  electric  cooperatives. 

SB  450-FN,  relative  to  pari-mutuel  licenses,  and  relative  to  trainer  re- 
sponsibility for  the  condition  of  horses  and  dogs. 

SB  452,  relative  to  testimony  of  expert  witnesses. 

SB  453,  establishing  a  committee  to  study  the  tobacco  master  settlement 
agreement  revenue  stream  to  the  state. 

SB  455,  removing  the  requirement  that  district  courts  be  open  on  Sat- 
urdays for  arraignments. 

SB  490-FN,  relative  to  the  Help  America  Vote  Act. 

SB  504-FN,  relative  to  disbursements  from  the  alcohol  abuse  preven- 
tion and  treatment  fund. 

SB  508-FN,  relative  to  grant-funded  programs. 

SB  517,  relative  to  authorizing  a  2-year  program  to  use  certain  OHRV 
fees  for  publications  and  promotions. 

SB  525-FN-A,  relative  to  land  and  community  heritage  investment  pro- 
gram administration. 

SB  531,  permitting  the  state  veterans'  advisory  committee  to  adopt  by- 
laws and  relative  to  eligibility  for  the  veteran's  property  tax  credit. 

HB  72,  granting  authority  to  impose  administrative  fines  for  the  viola- 
tion of  certain  laws  or  rules  of  the  department  of  agriculture,  markets 
and  food. 

HB  459,  relative  to  the  taxation  of  manufactured  housing. 

HB  736,  relative  to  duties  of  the  fish  and  game  commission  and  com- 
plaints against  fish  and  game  commissioners. 

HB  1141,  relative  to  dioxin  emissions  reduction  and  medical  waste  in- 
cinerators. 
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HB  1154,  relative  to  the  Hanover-Lebanon  district  court  and  the  Ply- 
mouth-Lincoln district  court. 

HB  1160,  relative  to  the  membership  of  the  board  of  professional  ge- 
ologists. 

HB  1248-FN,  relative  to  the  state  board  of  nursing. 

HB  1254-FN,  relative  to  the  postsecondary  education  vocational  school 
licensing  fund  and  the  forgivable  loan  fund  in  the  workforce  incentive 
program. 

HB  1260,  naming  the  new  Route  9  bridge  over  the  Connecticut  River 
between  New  Hampshire  and  Vermont  the  United  States  Navy  Seabees 
Bridge. 

HB  1325-FN-A,  relative  to  additional  uses  of  the  E-Z  Pass  system. 

HB  1370,  establishing  a  committee  to  study  property  tax  relief. 

HB  1403,  extending  the  reporting  dates  of  certain  study  committees. 

ANNOUNCEMENTS 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  concurs  with  the  Senate  in  its  amend- 
ments to  the  following  entitled  House  Bills  sent  down  from  the  Senate: 

HB  65,  relative  to  educational  assistance  for  national  guard  members. 

HB  121,  relative  to  grounds  for  modification  of  a  permanent  child  cus- 
tody order. 

HB  258,  relative  to  the  regional  community-technical  college  system  and 
relative  to  the  bonding  of  a  Cannon  Mountain  capital  appropriation. 

HB  464-FN,  establishing  a  criminal  penalty  for  facilitating  a  drug  or 
underage  alcohol  house  party. 

HB  620-FN,  providing  various  protections  for  parents  in  cases  involv- 
ing the  guardianship  of  minors. 

HB  749,  relative  to  the  description  in  a  criminal  complaint  of  the  party 
accused. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  369,  relative  to  the  Henniker  and  Hillsborough  district  courts. 

HB  651-FN,  relative  to  the  purchase  of  prior  service  credit  in  the  retire- 
ment system,  and  repealing  certain  provisions  permitting  additional  con- 
tributions. 

HB  1130,  relative  to  certain  insurance  agents. 
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HB  1131,  establishing  a  committee  to  study  exotic  aquatic  weeds  and 
species. 

HB  1133,  relative  to  disclosures  required  prior  to  a  condominium  sale. 

HB  1136,  relative  to  homeowner  exemptions  from  certain  environmen- 
tal permitting  and  relative  to  certification  as  a  wetland  scientist. 

HB  1138,  establishing  a  Nash  Stream  forest  citizens  committee  and  rela- 
tive to  Connecticut  Lakes  headwaters  tract  natural  areas  camp  leases. 

HB  1161,  relative  to  solicitation  and  marketing  of  insurance  products. 

HB  1172-L,  relative  to  compensation  of  county  convention  members  for 
county  business. 

HB  1210,  relative  to  self-service  storage  facility  liens. 

HB  1224,  establishing  the  Uniform  Trust  Code  in  New  Hampshire. 

HB  1225-FN-A,  making  administrative  changes  to  the  historic  agricul- 
tural structure  matching  grants  program. 

HB  1228,  relative  to  changes  to  the  uniform  fine  schedule. 

HB  1262,  establishing  a  commission  to  study  ways  to  encourage  munici- 
pal recycling  efforts. 

HB  1266,  relative  to  the  long-term  care  ombudsman. 

HB  1276-FN,  relative  to  special  number  plates  for  veterans  and  estab- 
lishing a  committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star. 

HB  1293,  relative  to  emission  control  equipment  for  certain  vehicles. 

HB  1295,  relative  to  certain  court  records. 

HB  1296,  establishing  a  committee  to  study  the  authority  to  inspect  food 
by  the  department  of  health  and  human  services  and  the  department  of 
agriculture,  markets,  and  food. 

HB  1301,  relative  to  extensions  to  the  intent  to  cut. 

INTRODUCTION  OF  HOUSE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED,  that  in  accordance  with  the  list  in  the  possession  of  the 
Clerk,  House  BilKs)  numbered  369-1301  shall  be  by  this  resolution  read 
a  first  and  second  time  by  the  therein  listed  title(s),  and  referred  to  the 
therein  designated  committee(s). 

Adopted. 

First  and  Second  Reading  and  Referral 
HB  369,  relative  to  the  Henniker  and  Hillsborough  district  courts.  (Ju- 
diciary) 

HB  651 -FN,  relative  to  the  purchase  of  prior  service  credit  in  the  retire- 
ment system,  and  repealing  certain  provisions  permitting  additional  con- 
tributions. (Insurance) 

HB  1130,  relative  to  certain  insurance  agents.  (Insurance) 

HB  1131,  establishing  a  committee  to  study  exotic  aquatic  weeds  and 
species.  (Environment) 

HB  1133,  relative  to  disclosures  required  prior  to  a  condominium  sale. 
(Public  Affairs) 
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HB  1136,  relative  to  homeowner  exemptions  from  certain  environmen- 
tal permitting  and  relative  to  certification  as  a  wetland  scientist.  (En- 
vironment) 

HB  1138,  establishing  a  Nash  Stream  forest  citizens  committee  and  rela- 
tive to  Connecticut  Lakes  headwaters  tract  natural  areas  camp  leases. 
(Wildlife  and  Recreation) 

HB  1161,  relative  to  solicitation  and  marketing  of  insurance  products. 
(Insurance) 

HB  1172-L,  relative  to  compensation  of  county  convention  members  for 
county  business.  (Public  Affairs) 

HB  1210,  relative  to  self-service  storage  facility  liens.  (Public  Affairs) 

HB  1224,  establishing  the  Uniform  Trust  Code  in  New  Hampshire.  (Ju- 
diciary) 

HB  1225-FN-A,  making  administrative  changes  to  the  historic  agricul- 
tural structure  matching  grants  program.  (Public  Affairs) 

HB  1228,  relative  to  changes  to  the  uniform  fine  schedule.  (Finance) 

HB  1262,  establishing  a  commission  to  study  ways  to  encourage  munici- 
pal recycling  efforts.  (Environment) 

HB  1266,  relative  to  the  long-term  care  ombudsman.  (Public  Institu- 
tions, Health  and  Human  Services) 

HB  1276-FN,  relative  to  special  number  plates  for  veterans  and  estab- 
lishing a  committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star.  (Transpor- 
tation) 

HB  1293,  relative  to  emission  control  equipment  for  certain  vehicles. 
(Transportation) 

HB  1295,  relative  to  certain  court  records.  (Judiciary) 

HB  1296,  establishing  a  committee  to  study  the  authority  to  inspect  food 
by  the  department  of  health  and  human  services  and  the  department  of 
agriculture,  markets,  and  food.  (Executive  Departments  and  Adminis- 
tration) 

HB  1301,  relative  to  extensions  to  the  intent  to  cut.  (Energy  &  Economic 
Development) 

REPORT  OF  COMMITTEE  ON  ENROLLED  BILL 

The  Committee  on  Enrolled  Bills  has  examined  and  found  correctly  En- 
rolled the  following  entitled  House  and/or  Senate  Bill: 

HB  465,  relative  to  the  rulemaking  authority  of  the  department  of  health 
and  human  services  and  relative  to  licensing  rules  for  health  facilities. 

Senator  D'AUesandro  moved  adoption. 

Adopted. 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 
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March  17,  2004 

The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

There  was  a  young  EngHsh  boy  who  was  taken  captive  and  enslaved  by 
a  band  of  foreign  marauders.  He  was  treated  as  human  plunder  and 
carried  away  across  the  sea  to  become  the  unpaid  shepherd  of  his  owner's 
flock.  After  a  few  years,  the  boy  somehow  escaped  the  abuse,  humilia- 
tion and  degradation  the  people  of  Ireland  had  subjected  him  to,  and  he 
found  his  way  back  home,  back  to  England.  If  that  had  been  the  end  of 
the  story,  we  would  not  be  celebrating  St.  Patrick's  Day  today.  But  God 
had  a  job  for  Patrick,  just  as  God  has  a  job  for  you.  Patrick,  after  a  few 
years  of  freedom,  was  called  to  voluntarily  go  back  to  love  and  care  for 
and  challenge  and  serve  the  very  people  who  had  abused  him  when  he 
was  their  slave.  So  today  is  really  not  about  green  beer,  parades,  Irish 
ballads  and  shamrocks.  It  is  about  a  young  English  boy  who  was  will- 
ing to  do  some  things  he  really  did  not  want  to  do  on  behalf  of  some 
undeserving  but  very  important  constituents.  Some  days,  your  job  is  sort 
of  like  that,  isn't  it?  Thank  you  so  much.  Let  us  pray: 

Gracious  God,  kind  and  loving,  remind  us  on  this  day  of  St.  Patrick 
that  Your  kindness  and  Your  love  are  directed,  not  only  toward  us,  but 
right  beyond  us  as  well,  to  some  people  we  really  do  not  like  at  all,  but 
that  You  call  us  to  love  and  serve  anyway.  Amen 

Senator  Roberge  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 

MOTION  OF  RECONSIDERATION 

Senator  Gatsas,  having  voted  with  the  prevailing  side,  moved  reconsid- 
eration on  SB  450-FN,  relative  to  pari-mutuel  licenses,  whereby  it  was 
ordered  to  third  reading. 

Adopted. 

Senator  Gatsas  offered  a  floor  amendment. 

Sen.  Gatsas,  Dist.  16 

March  12,  2004 

2004-0829S 

08/09 

Floor  Amendment  to  SB  450-FN 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  pari-mutuel  licenses,  and  relative  to  trainer  respon- 
sibility for  the  condition  of  horses  and  dogs. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 
1  Pari-mutuel  Licensing.  Amend  RSA  284:16-a  to  read  as  follows: 
284:16-a  Issuance  of  Licenses.  If  the  greyhound  racing  commission  is 
satisfied  that  all  the  provisions  hereof  and  the  rules  and  regulations 
prescribed  have  been  and  will  be  complied  with  by  the  applicant  and  that 
the  financial  backing  upon  which  said  application  is  predicated  is  sound 
and  is  committed  in  support  of  said  application,  it  may  issue  a  license 
which  shall  expire  on  the  thirty-first  day  of  December.  [No  licensee  shall 
hold  more  than  one  license  under  RSA  284:16  (running  or  harness  horse) 
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while  holding  a  license  under  this  section.]  The  license  shall  set  forth 
the  name  of  the  licensee,  the  place  where  the  races  or  race  meets  are  to 
be  held,  and  the  time  and  number  of  days  during  which  racing  may  be 
conducted  by  said  licensee.  Any  license  issued  shall  not  be  transferable 
nor  assignable.  Said  commission  shall  have  power  to  revoke  any  license 
for  good  cause  upon  reasonable  notice  and  hearing.  The  commission  may 
at  any  time  for  cause  require  the  removal  of  any  employee  or  official 
employed  by  any  licensee  hereunder.  The  license  of  any  corporation  shall 
automatically  cease  upon  the  change  in  ownership,  legal  or  equitable, 
of  50  percent  or  more  of  the  voting  stock  of  the  corporation  and  the  cor- 
poration shall  not  hold  a  dog  race  or  meet  for  public  exhibition  without 
a  new  license.  Any  New  Hampshire  agricultural  fair  association  certi- 
fied as  such,  by  the  commissioner  of  agriculture,  markets,  and  food,  shall 
be  entitled  to  one  special  6-day  license  annually  to  hold  a  dog  race  meet. 

2  Pari-mutuel  Pools;  Extension  of  Termination  Date.  Amend  the  intro- 
ductory paragraph  of  RSA  284:22  to  read  as  follows: 

284:22  Pari-Mutuel  Pools.  During  the  calendar  years  of  1941-[2009] 
2029,  a  licensee  under  this  chapter  may  sell  pari-mutuel  pools  in  ac- 
cordance with  this  chapter  and  rules  adopted  by  the  commission.  Pari- 
mutuel  pools  shall  be  sold  within  the  enclosure  of  the  racetrack  where 
a  licensed  race  or  race  meet  is  held  or  as  provided  in  RSA  284:22-a,  and 
not  elsewhere. 

3  Pari-mutuel  Pools;  Extension  of  Termination  Date.  Amend  the  intro- 
ductory subparagraph  of  RSA  284:22-a,  HCa)  to  read  as  follows: 

n.(a)  During  the  calendar  years  1941-[2009]  2029,  a  licensee  may 
sell  pari-mutuel  pools  on  races  held  at  racetracks  other  than  the  race- 
track at  which  the  licensee  conducts  its  race  meet,  provided: 

4  New  Section;  Trainer  as  Insurer.  Amend  RSA  284  by  inserting  after 
section  38  the  following  new  section: 

284:38-a  Trainer  as  Insurer. 

I.  The  trainer  of  record  shall  be  responsible  for  and  shall  be  the  in- 
surer of  the  condition  of  any  kind  of  horses  or  dogs  used  for  the  purposes 
of  racing,  which  such  trainer  of  record  enters  to  race.  For  purposes  of 
this  section,  trainer  of  record  means  the  person  registered  and  identi- 
fied as  trainer  of  such  horse  or  dog  used  for  the  purpose  of  racing  in  the 
records  of  the  pari-mutuel  commission. 

II.  The  pari-mutuel  commission,  through  its  judges  or  stewards, 
may  impose  sanctions  or  penalties  upon  the  trainer  of  record  result- 
ing from  the  condition  of  the  horse  or  dog  entered  in  a  race  failing  to 
comply  with  the  rules  of  the  commission.  Any  person  aggrieved  by  a 
decision  by  the  commission,  shall  have  the  right  to  appeal  the  decision 
to  the  full  commission.  Any  appeal  to  the  commission  shall  be  in  ac- 
cordance with  RSA  284:13. 

5  New  Paragraph;  Rulemaking.  Amend  RSA  284:12  by  inserting  after 
paragraph  VI  the  following  new  paragraph: 

VII.  Sanctions  and  penalties  imposed  on  the  trainer  of  record  pro- 
vided in  RSA  284:38-a. 

6  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0829S 

AMENDED  ANALYSIS 
This  bill  eliminates  the  restriction  on  one  pari-mutuel  licensee  from 
holding  more  than  one  license. 

This  bill  extends  the  time  frame  in  which  licensees  may  sell  pari-mutuel 
pools. 
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This  bill  also  makes  trainers  of  horses  and  dogs  responsible  for  the 
condition  of  horses  and  dogs  under  their  control  when  used  for  racing. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment,  which  replaces  all  after  the  enacting  clause.  The  reason  why 
that  is  being  done  is  because  through  the  drafting,  there  was  a  drafting 
error  that  put  the  amendment  that  came  from  the  committee  along  with 
the  amendment  that  I  had  moved  along  and  both  of  them  were  in,  so  this 
fixes  it  once  in  for  all,  I  hope.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Senator  Boyce  is  in  opposition  to  the  passage  of  SB  450-FN. 

MOTION  TO  VACATE 

Senator  Roberge  moved  to  have  HB  1179,  relative  to  driver  education 
training  reimbursement,  vacated  from  the  Committee  on  Public  Affairs 
to  the  Committee  on  Transportation. 

Adopted. 

HB  1179  is  vacated  to  the  Transportation  Committee. 

COMMITTEE  REPORTS 
SB  421,  relative  to  charter  schools.  Education  Committee.  Ought  to  pass 
with  amendment,  Vote  5-0.  Senator  Green  for  the  committee. 

Senate  Education 
March  12,  2004 
2004-0826S 
04/05 

Amendment  to  SB  421 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  Charter  Schools;  Statement  of  Purpose..  Amend  RSA 
194-B:l-a  by  inserting  after  paragraph  VIII  the  following  new  paragraph: 

IX.  Encourage  the  establishment  of  charter  schools  that  meet  the 
needs  and  interests  of  pupils,  parents,  school  districts,  and  the  state 
as  a  whole. 

2  Charter  Schools;  Establishment  and  Application.  Amend  RSA  194-B:3, 
II  (f)  to  read  as  follows: 

(f)  Curriculum  and  its  relevant  research  base. 

3  Charter  Schools;  Establishment  and  Application.  Amend  RSA  194-B:3, 
II  (r)  to  read  as  follows: 

(r)  Annual  budget,  including  all  sources  of  funding,  and  a  pro- 
jected budget  for  the  next  2  years. 

4  Charter  Schools;  Charter  School  Approval  by  State  Board  of  Educa- 
tion. Amend  RSA  194-B:3-a,  II  to  read  as  follows: 

II. (a)  The  proposed  charter  school  application  shall  be  presented  for 
approval  directly  to  the  state  board  of  education  by  the  applicant  for  the 
prospective  charter  school.  The  content  of  such  application  shall  conform 
to  the  requirements  set  forth  in  RSA  194-B:3,  II(a)-(bb).  The  department 
of  education  shall  notify  an  applicant  of  any  missing  information  within 
10  days  of  the  initial  filing.  The  applicant  shall  file  any  missing  infor- 
mation before  the  department  reviews  the  application. 
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(b)  In  addition  to  the  requirements  ofRSA  194-B:3,  II,  char- 
ter school  applications  submitted  directly  to  the  state  board  of 
education  shall  be  evaluated,  selected,  and  approved  by  the  state 
board  of  education  based  on  criteria  to  be  developed  by  the  state 
board  of  education  in  rules,  adopted  pursuant  to  RSA  541-A,  which 
evaluate  the  applicant's  ability  to: 

(1)  Provide  a  quality  educational  mission,  goals,  and  pro- 
gram to  increase. 

opportunities  for  learning  and  access  to  a  quality  education  for 
all  pupils. 

(2)  Demonstrate  sound  financial  planning  and  adminis- 
tration. 

(3)  Demonstrate  that  board  members  and  staff  have  ad- 
equate experience  in  the  operation  of  a  school,  management  of 
finances,  and  working  on  or  with  boards. 

(4)  Demonstrate  sound  curriculum  and  instructional  prac- 
tices. 

(5)  Provide  an  adequate  plan  to  determine  pupil  expecta- 
tions and  performance  beyond  participation  in  the  state  assess- 
ment. 

(6)  Provide  educational  leadership  to  encourage  commu- 
nity and  parent  involvement  in  pupil  learning  and  school  deci- 
sion making. 

(7)  Demonstrate  evidence  of  a  need  for  a  particular  school. 

(8)  Develop  an  accountability  plan  which  clarifies  expec- 
tations for  evaluating  the  school's  program. 

5  Charter  School  Approval  by  State  Board  of  Education.  Amend  RSA 
194-B:3-a,  IV  to  read  as  follows: 

IV.  [The  state  board  of  education  shall  either  approve  or  deny  an  ap- 
plication based  on  the  criteria  set  forth  in  RSA  194-B:l-a.]  Approval  of  an 
application  constitutes  the  granting  of  charter  status  and  the  right  to 
operate  as  a  charter  school.  The  state  board  of  education  shall  notify  all 
applicants  of  its  decision,  and  shall  include  in  any  notice  of  denial  a  state- 
ment that  the  applicant  may  reapply  under  RSA  194-B:3,  RSA  194-B:4, 
or  under  this  section  in  a  subsequent  year. 

6  Charter  Schools;  Establishment  and  Application.  Amend  RSA  194-B:3, 
II  (g)  to  read  as  follows: 

(g)  Academic  and  other  learning  goals  and  objectives,  including 
an  accountability  plan  which  clarifies  expectations  for  evaluat- 
ing the  school's  program. 

7  Charter  Schools;  Authority  and  Duties  of  Board  of  Trustees.  Amend 
the  introductory  paragraph  of  RSA  194-B:5,  III  to  read  as  follows: 

III.  An  established  charter  school  shall  be  a  corporation,  registered 
with  the  secretary  of  state,  with  authority  necessary  or  desirable  to 
carry  out  its  charter  program  including,  but  not  limited  to,  the  following: 

8  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0826S 

AMENDED  ANALYSIS 
This  bill  establishes  criteria  for  the  evaluation  of  charter  school  appli- 
cations submitted  directly  to  the  state  board  of  education  and  revises  the 
general  application  requirements  for  charter  schools. 

SENATOR  GREEN:  Thank  you  very  much,  Mr.  President.  I  move  Sen- 
ate Bill  421  ought  to  pass  with  amendment.  This  bill  provides  criteria 
for  the  State  Board  of  Education  to  approve  or  disapprove  charter  school 
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applications.  The  amendment  to  the  bill  recognizes  that  charter  schools 
must  also  be  held  accountable  while  also  providing  freedom  from  the 
traditional  public  school  system.  All  parties  involved  are  in  agreement 
with  the  proposed  amendment.  The  Education  Committee  asks  your 
support  for  the  motion  of  ought  to  pass  with  amendment.  Thank  you, 
Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  This  bill  addresses 
two  holes  in  the  existing  charter  school  law.  The  Education  Committee  has 
amended  the  bill  with  respect  to  both  parts.  One  piece  of  the  committee 
amendment  I  support  and  the  other  I  oppose.  The  first  issue  is  how  the 
state  Board  of  Education  approves  charter  school  applications  submitted 
directly  to  them.  Current  law  calls  for  these  applications  to  be  approved 
based  on  general  criteria  set  forth  in  the  purpose  statement.  Everyone 
connected  with  work  on  this  bill  agrees  the  board  needs  more  specific 
criteria  around  which  it  can  judge  the  applications.  So  on  page  15  of  the 
calendar,  sections  B-1  through  7,  the  amendment  provides  criteria,  which 
again,  everyone  is  in  agreement,  does  the  job.  The  second  issue  is  the 
current  lack  of  any  system  of  accountability  for  charter  schools  beyond 
parental  satisfaction.  In  light  of  the  substantial  interest  in  the  pilot  char- 
ter school  program  and  New  Hampshire's  receipt  of  substantial  federal 
funds  for  charter  schools,  it  seems  especially  appropriate  to  consider  how 
we  will  ensure  sound  investment  of  public  resources  and  how  we  will  know 
if  these  educational  experiments  are  working.  The  original  bill  called  for 
charter  schools  to  meet  the  provisions  of  RSA  193-H,  the  charter  school 
accountability  statute  enacted  last  year,  which  governs  all  other  public 
schools'  success  or  failure.  Doing  so  is  in  keeping  with  the  full  intent  of 
charter  school  proponents,  greater  freedom  in  exchange  for  accountabil- 
ity. The  Department  of  Education  website,  in  fact,  provides  background 
on  charter  schools  which  states,  "The  basic  concept  of  a  charter  school  is 
that  it  has  increased  autonomy  and  the  ability  to  innovate  or  operate 
independently  in  return  for  greater  accountability  for  education  results." 
This  bill  simply  required  the  same  accountability  as  all  other  public 
schools.  It  didn't  even  touch  on  the  keyword  "greater."  The  committee 
amendment  has  deleted  the  requirement  to  comply  with  RSA  193-H,  the 
school  accountability  statute,  and  instead  calls  for  each  charter  school  to, 
"Develop  an  accountability  plan  which  clarifies  expectations  for  evaluat- 
ing the  school's  program.  Each  charter  school  will  create  and  meet  its  own 
accountability  standards."  The  committee  made  this  change  in  response 
to  an  argument  from  a  single  staunch  charter  school  proponent.  She 
claimed  that  it  was  unreasonable  for  charter  schools  with  varying  areas 
of  focus  to  have  to  meet  the  requirements  of  RSA  193-H,  which  calls  for 
measurements  of  progress  in  the  basic  subjects,  language  arts  and  math. 
That  charter  school  students  should  not  be  measured  in  these  areas  is 
completely  illogical.  Is  it  all  unreasonable  to  expect  basic  competency  in 
language  arts  and  math  from  students  in  any  school  approved  by  the  State 
Board?  I  think  not.  Does  the  substitute  language  mean  that  a  charter 
school  which  concentrates  on  performing  arts  could  measure  progress  in 
that  concentration  only  or  create  other  such  accountability  plans?  The  sub- 
stitute language  gives  charter  schools  less  accountability  than  all  other 
public  schools.  Additionally,  the  substitute  language  will  make  it  impos- 
sible to  compare  all  public  schools,  chartered  and  locally  governed.  I  be- 
lieve that  by  obtaining  the  performance  data  called  for  in  RSA  193-H, 
future  legislatures  and  future  State  Boards  of  Education  will  have  the 
information  they  need  to  inform  future  public  policy.  The  public  would  also 
benefit  from  access  to  objective  performance  data  to  inform  their  educa- 


SENATE  JOURNAL  17  MARCH  2004  481 

tional  decision  making.  The  Department  of  Education  and  others  sup- 
ported the  original  accountabihty  approach  in  testimony.  Charter  schools 
are  an  experiment,  an  experiment  that  has  met  with  mixed  results  around 
the  country.  Many  states  have  pulled  charters  from  failing  schools.  I  say, 
we  need  the  measurements  outlined  in  the  state  accountability  statute  to 
collect  the  information  that  we  need  to  know  what  is  working  in  all  of  New 
Hampshire's  public  schools.  I  will  bring  a  floor  amendment  forward  which 
retains  the  committee  section  on  approval  criteria  and  returns  to  the  origi- 
nal accountability  provisions.  I  hope  you  will  support  it  following  the  vote 
on  the  committee  amendment.  Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  rise  in  support  of  the 
work  of  the  committee  and  against  what  Senator  Estabrook  brings  for- 
ward. Charter  schools  are  public  schools  but  they  are  public  schools  that 
we  have  stated  in  the  law,  "shall  be  free  exempt  from  state  laws  and 
rules  which  otherwise  apply  to  public  or  nonpublic  schools  or  local  school 
boards  or  school  districts."  It  is  important  to  remember  that  charter 
schools  are  an  innovative  way  of  looking  at  education.  The  Education 
Committee  supported  with  a  5-0  vote,  to  take  this  amendment  and  give 
the  directions  to  the  State  Board  as  requested.  I  ask  that  you  support 
the  committee  report  of  ought  to  pass  as  amended. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  O'Hearn,  if  we 
don't  have  any  common  standards  of  measurement  of  how  well  students 
are  doing  or  not  doing,  if  we  don't  use  some  of  the  same  measures  for 
accountability,  how  are  we  going  to  be  able  to  compare  the  results  of 
charter  schools  with  other  public  schools? 

SENATOR  O'HEARN:  The  basis  of  a  charter  school  is  for  the  parents  to 
be  part  of  the  school  board  and  the  ruling  of  the  school.  They're  the  ones 
that  are  working  on  their  accountability  plan  within  the  program.  It  is 
up  to  them  to  make  sure  that  accountability  plan  is  working.  There  is 
also  a  measure  within  the  charter  school  law  that  allows  the  parents  to 
go  back  to  the  state  board  for  review  if  there  is  a  problem  with  the  school 
board  or  a  problem  with  the  charter  school.  To  put  them  under  the  same 
rules  as  all  public  schools  takes  the  charter  school  law  and  makes  it  like 
all  other  public  schools.  Right  now,  where  we  are  starting  to  finally  de- 
velop, after  eight  years,  nine  years,  charter  schools  in  the  state,  it  is  time 
to  let  them  be  innovative  in  what  they  are  doing,  in  giving  them  the 
opportunity  to  develop  without  the  rules  and  regulations  that  we  put  on 
all  the  other  schools. 

SENATOR  BELOW:  So  even  though  we  have  a  national  policy  with  No 
Child  Left  Behind  of  having  a  standard  system  of  accountability  in  each 
state,  the  answer  in  New  Hampshire  would  be  if  we  don't  want  to  be 
subject  to  standard  measures  of  accountability,  we  should  just  convert 
all  of  our  schools  to  charter  schools  and  they  can  do  whatever  they  want 
for  accountability  right? 

SENATOR  O'HEARN:  Actually,  with  the  No  Child  Left  Behind,  you  ac- 
cept funding  from  the  Title  I  dollars,  you  have  to  be  held  accountable 
under  the  state  accountability  laws. 

SENATOR  BELOW:  Okay.  Thanks. 

Amendment  adopted. 

Senator  Estabrook  offered  a  floor  amendment. 
Sen.  Estabrook,  Dist.  21 
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March  16,  2004 

2004-0853S 

04/05 

Floor  Amendment  to  SB  421 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  School  Performance  and  Accountability;  Charter  Schools. 
Amend  RSA  193-H  by  inserting  after  section  5  the  following  new  section: 

193-H:6  Applicability  to  Charter  Schools. 

I.  The  provisions  of  this  chapter,  except  for  RSA  193-H:1,  III,  shall 
apply  to  charter  schools  established  pursuant  to  RSA  194-B. 

II.  In  this  chapter,  "school",  "school  district",  or  "superintendent"  shall 
include  the  board  of  trustees  of  a  charter  school  and  "school  budget"  or 
"school  district  budget"  shall  include  the  budget  of  a  charter  school. 

2  Charter  Schools;  Charter  School  Approval  by  State  Board  of  Educa- 
tion. Amend  RSA  194-B:  18  to  read  as  follows: 

194-B:  18  State  Board  Rulemaking  Authority. 

(a)  The  state  board  shall  be  authorized  to  adopt  rules,  under  RSA 
541-A,  to  permit  administration  of  the  provisions  of  this  chapter. 

(b)  In  addition  to  the  provisions  of  subparagraph  (a),  char- 
ter school  applications  submitted  directly  to  the  state  board  of 
education  shall  be  evaluated,  selected,  and  approved  by  the  state 
board  of  education  based  on  criteria  to  be  developed  by  the  state 
board  of  education  in  rules,  adopted  pursuant  to  RSA  541-A,  which 
evaluate  the  applicant's  ability  to: 

(1)  Provide  a  quality  educational  mission,  goals,  and  pro- 
gram to  increase. 

opportunities  for  learning  and  access  to  a  quality  education  for 
all  pupils. 

(2)  Demonstrate  sound  financial  planning  and  adminis- 
tration. 

(3)  Demonstrate  that  board  members  and  staff  have  ad- 
equate experience  in  the  operation  of  a  school,  management  of 
finances,  and  working  on  or  with  boards. 

(4)  Demonstrate  sound  curriculum  and  instructional  prac- 
tices. 

(5)  Provide  an  adequate  plan  to  determine  pupil  expecta- 
tions and  performance  beyond  participation  in  the  state  assess- 
ment. 

(6)  Provide  educational  leadership  to  encourage  commu- 
nity and  parent  involvement  in  pupil  learning  and  school  deci- 
sion making. 

(7)  Demonstrate  evidence  of  a  need  for  a  particular  school. 

3  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  The  only  thing  that  I  would  add  is  that  we  are  not  saying 
that  charter  schools  cannot  innovate,  we  are  giving  them  all  the  liberty 
they  need  to  innovate.  We  are  just  saying  in  this  floor  amendment  that 
after  they  are  done  innovating,  we  want  to  find  out  whether  it  worked. 
I  see  no  reason  why  we  shouldn't  have  a  system  where  we  can  compare 
apples  and  apples  and  oranges  and  oranges  and  not  allow  each  charter 
school  to  create  its  own  measure  of  accountability.  I  would  also  like  to 
point  out  that  during  the  hearing,  the  original  argument  put  forward  by 
the  same  proponent  of  why  charter  schools  should  not  meet  the  require- 
ments of  193-H  was  that  the  statute  was  written  in  such  way  that  it 
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would  be  unworkable  for  charter  schools.  So  when  we  worked  with  the 
Department  of  Education  and  quickly  resolved  that,  we  moved  along  to 
this  new  argument  that  the  measures  in  193-H  on  language,  arts  and 
math  are  not  appropriate  to  charter  schools.  I  think  that  both  arguments 
bear  little  weight  and  I  hope  you  will  agree  and  support  me  on  this  floor 
amendment  and  I  ask  for  a  roll  call.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Estabrook  could 
you  make  clear  to  us  what  is  different  in  this  amendment  from  current 
law,  from  the  bill?  I  imagine  that  some  of  this  repeats  some  of  the  cur- 
rent law.  Is  it  lines  27  &  28  that  talk  about  the  provision  of  an  adequate 
plan  to  determine  pupil  expectations  and  performance  beyond  partici- 
pation and  state  assessment?  Is  that  part  of  it  or  what? 

SENATOR  ESTABROOK:  No.  And  thank  you  for  the  question.  I  should 
explain  that.  The  second  part  of  the  bill  from  lines  13  on  are  exactly 
the  same  as  the  committee  amendment,  except  that  they  do  not  con- 
tain that  item  that  I  quoted  from,  which  was  that  each  school  will  de- 
velop an  accountability  plan  which  clarifies  expectations  for  evaluat- 
ing the  schools  program.  That  is  missing  from  this  floor  amendment 
in  the  bottom  section,  because  up  at  the  top  section,  line  6  &  7,  mean 
that  the  charter  schools  will  meet  the  requirements  of  193-H,  just  as 
all  other  public  schools.  Then  Roman  II,  on  lines  8-10,  was  in  response 
to  that  first  argument  that  I  just  mentioned  where  the  claim  was  made 
that  the  accountability  statute  was  unworkable  with  regard  to  charter 
schools.  These  definitional  changes  will  make  that  work  mechanically. 

SENATOR  BELOW:  Okay.  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  would  like  to  support 
the  floor  amendment.  In  the  Senate  Education  Committee  we,  two  of  us, 
I  believe,  felt  that  the  original  bill  was  in  fact  the  right  way  to  pass  this, 
making  all  accountability  standards  applicable  to  charter  schools  the 
same  way  our  public  schools  are.  While  we  felt  that  perhaps. ..when  we 
saw  that  original  bill  was  going  to  be  amended,  we  believed  that  we  should 
support  the  second  amendment  that  came  later  as  a  slight  improvement 
over  current  law.  However,  we  still  believe  that  the  original  bill,  which 
is  the  floor  amendment  before  you,  is  the  right  way  to  address  account- 
ability in  charter  schools  and  we  urge  your  support. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  am  going  to  rise  in  op- 
position to  this  amendment  on  the  floor.  My  reasons  basically  are  we 
have  been  wrestling  with  this  for  a  long  time  in  this  committee.  It  has 
not  been  an  easy  discussion  in  a  lot  of  ways.  We  had  a  discussion  about 
193  in  the  committee.  We  looked  at  that  carefully  and  we  decided  that 
was  not  appropriate  for  charter  schools  as  designed,  as  passed  by  this 
body.  This  is  why  we  came  up  with  the  amendment  that  we  came  up 
with.  I  urge  you  to  defeat  this  amendment  and  move  on  to  the  original 
bill  as  amended.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  sup- 
port of  the  floor  amendment.  I  think  that  we  should  all  be  on  the  same 
playing  field  when  it  comes  to  accountability.  Now  we  know  that  these 
charter  schools  have  circumvented  local  option  by  going  directly  to  the 
State  Board  of  Education.  That  is  something  that  I  was  opposed  to  and 
spoke  to  that  on  the  floor.  Having  been  a  member  of  the  local  school  board 
for  ten  years  in  Manchester,  I  recognize  the  fact  that  public  education 
is  significant  and  public  input  as  significant.  Charter  schools  will  receive 
public  funds,  so  why  shouldn't  they  be  responsible  for  the  same  account- 
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ability  standards  as  every  other  public  school?  That  doesn't  in  any  way, 
eliminate  creativity.  We  want  them  to  be  creative.  I  mean  that  is  the 
purpose.  But  accountability  is  the  issue  that  we  are  all  talking  about. 
We  probably  have  charter  schools  because  of  the  fact  that  we  didn't  think 
our  public  schools  were  accountable  enough  so  we  put  accountability 
regulations  in  for  our  public  schools  and  yet  we  are  going  to  eliminate 
them  from  the  charter  schools?  It  doesn't  make  a  great  deal  of  sense  to 
me.  It  seems  to  me  that  everyone  should  be  held  to  the  same  standard. 
That  standard  is  that  you  are  accountable  for  what  you  are  doing.  You 
present  a  plan  and  you  are  accountable  to  the  people  for  that.  I  think 
the  floor  amendment  clearly  indicates  that.  Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  also  disagree  with  the 
amendment  being  proposed  and  I  ask  you  turn  it  down.  The  charter 
schools  are  required  under  the  charter  school  law  to  take  the  account- 
ability test  and  to  report  on  it.  The  improvement  plans  do  not  fit  what 
a  charter  school  should  be  required  to  do.  That  fits  more  appropriate  for 
a  regular  public  school.  I  just  want  to  read  a  quote  from  Mike  Cannon 
who  is  the  executive  director  of  the  National  Association  of  Charter 
School  Authorizers.  He  balked  at  the  notion  of  drafting  state  policies  that 
provide  evaluation  guidelines  for  these  charter  schools.  He  states,  "More 
state  compliance  rules  could  stifle  the  innovation  that  charter  schools 
tend  to  promote."  Remember,  we  are  trying  to  find  a  place  for  all  of  our 
students  in  all  different  kinds  of  schools.  The  public  schools  that  we 
know  now,  are  one  size  fits  all.  We  are  trying  to  work  around  that  so  that 
we  can  find  schools  that  will  best  fit  the  needs  of  our  students.  I  ask  that 
you  turn  down  this  proposed  amendment.  Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Estabrook,  I  am 
trying  to  understand  what  it  is  that  your  amendment  would  do.  I  un- 
derstand the  state  laws  that  apply  to  public  schools,  they  have  to  take 
the  NEAP  test  and  the  NEAP  test  is  posted  for  everybody  in  the  whole 
state  to  see.  If  they  don't  get  to,  I  think,  basic  level  in  a  certain  period 
of  time,  then  in  that  event,  would  the  improvement  plan  that  Senator 
O'Hearn  talked  about  kick  into  effect.  So,  is  there  a  risk  here,  that  if  we 
don't  pass  your  amendment,  that  a  charter  school  could  fail  to  reach  the 
basic  level  in  math,  English,  the  basic  things  that  I  think,  whether  you 
go  to  a  charter  school  or  not,  that  you  need  to  have  and  really  not  have 
to  have  any  improvement  plan  or  have  any  involvement? 

SENATOR  ESTABROOK:  There  wouldn't  be  any  consequence  unless  they 
were  a  school  accepting  Title  One  Funds.  Yes. 

SENATOR  FOSTER:  Thank  you. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Estabrook. 

Seconded  by  Senator  Cohen. 

The  following  Senators  voted  Yes:  Below,  Peterson,  Foster,  Larsen, 
D'Allesandro,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Odell,  Roberge,  O'Hearn,  Clegg,  Gatsas,  Barnes, 
Martel,  Sapareto,  Morse,  Prescott. 

Yeas:  7  -  Nays:  16 

Floor  amendment  failed. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

A  roll  call  was  requested  by  Senator  Gatsas. 

Seconded  by  Senator  Sapareto. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Below,  Green,  Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Fos- 
ter, Clegg,  Larsen,  Gatsas,  Barnes,  Martel,  Sapareto,  D'Allesandro, 
Estabrook,  Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  None. 

Yeas:  23  -  Nays:  0 

Adopted. 

Ordered  to  third  reading. 

SB  451,  giving  degree-granting  authority  to  the  Hellenic  American  Uni- 
versity. Education  Committee.  Ought  to  pass  with  amendment,  Vote  4-0. 
Senator  O'Hearn  for  the  committee. 

Senate  Education 
March  10,  2004 
2004-0804S 
08/10 

Amendment  to  SB  451 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    giving  degree-granting  authority  to  the  Hellenic  American 
University  and  the  St.  Joseph's  School  of  Nursing. 

Amend  the  bill  by  inserting  after  section  1  the  following  and  renum- 
bering the  original  section  2  to  read  as  3: 

2  St.  Joseph's  School  of  Nursing.  St.  Joseph's  School  of  Nursing,  is 
hereby  authorized  to  confer  degrees  upon  its  graduates,  subject  to  the 
authority  of  the  postsecondary  education  commission  under  RSA  188-D:8, 
rV.  The  degrees  shall  be  specified  by  the  postsecondary  education  commis- 
sion as  provided  in  RSA  292:8-h,  HI. 

2004-0804S 

AMENDED  ANALYSIS 

This  bill  gives  degree-granting  authority  to  the  Hellenic  American 
University. 

This  bill  also  give  degree-granting  authority  to  the  St.  Joseph's  School 
of  Nursing. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  451 
ought  to  pass  with  amendment.  This  legislation  will  incorporate  the  Hel- 
lenic American  University  in  New  Hampshire  while  the  campus  is  located 
in  Athens,  Greece.  The  University  will  offer  an  American  style  MBA  pro- 
gram, which  is  the  gold  standard  in  business  education  and  is  recognized 
globally.  The  University  chose  to  incorporate  in  New  Hampshire  because 
the  New  England  Association  of  Schools  and  Colleges  is  the  regional  ac- 
creditation organization  for  higher  education  in  Greece,  and  New  Hamp- 
shire has  the  largest  per  capita  population  of  Greek  residents  of  any  state 
in  the  United  States.  The  amendment  in  the  calendar... to  the  bill  allows 
St.  Joseph's  school  of  Nursing  to  offer  a  nursing  degree,  pending  approval 
of  the  Postsecondary  Education  Commission.  They  already  have  an  exist- 
ing facility  and  an  LPN  program.  I  would  like  to  also,  at  this  time,  say  that 
there  will  be  a  floor  amendment  coming  on  this  piece  of  legislation  just 
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to  clarify  which  Saint  Joseph's  School  of  Nursing  I  am  referring  to.  So  I 
ask  for  an  ought  to  pass  motion  with  amendment.  I  will  be  offering  a  floor 
amendment. 

Amendment  adopted. 

Senator  O'Hearn  offered  a  floor  amendment. 

Sen.  O'Hearn,  Dist.  12 

March  17,  2004 

2004-0864S 

08/03 

Floor  Amendment  to  SB  451 

Amend  the  bill  by  replacing  section  2  with  the  following: 

2  St.  Joseph's  School  of  Nursing.  St.  Joseph's  School  of  Nursing,  located 
in  Nashua,  New  Hampshire,  is  hereby  authorized  to  confer  degrees  upon 
its  graduates,  subject  to  the  authority  of  the  postsecondary  education 
commission  under  RSA  188-D:8,  IV.  The  degrees  shall  be  specified  by  the 
postsecondary  education  commission  as  provided  in  RSA  292:8-h,  III. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment,  which  just  clarifies,  and  I  think  that  it  will  be  passed  out. 
It  is  just  a  few  short  lines.  It  is  St.  Joseph's  School  of  Nursing,  located 
in  Nashua,  New  Hampshire.  It  is  just  for  clarification  because  there 
are. ..not  necessarily  in  New  Hampshire,  there  are  other  St.  Joseph's 
School  of  Nursing  but  there  are  in  other  places.  So  I  ask  for  this  ap- 
proval of  amendment  0864s. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  just  wanted  to  rise  to 
thank  Senator  O'Hearn  for  bringing  forward  the  amendment  and  the 
floor  amendment.  I  know  that  St.  Joseph's  hospital  is  very  excited  about 
expanding  its  nursing  program  and  I  know  that  it  will  meet  a  need  that 
the  state  desperately  has.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  too,  want  to 
commend  Senator  O'Hearn.  We  have  a  critical  shortage  in  nursing.  I 
think  that  this  is  an  attempt  by  St.  Joseph's  hospital  to  fill  that  void. 
They  have  had  an  LPN  program  for  quite  some  time.  I  believe  in  the  past 
they  did  have  some  kind  of  a  rapprochement  with  Riviera  College  but 
evidently  that's  not  the  case  anymore.  This  does  answer  a  very,  very 
significant  need.  I  appreciate  the  opportunity  to  work  with  her  in  bring- 
ing this  forward.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  133-L,  relative  to  amending  certain  articles  of  agreement  in  the  Fall 
Mountain  regional  cooperative  school  district.  Education  Committee.  Ought 
to  pass  with  amendment.  Vote  4-0.  Senator  Larsen  for  the  committee. 

Senate  Education 
March  12,  2004 
2004-0823S 
04/05 

Amendment  to  HB  133-LOCAL 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Fall  Mountain  Regional  Cooperative  School  District;  Amendments  to 
Articles  of  Agreement. 
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I.  Notwithstanding  the  Hmitations  on  review  set  forth  in  RSA  195:18, 
Ill(i),  the  Fall  Mountain  regional  cooperative  school  district  articles  of 
agreement  relating  to  the  method  of  apportioning  operating  expenses 
under  RSA  195:18,  Ill(e),  and  relating  to  the  method  of  apportioning 
capital  expenses  under  RSA  195:18,  Ill(g),  may  be  subject  to  review 
pursuant  to  an  article  for  that  purpose  duly  inserted  in  the  warrant  for 
a  district  meeting  which  may  be  held  at  any  time  between  the  effective 
date  of  this  act  and  the  2007  annual  school  district  meeting. 

II.  Notwithstanding  the  limitations  on  review  set  forth  in  RSA  195:18, 
Ill(i),  if  the  apportionment  formula  for  the  Fall  Mountain  regional  co- 
operative school  district  has  been  duly  changed,  the  basis  for  the  appor- 
tionment of  all  such  costs  may  be  subject  to  review  pursuant  to  an  ar- 
ticle for  that  purpose  duly  inserted  in  the  warrant  for  a  district  meeting 
which  may  be  held  at  any  time  between  the  effective  date  of  this  act  and 
the  2007  annual  school  district  meeting. 

2004-0823S 

AMENDED  ANALYSIS 
This  bill  exempts  the  Fall  Mountain  regional  cooperative  school  district 
from  the  5-year  waiting  period  required  for  amending  those  articles  of 
agreement  in  a  cooperative  school  district  which  refer  to  apportionment 
of  operating  expenses  and  apportionment  of  capital  expenses,  and  per- 
mits such  amendments  to  occur  within  a  specific  time  period. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  House  Bill  133 
ought  to  pass  with  amendment.  This  legislation  is  to  help  communities 
in  the  Fall  Mountain  Regional  Cooperative  School  District  address  their 
agreement  for  operating  and  capital  expenses.  All  of  the  towns  in  the 
cooperative  agree  that  the  old  agreement  is  no  longer  fair  to  the  com- 
munities involved.  It  was  testified  that  Charlestown  has  been  paying 
$300,000  more  then  necessary  per  year.  This  will  allow  the  school  dis- 
trict to  change  the  agreement  made  without  having  to  wait  for  the  cur- 
rent laws  five-year  agreement  requirements  to  expire.  The  Education 
Committee  asks  for  your  support  of  ought  to  pass  with  amendment. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  374,  relative  to  emissions  requirements  for  municipal  waste  combus- 
tion units.  Energy  and  Economic  Development  Committee.  Interim  Study, 
Vote  3-2.  Senator  Gatsas  for  the  committee. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  374 
be  sent  to  interim  study  as  recommended  by  the  Senate  Energy  and  Eco- 
nomic Development  Committee.  The  bill  centers  upon  the  small  incin- 
erator in  Claremont.  The  committee  heard  amply  testimony  from  a 
group  of  local  residents  and  legislators  who  would  like  to  lower  the 
emissions  standards  of  the  incinerator  to  a  point  that  is  below  both  fed- 
eral and  state  requirements  for  small  incinerators.  We  heard  from  the 
company  that  most  of  the  new  standards  being  sought  were  being  imple- 
mented in  the  new  technology  they  were  putting  into  the  new  incinera- 
tor. The  committee  therefore  agreed  that  it  would  be  better  to  wait  un- 
til the  new  equipment  is  installed  and  that  new  tests  are  being  conducted 
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to  ensure  the  new  standards  are  being  met,  before  moving  ahead  with 
this  legislation.  The  committee  therefore  recommends  that  this  bill  be 
sent  to  interim  study.  Thank  you,  Mr.  President. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  rise  to  speak  briefly  in 
opposition  to  the  Energy  and  Economic  Development  Committee  recom- 
mendation of  interim  study  and,  if  we  prevail,  to  ask  you  to  support  an 
ought  to  pass  and  then  I  will  introduce  a  floor  amendment  to  compliment 
this  piece  of  legislation.  A  couple  of  days  ago  a  child  born  in  Hanover, 
New  Hampshire  at  Dartmouth  Hitchcock  Hospital  was  taken  home  by 
proud  parents,  to  a  home  that  is  located  a  few  hundred  yards  east  of  the 
incinerator  in  Claremont.  Today,  a  couple  of  days  after  the  child  was  born 
at  Concord  Hospital,  the  child  was  taken  home  with  proud  parents  to  a 
residence  a  couple  hundred  yards  east  of  the  Penacook  incinerator.  Two 
children  born  on  the  same  day  and  yet  something  is  very  different.  The 
child  who  will  live  in  Penacook,  east  of  the  incinerator,  will  live  under 
the  plume  of  an  incinerator  that  will  have  a  higher  standard  for  emis- 
sions than  that  little  child  that  is  living  a  couple  of  hundred  yards  away 
from  the  incinerator  in  Claremont.  This  legislation  is  about  fairness  and 
it  is  about  equity.  In  fact,  it  is  basically  a  straightforward  piece  of  legis- 
lation simply  requiring  the  Claremont  incinerator  to  meet  the  same  strin- 
gent emissions  requirements  that  apply  to  the  Penacook  incinerator.  What 
is  fair  for  one,  should  be  fair  for  both  and  for  both  children. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  support  of  Sena- 
tor Odell's  comments  and  the  notion  of  defeating  interim  study  and  pass- 
ing this  bill  with  the  amendment.  It  is  a  simple  matter  of  protecting  our 
health  and  our  environment.  The  company  says  that  they  are  already 
essentially  meeting  the  standards.  All  this  would  do  is  say  effective  a 
couple  years  from  now,  we  want  to  make  sure  that  you  continue  to  meet 
those  standards.  As  a  critical  thing  happens,  which  is  their  contract  with 
the  regional  solid  waste  district  comes  to  an  end,  after  that  point  they 
would  be  subject  to  the  same  standards  as  the  facility  down  here  in  Con- 
cord in  this  area.  And  it  means  that  if  they  change  their  mix  of  what  they 
are  burning  and  introduce  other  waste  from  other  sources  that  they  would 
maintain  the  kind  of  results  that  they  say  they  are  achieving  now  any- 
way. I  urge  your  support  for  defeat  interim  study  and  passage  of  the  bill. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I,  too,  urge  defeat  of  the 
interim  study.  We  owe  it  to  the  citizens  of  this  state.  Just  because  people 
who  happen  to  live  near  small  incinerators  happen  to  be  in  that  geo- 
graphic area,  they  should  not  have  an  unfair  standard.  They  should  not 
be  penalized  because  the  incinerator  happens  to  be  a  smaller  size.  We 
know  the  science  is  in,  it  is  generating  much  higher  than  acceptable  lev- 
els of  dangerous  emissions.  Right  now  the  only  standards  that  we  have 
for  dioxin  emissions,  which  are  proven  very,  very  dangerous,  are  that  you 
can't  burn  at  home.  We  need  to  have  a  level  playing  field  here.  This  is 
very  important  to  the  citizens  of  our  state.  We  can  do  this.  The  company 
has  said  that  they  are  going  to  be  doing  this  stuff  anyway.  They  have 
an  extended  period.  It  doesn't  go  into  effect  until  2007.  It  is  not  a  hard- 
ship for  them  whatsoever.  Let's  just  make  sure  that  it  happens.  I  think 
that  we  owe  it  to  the  citizens.  Thank  you,  Mr.  President. 

Question  is  on  the  adoption  of  the  committee  report  of  interim 
study. 

A  roll  call  was  requested  by  Senator  Below. 

Seconded  by  Senator  Cohen. 
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The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Roberge,  Peterson,  O'Hearn,  Clegg,  Gatsas,  Barnes,  Martel,  Morse, 
Prescott. 

The  following  Senators  voted  No:  Below,  Green,  Flanders,  Odell, 
Foster,  Larsen,  Sapareto,  D'Allesandro,  Estabrook,  Cohen. 

Yeas:  13  -  Nays:  10 

Committee  report  of  interim  study  is  adopted. 

SB  433-FN,  requiring  the  public  utilities  commission  to  conduct  a  com- 
prehensive study  of  utility  rates  every  5  years.  Energy  and  Economic 
Development  Committee.  Ought  to  pass  with  amendment,  Vote  4-1.  Sena- 
tor Below  for  the  committee. 

Energy  and  Economic  Development 

March  11,  2004 

2004-0812S 

09/04 

Amendment  to  SB  433-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    establishing  a  committee  to  study  utility  rate  review  by  the 
public  utilities  commission. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Committee  Established.  There  is  established  a  committee  to  study 
utility  rate  review  by  the  public  utilities  commission. 

2  Membership  and  Compensation. 

I.  The  members  of  the  committee  shall  be  as  follows: 

(a)  Three  members  of  the  senate,  appointed  by  the  president  of 
the  senate. 

(b)  Three  members  of  the  house  of  representatives,  appointed  by 
the  speaker  of  the  house  of  representatives. 

II.  Members  of  the  committee  shall  receive  mileage  at  the  legisla- 
tive rate  when  attending  to  the  duties  of  the  committee. 

3  Duties.  The  committee  shall  conduct  a  study  of  utility  rate  review 
procedures  and  practices  by  the  public  utilities  commission.  The  commit- 
tee shall  consider  the  frequency  and  scope  of  desk  analyses,  field  audits, 
and  rate  cases  conducted  by  the  public  utilities  commission.  The  com- 
mittee shall  also  examine  instituting  new  reporting  requirements  on 
utility  rate  reviews  and  the  availability  of  information  to  the  public  con- 
cerning rate  review  processes  and  outcomes.  The  committee  shall  also 
consider  potential  costs  and  savings  of  various  options. 

4  Chairperson;  Quorum.  The  members  of  the  study  committee  shall 
elect  a  chairperson  from  among  the  members.  The  first  meeting  of  the 
committee  shall  be  called  by  the  first-named  senate  member.  The  first 
meeting  of  the  committee  shall  be  held  within  45  days  of  the  effective 
date  of  this  section.  Four  members  of  the  committee  shall  constitute  a 
quorum. 

5  Report.  The  committee  shall  report  its  findings  and  any  recommen- 
dations for  proposed  legislation  to  the  senate  president,  the  speaker  of 
the  house  of  representatives,  the  senate  clerk,  the  house  clerk,  the  gov- 
ernor, and  the  state  library  on  or  before  November  30,  2004. 

6  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 
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2004-0812S 

AMENDED  ANALYSIS 
This  bill  establishes  a  committee  to  study  utility  rate  review  by  the 
public  utilities  commission. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  433 
ought  to  pass  with  amendment  as  recommended  by  the  Senate  Energy 
and  Economic  Development  Committee.  Senator  Green  introduced  this 
bill,  calling  for  a  new  method  of  holding  our  utility  companies  within  New 
Hampshire  accountable  for  the  rates  they  charge  to  the  state's  consum- 
ers. The  original  version  of  this  bill  called  for  a  full  rate  study  to  be  con- 
ducted on  every  utility  every  five  years  in  order  to  closely  track  rate  trends 
and  catch  extraordinary  rate  increases.  The  committee  believes  that  the 
original  intent  of  the  bill  has  merit  and  the  people  of  New  Hampshire  have 
the  right  to  know  whether  their  rates  are  fair  and  equitable.  However, 
there  is  much  more  work  that  needs  to  be  done  on  this  bill  before  it  can 
be  passed  on  to  the  House.  Therefore,  the  committee  asks  that  a  study 
committee  be  formed  to  look  at  this  issue.  Please  support  the  committee 
recommendation  and  vote  this  bill  as  ought  to  pass  with  amendment. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  468,  relative  to  solid  waste  management.  Environment  Committee. 
Ought  to  pass  with  amendment,  Vote  3-2.  Senator  Below  for  the  com- 
mittee. 

Environment 
March  11,  2004 
2004-0822S 
08/10 

Amendment  to  SB  468 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  tax  exemptions  for  pollution  control  facilities. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  Property  Taxation;  Pollution  Control  Facilities. 
Amend  RSA  72:12-a  by  inserting  after  paragraph  I  the  following  new 
paragraph: 

La.  Except  as  provided  in  RSA  72:12-b,  the  exemption  from  taxes 
under  paragraph  I  shall  not  be  granted  to  privately  owned  landfills  and 
ancillary  facilities,  open  and  closed  flares  that  use  fuel  waste  gases  pro- 
duced by  landfills,  open  and  closed  flares  that  burn  landfill  by-products, 
and  privately  owned  solid  waste  incinerators,  with  the  exception  of  pol- 
lution control  devices  installed  on  or  within  incinerators. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0822S 

AMENDED  ANALYSIS 
This  bill  restricts  certain  private  facilities  from  receiving  tax  exemp- 
tions for  pollution  control  equipment. 
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MOTION  TO  TABLE 

Senator  Johnson  moved  to  have  SB  468  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

SB  468,  relative  to  solid  waste  management. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  rise  to  make  a  com- 
ment relative  to  where  I  chair  this  committee.  A  lot  of  the  discussion 
relative  to  this  bill  was  the  Bethlehem  landfill  which  has  been  an  on- 
going situation  I  understand  for  a  number  of  years.  I  just  want  to  as- 
sure this  body  that  my  expectation  is  to  revisit  this  issue  within  the 
next  four  weeks,  and  bring  something  back  to  this  body  to  look  at. 
Thank  you,  Mr.  President. 

SB  524,  relative  to  the  incineration  of  construction  or  demolition  debris. 
Environment  Committee.  Interim  Study,  Vote  3-2.  Senator  Johnson  for 
the  committee. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  This  is  rather  a  com- 
plex issue  and  I  do  have  a  lengthy  statement  to  make  and  I  hope  that  you 
will  bear  with  me.  I  have  cut  a  lot  of  it  out  but  I  rise  today  in  support  of 
the  motion  to  send  Senate  Bill  524  to  interim  study.  The  Senate  Environ- 
ment Committee  heard  extensive  testimony  in  support  and  in  opposition 
of  the  proposed  bill  and  the  many  technical  issues  involving  this  bill.  The 
bill  before  you  is  a  complex  measure  that  involves  technical  standards  that 
are  regulated  by  two  state  departments  in  New  Hampshire,  the  Depart- 
ment of  Environmental  Services  and  the  Department  of  Health  and  Hu- 
man Services.  New  Hampshire  has  a  safe  health  risk  base  standard  that 
protects  our  constituents  in  the  communities  that  they  live  in.  As  such  the 
Environment  Committee  received  information  from  DES,  the  Air  Re- 
sources and  Solid  Waste  Divisions  and  HHS,  that  stated  that  the  emis- 
sion levels  from  the  proposed  wood  chip  plant  in  Hopkinton  meets  New 
Hampshire's  strict  standards.  The  current  health  risk  base  standards  have 
been  a  part  of  New  Hampshire's  Air  Toxic  Program  since  1990.  Under  this 
program.  New  Hampshire's  ambient  air  limit  for  lead  is  eight  times  more 
stringent  than  the  EPA's  and  273  times  more  stringent  than  OSHA's.  New 
Hampshire's  Department  of  Health  and  Human  Services  assisted  DES  in 
setting  the  state's  limits  and  has  publicly  testified  that  the  ambient  air 
limits  take  into  account  sensitive  populations,  i.e.  children,  are  conserva- 
tively set  and  protect  public  health.  As  we  know,  a  similar  bill  was  heard 
in  the  House  and  sent  to  interim  study  last  week.  During  the  debate  in 
the  House  committee,  a  representative  of  Health  and  Human  Services, 
Environmental  Health  Risk  Assessment  Bureau,  testified  that  DES  and 
Health  and  Human  Services  took  sensitive  populations  such  as  children 
into  account  in  setting  ambient  air  limits  and  that  they  are  confident  in 
their  standards  and  that  if  what  is  being  emitted  does  not  exceed  the 
standards,  there  should  not  be  an  expectation  that  people  would  be 
harmed.  The  Geo  Environmental,  Inc,  which  did  the  study,  has  performed 
a  two-part  study  of  lead  emissions  from  Bio-Energy  that  supports  the 
conclusion  reached  by  the  Department  of  Health  and  Human  Services. 
The  results  clearly  support  the  conclusion  that  the  Bio  Energy  facility  does 
not  pose  an  unreasonable  risk  to  the  health  of  citizens  and  children  of 
Hopkinton  and  surrounding  communities  as  alleged  by  its  opponents. 
Having  addressed  the  health  risk  issues,  I  would  like  to  briefly  address 
another  important  and  related  state  concern.  TAPE  CHANGE  The  Di- 
vision of  DES  endorsed  the  operation  of  this  facility  as  converting  these 
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waste  woods  into  energy  as  the  preferred  method  of  disposal  of  these 
materials  versus  the  alternative  of  burying  them  in  a  landfill.  Landfilling 
is  the  least  preferred  option  for  disposal  of  solid  waste  under  current  New 
Hampshire  law.  Because  there  has  been  a  great  deal  of  confusion  as  to 
what  will  actually  occur  at  the  plant  in  Hopkinton,  it  is  important  to  state 
for  the  record  of  this  deliberation,  what  DES  has  approved  for  combus- 
tion at  the  plant  in  Hopkinton.  DES  allows  the  following  types  of  wood 
to  be  burned:  So-called  virgin  wood,  permit  exempt  wood  materials  and 
certain  other  wood  materials  designated  by  DES  as  a  certified  waste  de- 
rived product.  These  types  of  wood  materials  include  land  clearing  wood 
such  as  brush  and  tree  parts,  pallets,  shipping  skids  and  crating  materi- 
als, scrap  lumber,  cut  outs,  ends  and  other  miscellaneous  wood  pieces  from 
construction  or  wood  product  manufacturing  operations.  In  addition,  DES 
has  approved  the  use  of  wood  chips  that  have  been  prepared  from  resi- 
dential or  commercial  source  separated  wood  material.  Examples  of  this 
type  of  accepted  wood  material  include  the  following,  and  the  prohibited 
materials.  I  will  get  into  those  also.  Those  would  be:  yard  waste,  stumps, 
railroad  ties,  telephone  poles,  fence  supports,  any  wood  treated  with  creo- 
sote or  similar  chemical  preservatives,  carpeting,  asbestos  or  waste  con- 
taining asbestos,  oil  or  other  petroleum  products,  contaminated  soils,  in- 
sulation, sheet  rock,  brick  and  concrete,  waste  liquids  in  any  form,  roofing 
materials,  infectious  waste,  hazardous  waste,  bottom  ash  or  fly  ash  and 
many  others  that  are  listed.  So  I  would  say,  Mr.  President,  that  having 
debated  all  of  these  issues  in  committee  and  it  was  very  lengthy,  I  would 
say  that  given  the  complexity  of  this  issue,  the  confidence  of  state  regu- 
lators and  the  effectiveness  of  our  current  health  risk  base  standards  and 
the  supporting  results  of  the  deposition  study  and  health  risk  assessment, 
it  is  premature  to  impose  additional  technology-based  standards  at  great 
cost  to  the  industry  that  do  not  guarantee  healthier  results  without  fur- 
ther study  by  this  legislature  and  that  is  why  the  recommendation  is  send 
to  interim  study.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Johnson,  I  am 
going  to  support  your  committee  recommendation  but  I  have  a  question. 
Is  the  telephone  poles  that  are  not  allowed  to  be  burned,  are  they  half 
taxed  or  are  the  whole  poles  taxed? 

SENATOR  JOHNSON:  That  is  a  good  question  and  they  are  not  taxable. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  am  the  prime  sponsor 
of  Senate  Bill  524  and  joined  by  Senator  Flanders  in  our  common  inter- 
est to  address  the  concerns  of  one  community  but  certainly  the  concerns 
of  many  communities  throughout  this  state.  That  is  the  concern  for  the 
burning,  what  is  a  fairly  new  technology,  a  new  issue  to  come  before  us 
as  legislators,  which  is  the  burning  of  construction  and  debris  for  energy 
production.  When  we  met  with  the  Department  of  Environmental  Services 
just  as  recently  as  yesterday,  it  became  clear  and  the  officials  agreed,  that 
when  you  looked  at  the  three  ways  that  New  Hampshire  can  permit  in- 
cineration of  waste  in  New  Hampshire,  there  was  no  niche,  no  overview 
for  this  specific  type  of  incineration  which  is  the  incineration  of  waste 
producing  energy  and  using  construction  and  debris  to  produce  that  en- 
ergy. So  we  have  a  loophole  in  our  oversight  laws  in  terms  of  the  regula- 
tion of  this  industry.  It  wasn't  long  ago  that  in  Hopkinton,  New  Hamp- 
shire the  owners  of  a  plant  there  that  had  been  burning  clean  wood  chips 
sought  to  seek  a  permit  from  the  Department  of  Environmental  Services 
to  change  what  they  burned.  To  change  that  to  add  construction  and  de- 
bris, which  could  include  wood  that  contained  fragments  of  lead  paint  and 
other  heavy  metals.  On  July  22  of  this  year,  the  Department  of  Envi- 
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ronmental  Services,  recognizing  that  they  didn't  have  a  good  section  of  the 
law  to  apply  to  this  category,  issued  a  permit  that  would  allow  Bio  Energy 
to  release  2.6  tons  of  lead  emission  into  the  air  each  year.  That  plant  would 
be  the  first  in  the  state  to  burn  primarily  wood  of  that  type.  We  have  heard 
that  the  construction  and  debris  materials  would  be  primarily  coming 
from  out-of-state.  The  vast  amounts  would,  in  fact,  be  out-of-state  mate- 
rials. We  recognize  that  there  is  need  to  address  how  you  dispose  of  con- 
struction and  debris  but  we  also  believe  that  it  is  time  that  we  take  some 
time  to  concern  ourselves  with  what  we  are  doing  for  the  safety  of  our 
citizens  when  we  know  that  we  have  a  loophole  in  the  law.  We  know  that 
there  is  no  specific  permitting  language  relating  to  construction  and  de- 
bris that  fits  this  situation.  If  we  don't  take  the  time  to  put  a  moratorium 
on  this  permitting  to  give  ourselves  time  to  look  at  this  situation  in  more 
depth,  we  could  see  several  other  wood  chip  plants  being  converted  into 
construction  debris  incinerators.  Incinerators  in  the  towns  of  Alexandria, 
Barnstead,  Whitefield,  Ashland,  Springfield,  Tamworth,  Bethlehem,  and, 
yes,  Raymond  are  on  the  list.  We  have  the  opportunity  if  we  vote  down 
interim  study  to  address  a  floor  amendment  which  I  have,  which  would 
simply  say  that  for  the  period  of  between  now  and  November  1,  2004,  we 
would  say  that  construction  and  demolition  debris  shall  not  be  burned  in 
this  state.  We  chose  November  1,  2004  after  some  discussion  at  DES  yes- 
terday because  it  became  clear  of  several  things.  One,  the  House  commit- 
tee who  did  choose  interim  study  for  a  similar  bill,  this  would  give  that 
House  committee  time  to  do  the  study,  to  work  on  reviewing  our  current 
regulations  and  to  establish  some  lines  of  addressing  the  concerns,  the 
health  concerns,  the  safety  concerns,  of  individuals  who  are  concerned  that 
we  would  be  burning  construction  demolition  debris  without  a  full  review 
of  our  standards.  The  November  1,  2004  date  as  proposed  in  the  floor 
amendment,  if  you  will  allow  us  to  get  to  that  vote,  would  be  one  which 
we  heard  from  the  plant's  owners  yesterday,  we  met  with  the  plant's  owner 
yesterday  and  he  agreed  that,  given  the  permitting  and  the  need  for  hear- 
ings during  the  summer,  rehearings  on  Title  Five  permitting,  we  heard 
that  he,  himself,  does  not  expect  that  the  plant  would  start  up  by  Novem- 
ber 1,  2004.  So  we  know  that  it  does  not  in  fact  impede  another  person's 
business,  but  it  does... this  floor  amendment  would  allow  for  us... time  to 
study  this.  You  know,  the  people  of  Hopkinton  have  called  and  I  think  a 
lot  of  you  were  reached  by  phone.  They  are  genuinely  concerned  but  it  is 
not  just  an  issue  of  Hopkinton.  This  is  a  statewide  problem.  Emissions 
from  an  incinerator  stack  don't  just  affect  one  community  or  town  or  even 
a  simple  radius  of  three  to  five  miles.  The  effect  of  emissions  from  incin- 
eration travel  a  considerable  distance.  All  you  have  to  do  is  to  look  at  the 
fans  of  mercury  contamination  from  Claremont  through  Washington,  from 
Concord  to  Bow  and  the  southeast  corner  of  the  state,  as  well  as  from 
Ossipee  to  the  east,  to  realize  that  the  extent  of  pollution  caused  by  in- 
cineration. What's  Hopkinton's  problem  is  Concord's  problem.  What's 
Raymond's  problem  could  be  Deerfield's  problem.  These  are  issues  which 
we  can  address  in  a  timely  fashion.  We  can  vote  down  this  interim  study, 
but  yes  on  a  study.  A  limited  time  study.  A  study  until  November  1,  2004 
to  give  ourselves  time  to  look  at  our  laws,  to  make  sure  that  we  are  not 
running  into  health  issues  which  we  cannot  turn  back  the  clock  on  later. 
I  know  the  people  of  Hopkinton  feel  that  they  do  not  want  to  be  in  a  situ- 
ation where  they  are  the  test  case  for  what  affects  construction  and  de- 
bris burning  cause  to  their  children  as  lead  rains  down  on  their  hilltops. 
I  am  told  that  Bio-Energy  still  has  not  obtained  its  NPES  permit.  I  am 
also  told  that  the  DES  permit  is  on  appeal  to  the  EPA  (Environmental 
Protection  Agency  in  Washington)  and  that  they  have  not  yet  obtained 
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local  town  approval.  I  believe  that  it  is  wise  of  us  to  take  a  few  months  to 
consider  this,  to  study  this.  There  may  be  a  way  that  we  can  address  these 
issues.  We  heard  from  the  plant's  owner  that  he  believes  that  plant  may 
eventually  come  under  federal  standards  of  maximum  achievable  control 
technologies.  But  just  hours  earlier,  I  had  heard  from  DES  that  they  didn't 
think  that  the  federal  standards  for  MACT  were  developed  yet.  Those  are 
issues  which  we  don't  have  the  answers  to.  Let's  not  make  this  a  test  case 
for  the  state.  Let's  take  some  time  as  we  have  often  times  done,  to  look 
at  these  issues  in  a  complete  way.  There  is  no  rush  on  this.  We  heard  that 
the  plant  is  not  going  to  start  to  run  by  November  1.  Let's  give  ourselves 
a  little  time  to  do  this  thoughtfully.  I  urge  you  to  vote  down  interim  study, 
to  allow  us  to  bring  forth  the  floor  amendment,  which  would  set  a  mora- 
torium on  construction  and  demolition  debris  burning  in  this  state  until 
November  1,  2004.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Larsen,  your 
amendment  that  you  hope  to  put  out  is  2004?  I  thought  it  was  for  a  year? 

SENATOR  LARSEN:  This  is  2004. 

SENATOR  BARNES:  Yes,  but  I  thought  that  you  wanted  the  moratorium 
to  go  to  2005? 

SENATOR  LARSEN:  I  understood,  and  the  draft  that  I  was  told,  was 
to  time  it  to  the  release  of  the  report  from  the  House  Science  and  Tech- 
nology and  that  would  give  us  time  to  have  some  specific  answers.  If  you 
understood,  originally  in  our  discussion,  you  are  right,  over  in  the  de- 
partment, we  did  have  2005. 

SENATOR  BARNES:  That  is  what  I  thought  I  heard. 

SENATOR  LARSEN:  This  in  fact,  has  even  less  consequence  on  the  plant's 
owners,  which  I  know  some  of  you  are  concerned  about,  as  am  L  We  heard 
that  he  cannot  have  that  plant  running  by  2004,  will  not  likely  have  that, 
but  a  moratorium  will  allow  us  to  have  the  information.  We  need  to  make 
wise  decisions. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  Let  me  start  by  saying  that  when  I  was  a  kid  growing  in  Henniker 
on  Boy  Scout  Drive  and  take  papers  to  the  West  Hopkinton  Paper  Mill,  I 
never  figured  that  I  would  be  standing  on  the  floor  of  the  Senate,  discuss- 
ing that  building.  I  also  wish  that  this  was  election  time  because  I  think 
that  I  have  talked  to  every  household  in  Hopkinton  by  phone.  Let  me  say 
that  this  is  not  a  partisan  situation.  The  Republicans  and  the  Democrats 
in  Hopkinton,  as  well  as  Weare  and  Henniker  and  surrounding  towns  all 
agree  on  this.  This  is  not  a  partisan  issue.  Let  me  go  back  to  when  I  first 
got  involved  in  this.  I  remember  when  they  built  the  generating  plant  in 
Hopkinton.  At  that  time  it  was  running  virgin  wood.  They  had  a  license 
to  burn  virgin  wood.  They  did  this  for  several  years  then  the  plant  was 
bought  out  and  they  stopped.  In  the  process  of  that  generator  being  shut 
down  the  state  of  New  Hampshire  issued  permits  to  burn  virgin  wood  as 
well  as  demolition  wood.  It  didn't  do  it.  It  hasn't  done  it.  But  it  got  a  per- 
mit to  do  so.  The  concern  that  we  have... we  all  realize  from  the  testimony, 
that  they  do  have  permits  to  run  this  factory.  The  state  has  given  them 
permits,  but  there  are  a  group  of  people  who  live  in  that  community  who 
are  concerned.  What  we  are  talking  about  today  is  concern.  The  people 
living  in  Hopkinton  are  concerned.  The  people  last  night  when  I  got 
home... here's  Peter  Flynn  from  Henniker,  who  is  the  town  administrator 
calling  me.  Today  I  get  a  call  from  the  selectman  in  Weare,  calling  me  this 
morning.  So  these  are  concerned  people.  We  are  not  going  to  argue  that 
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they  haven't  got  permits.  I  am  not  going  to  argue  that  they  haven't  got 
permits.  Yes,  they've  got  permits.  But  they've  got  permits  to  do  something 
that  they  haven't  done  before.  Now  this  same  bill  went  into  the  House  and 
the  House  very  seriously  said  yes,  we  have  to  look  at  this.  They  have  a 
new  permit  and  we  put  it  to  study.  I  think  the  people  from  Hopkinton  and 
the  people  in  the  House  who  agree  that  this  is  a  serious  study  in  the 
House.  I  know  sometimes  in  the  second  year  everybody  says  interim  study 
is  to  kill.  I  do  not  believe  that  is  the  case.  I  have  talked  to  people  in 
Hopkinton.  I  have  talked  to  people  at  the  hearing  and  I  have  talked  to  the 
Representatives.  It  is  a  serious  study.  My  question  is  how  can  we  possi- 
bly study  something  that  we  don't  know,  but  to  allow  the  situation  to  con- 
tinue that  we  are  studying?  How  can  we  do  that?  What  is  the  sense  of 
studying  it?  The  study  may  come  back  that  it  is  all  wrong,  but  guess  what? 
If  we  don't  pass  this  floor  amendment,  it  is  done,  if  it  is  in  process.  I  guess 
I  could  say  more,  but  I  think  that  I  have  made  my  point.  That  we  are 
trying  to  study  something.  Everybody  agrees  that  it  should  be  studied,  but 
we  are  going  to  allow  the  process  to  continue  on.  What  I  came  up  with  last 
night,  to  finish,  just  as  "Nero  fiddled  while  Rome  burned",  if  we  don't  vote 
on  this  floor  amendment,  Hopkinton  will  burn  while  this  legislature  fiddles 
in  study  committee.  I  urge  you  to  pass  this  amendment.  Thank  you  very 
much,  Mr.  President 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Senator  Flanders,  you 
mentioned  the  House  Bill  that  went  to  interim  study.  Would  you  agree 
that  bill  does  not  mirror  our  bill?  Their  bill  is  talking  about  the  best 
available  control  technology?  That  is  what  they  focused  on. 

SENATOR  FLANDERS:  Yes. 

SENATOR  JOHNSON:  It  really  did  not  focus  as  much  as  we  did  on  the 
health  risks  of  this  plant? 

SENATOR  FLANDERS:  That  is  true,  but  I. ..yes,  that  is  true. 

Question  is  on  the  committee  report  of  interim  study. 

A  roll  call  was  requested  by  Senator  Larsen. 

Seconded  by  Senator  Cohen. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Peterson,  O'Hearn,  Clegg,  Gatsas,  Martel,  Sapareto,  Morse, 
Prescott. 

The  following  Senators  voted  No:  Below,  Flanders,  Odell,  Roberge, 
Foster,  Larsen,  Barnes,  D'Allesandro,  Estabrook,  Cohen. 

Yeas:  13  -  Nays:  10 

Committee  report  of  interim  study  is  adopted. 

SB  126-FN-A,  exempting  certain  transfers  of  title  from  the  real  es- 
tate transfer  tax.  Finance  Committee.  Ought  to  pass  with  amendment, 
Vote  6-2.  Senator  Green  for  the  committee. 

Senate  Finance 
March  9,  2004 
2004-0744S 
09/10 

Amendment  to  SB  126-FN-A 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    exempting  transfers  of  title  between  spouses  from  the  real  es- 
tate transfer  tax. 
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Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Real  Estate  Transfer  Tax;  Exceptions;  Transfers  of  Title  Between 
Spouses.  Amend  RSA  78-B:2,  XIII  to  read  as  follows: 

XIII.  To  any  transfer  of  title  between  spouses^  including  a  trans- 
fer of  title  between  spouses  pursuant  to  final  decree  of  divorce  or  nullity. 

2  Effective  Date.  This  act  shall  take  effect  July  1,  2005. 

2004-0744S 

AMENDED  ANALYSIS 
This  bill  exempts  any  transfers  of  title  between  spouses  from  the  real 
estate  transfer  tax. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  Senate  Bill  126 
ought  to  pass  as  amended.  This  legislation  proposed  to  exempt  certain 
transfers  of  title  from  the  real  estate  transfer  tax.  These  transfers  were 
specific  to  transfers  made  to  yourself,  your  spouse,  a  limited  liability  cor- 
poration, because  of  death,  eliminating  partnership  or  other  legal  entity. 
As  introduced  this  bill  would  reduce  state  revenues  from  the  real  estate 
transfer  tax  by  $4.5  million  per  year.  The  Finance  Committee  amended 
the  bill  to  remove  section  2  which  will  eliminate  most  of  the  proposed  $4.5 
million  dollar  decrease.  The  remainder  of  the  bill  only  exempts  spousal 
transfers  from  the  real  estate  transfer  tax  which  will  cause  any  revenue 
decrease  to  be  minimal.  Please  join  the  Finance  Committee  by  voting  this 
bill  ought  to  pass  as  amended.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  somewhat  reluc- 
tantly rise  in  support  of  the  bill.  I  would  have  liked  to  have  seen  the 
whole  bill  go  through.  The  part  that  was  eliminated  was  a  useful  tool 
in  financial  planning  for  people  who  are  trying  to  protect  their  assets 
from  liability.  Actually,  it  is  the  same  ownership  as  a  transfer  of  one  to 
the  other.  I  would  have  loved  to  have  seen  that  gone  through.  However, 
at  least  the  portion  that  does  allow  it  for  spouses  is  a  benefit,  certainly, 
to  the  people  of  the  state  as  well.  The  transfer  of  title  to  the  entities  of 
joint  custody  or  joint  tenant  right  of  survivorship,  is  really  what. ..joint 
tenant  right  of  survivorship  is  actually  what  should  be  done  into  own- 
ership of  property  without  a  tax.  In  other  words,  if  a  property  goes  to 
the  other  spouse,  there  shouldn't  be  a  tax  on  it  if  the  same  entity  owns 
it.  I  hope  that  you  support  the  committee  amendment  but  I  hope  that 
the  committee  will  re-look  at  this  issue  later  on.  We  are  never  going  to 
find  more  money  but  certainly  taxing  people  who  shouldn't  pay  a  tax, 
isn't  the  right  way  to  do  that  because  it  should  have  been  kept  in  there. 
I  would  urge  still  support  of  the  bill. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Sapareto,  I 
joined  with  you  in  co-sponsoring  this  bill  and  I  join  with  you  in  the  con- 
cern that  there  should  be  better  ways  to  allow  for  what  is  proper  tax 
planning  between  spouses.  The  question  is,  one  of  the  issues  that  we  had 
heard,  at  least  I  had  heard,  was  a  problem  in  this  state  is  when  a  mar- 
ried couple  seeks  to  do  what  they  should  do  in  ownership  of  some  prop- 
erties, which  is  to  create  an  LLC.  That  when  they  have  been  advised  to 
create  that  Limited  Liability  Corporation,  they  were  then  advised  that 
was  a  taxable  event  under  the  real  estate  transfer  tax.  Is  it  your  under- 
standing that  we  haven't  yet  fixed  this  problem  because  I  know  a  few 
couples  out  there  who  are  watching  this  bill  pretty  closely  and  it  means 
a  great  deal  to  people  if  they  own  a  duplex  together.  They  may  want  to 
transfer  that  into  a  LLC?  Do  you  think  this  fixes  the  problem? 
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SENATOR  SAPARETO:  Thank  you.  No,  it  doesn't  fix  that  particular 
problem.  My  original  bill  that  was  in  does  do  that.  Not  just  for  LLC's, 
but  for  the  most  common  form  of  these  are  Living  Trusts,  which  are 
generally  done  for  bypassing  the  probate  purposes  when  you  have  such 
a  large  asset  such  as  a  property.  In  my  opinion,  I  think  that  is  gener- 
ally more  practical  for  most  couples  to  use  a  revocable  trust  like  that 
rather  than  creating  an  LLC.  But  of  course,  depending  on  their  assets 
would  determine  that.  No  this  bill  does  not  protect  them  from  trans- 
ferring ownership  to  themselves  in  that.  What  I  was  hoping  to  get  in 
that  portion  of  the  bill  was  that  there  is  a  problem  where  mortgage 
companies  would  not  recognize  same  ownership  for  the  purposes  of 
homestead,  for  example.  A  homestead  is  on  one's  primary  residence,  but 
generally  a  non-natural  person  can't  provide  that.  So  there  is  a  prob- 
lem there  in  the  laws  with  that.  My  intent  for  this  was  to  give  the  mort- 
gage companies  additional  assurance  that  they  certainly  do  have  rights 
or  attachments  to  the  property  should  they  fail  to  make  mortgage  pay- 
ments or  go  into  default.  This  would  have  been  a  very  helpful  tool  in  pro- 
tecting those  assets.  I  know  that  we  are  still  collecting  transfer  tax 
whenever  people  do  this.  Unfortunately,  the  cost  of  real  estate  going 
way  up  has  made  it  prohibitive  for  them  now  to  do  that  because  they 
would  have  to  pay  a  transfer  tax  in  order  to  transfer  the  property  to 
themselves.  So  from  that  portion  of  it,  I  don't  agree  with  what  the  com- 
mittee had  done.  However,  it  did  leave  in  one  of  the  necessary  correc- 
tions which  is  from  one  spouse  to  another.  So  in  that  effect,  it  did  pro- 
tect it  so  there  are  other  applications  where  this  bill  would  be  beneficial 
to  residents  of  this  state. 

SENATOR  LARSEN:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  to  speak 
in  favor  of  the  bill.  I  think  the  committee  looked  at  what  could  be  done 
under  the  confines  of  the  budget  that  we  have  prepared  for  the  state  and 
that  operating  budget  is  in  place.  What  we  were  told  was  that  if  we  made 
any  further  movement  with  regard  to  this  piece  of  legislation,  it  would 
cost  us  $4  million  in  the  first  year  and  $4  million  in  the  second  year  of 
the  biennium.  We  cannot  do  that.  We  can't  take  that  hit.  If  indeed  there 
needs  to  be  further  work  on  this  piece  of  legislation,  it  should  be  brought 
in  in  the  next  biennium,  when  the  budget  is  being  prepared,  so  that  it 
does  not  have  a  negative  effect  on  a  budget  that  is  already  in  place.  That 
was  the  discussion  that  took  place  in  the  committee,  and  as  a  result,  the 
committee's  recommendation  was  brought  forward  and  I  fully  support 
that.  Thank  you,  Mr.  President. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  Senator  Sapareto,  does 
this  have  any  effect  on  a  partnership  going  to  an  LLC? 

SENATOR  SAPARETO:  No.  This  bill  would  not  do  that.  It  would  still  be 
taxable  on  any  of  the  transfers,  with  the  exception  of  one  spouse  to  the 
other,  under  the  way  that  it  has  been  amended. 

SENATOR  ROBERGE:  Thank  you. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Green,  the 
other  thing  that  I  did  notice  is  that  you  changed  the  effective  date  to 
July  1,  2005.  I  am  just  wondering  why  that  date  was  pushed  two  years 
instead  of  one  year? 

SENATOR  GREEN:  Basically  because  we  felt  the  timing  of  it  was  tied 
to  the  budget,  that  is  why  we  did  it. 
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SENATOR  SAPARETO:  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1363,  establishing  a  pohcy  for  naming  state  highways,  bridges,  and 
buildings.  Transportation  Committee.  Inexpedient  to  legislate.  Vote  4-1. 
Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  You  caught  me  off  guard 
here.  I  am  recommending  inexpedient  to  legislate.  I  am  going  to  go  off  the 
top  of  my  head  on  this.  This  was  a  bill  that  was  presented  to  us  to  go  ahead 
and  have  a  process  to  name  a  buildings  or  manmade.. .excuse  me,  not 
buildings,  but  manmade  structures  such  as  bridges  and  roadways.  The 
committee  felt  that  we  should  leave  the  prerogative  to  the  legislature,  as 
far  as  when  it  comes  to  naming  particular  bridges  or  roadways.  As  you 
know  from  the  last  session,  we  named  Mount  Clay  to  Mount  Reagan.  But 
again,  the  legislature  should  have  that  prerogative.  I  would  just  encour- 
age the  body  to  inexpedient  to  legislate.  It  was  a  committee  report  of  4-1. 
I  would  just  thank  the  Senate.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  would  like  to  ask 
my  colleagues  in  the  Senate  to  overturn  the  recommendation  of  inexpe- 
dient to  legislate  so  that  I  might  be  able  to  bring  forward  an  amendment 
of  which  you  all  are  aware  and  have  cosponsored,  which  I  very  much 
appreciate,  which  would  replace  the  bill.  Thank  you,  Mr.  President. 

l\/lotion  failed. 

Senator  Peterson  moved  ought  to  pass. 

Senator  Peterson  offered  a  floor  amendment. 

Sen.  Peterson,  Dist.  11 
Sen.  Gallus,  Dist.  1 
Sen.  Johnson,  Dist.  2 
Sen.  Kenney,  Dist.  3 
Sen.  Boyce,  Dist.  4 
Sen.  Below,  Dist.  5 
Sen.  Green,  Dist.  6 
Sen.  Flanders,  Dist.  7 
Sen.  Odell,  Dist.  8 
Sen.  Roberge,  Dist.  9 
Sen.  Eaton,  Dist.  10 
Sen.  O'Hearn,  Dist.  12 
Sen.  Foster,  Dist.  13 
Sen.  Clegg,  Dist.  14 
Sen.  Larsen,  Dist.  15 
Sen.  Gatsas,  Dist.  16 
Sen.  Barnes,  Dist.  17 
Sen.  Martel,  Dist.  18 
Sen.  Sapareto,  Dist.  19 
Sen.  D'Allesandro,  Dist.  20 
Sen.  Estabrook,  Dist.  21 
Sen.  Morse,  Dist.  22 
Sen.  Prescott,  Dist.  23 
Sen.  Cohen,  Dist.  24 
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March  17,  2004 

2004-0863S 

05/04 

Floor  Amendment  to  HB  1363 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    designating  "Goodbye  Old  Man"  as  a  state  song  of  New  Hamp- 
shire. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  State  Songs.  Amend  RSA3:7  by  inserting  after  para- 
graph IX  the  following  new  paragraph: 

X.  "Goodbye  Old  Man"  with  words  and  music  by  Ken  Shelton. 

2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0863S 

AMENDED  ANALYSIS 
This  bill  designates  "Goodbye  Old  Man"  by  Ken  Shelton  as  a  state  song 
of  New  Hampshire. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass, 
Mr.  President,  and  offer  an  amendment  to  the  bill  which  I  believe  could 
be  handed  out  at  that  time.  Mr.  President,  many  of  us  in  our  own  way 
have  been  going  through  a  private  grieving  process,  sometimes  public 
grieving  process,  since  the  Old  Man  fell,  almost  a  year  ago  now  on  May 
3  of  last  year.  Ken  Shelton  who  lives  in  a  neighboring  town  to  my  home- 
town of  Peterborough,  wrote  a  lovely  song  called  "Goodbye  Old  Man", 
which  he  performed  here  in  our  Senate  Chambers  at  your  request,  ear- 
lier this  year.  We  have,  in  the  state  now,  nine  songs  which  we  honor  as 
honorary  state  songs.  I  think  in  this  biennium,  when  we  lost  the  great 
stone  face  of  the  north  country,  it  would  be  appropriate  for  us  to  join 
together  and  commemorate  that  in  a  way  that  is  respectful,  loving  and, 
I  believe,  appropriate.  That  would  be  to  add  a  tenth  song  to  the  list  which 
is  the  "Goodbye  Old  Man"  song,  which  Ken  Shelton  authored.  The  amend- 
ment before  you  which  has  been  co-sponsored  by  all  the  members  of  the 
Senate,  would  do  exactly  that.  Attach  it  to  this  House  Bill  and  send  it 
over  to  the  House  for  their  approval.  I  will  say  that  my  track  record  on 
amendments  that  have  been  sponsored  by  most  or  all  of  the  Senators, 
is  somewhat  spotty  as  the  last  one  was  a  conservation  license  plate  that 
I'd  hope  would  support  the  LCHIP  program  with  a  dedicated  fund.  But 
I'm  undeterred  and  want  to  come  forward  with  another  and  see  if  we  will 
1  have  better  luck  this  time.  So  I  urge  my  colleagues  support  of  this 
amendment  and  thank  them.  Thank  you,  Mr.  President. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  would  urge  my  col- 
leagues to  support  this  amendment  since  my  name  is  on  it.  But  more 
importantly,  speaking  with  Senator  Peterson  earlier,  that  he  might  even 
actually,  if  this  amendment  were  to  pass,  which  possibly  is  a  rare  thing, 
that  he  might  sign  Goodbye  Old  Man  of  the  Mountain. 

SENATOR  BARNES:  I  will  second  that. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  will  certainly  rise  in 
support  of  the  floor  amendment,  although  when  I  signed  on,  I  didn't 
realize  it  was  going  to  replace  the  content  of  this  bill,  because  I  was  the 
one  person  minority  in  Transportation  that  supported  the  bill  to  pass  as 
it  had  been  brought  over  from  the  House.  At  least  this  will  get  it  into 
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Committee  of  Conference.  So  maybe  it  is  not  clear  going  yet.  But  I  just 
want  to  talk  about  the  original  bill  briefly.  The  bill  simply  set  a  criteria 
for  naming  state  highways,  bridges  and  buildings,  not  geographical  fea- 
tures like  Mountain  tops.  It  simply  called  for  the  notion  that  state  high- 
ways, bridges  and  buildings  only  be  named  after  persons  after  they  no 
longer  hold  an  elected  or  appointed  state  office  and  that  they  have  made 
a  positive  contribution  to  their  community,  state  or  nation  or  any  com- 
bination of  thereof.  Likewise  for  any  organization,  that  they  have  sim- 
ply made  a  positive  contribution,  and  that  the  cost  not  be  borne  by  the 
state.  I  think  that  was  an  appropriate  policy.  It  would  have  helped.  I 
think  it  would  be  an  appropriate  policy,  so  I  just  wanted  to  express  that 
for  the  record.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  As  one  who  had  found 
Ken  Shelton's  song  on  the  Internet,  those  many  months  ago,  I  just  wanted 
to  welcome  back  Ken  and  I  wish  that  you  could  sing  it  to  us  again  but  it 
will  live  on  this  way  in  this  state  as  a  result.  So  thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  EATON  (In  the  Chair):  Senator  Peterson,  thank  you  for  bring- 
ing that  forward.  Mr.  Shelton,  thank  you  very,  very  much  for  coming  over. 
I  know  that  we  have  many  times  appreciated  also  Senator  Peterson's 
playing  of  his  grand  piano.  So  the  music,  I  know,  means  a  lot  to  Sena- 
tor Peterson.  Thank  you  very  much,  both  of  you. 

SB  303-FN,  clarifying  the  language  in  the  education  funding  formula. 
Finance  Committee.  Ought  to  pass  with  amendment.  Vote  8-0.  Senator 
Clegg  for  the  committee. 

Senate  Finance 
March  8,  2004 
2004-0732S 
04/09 

Amendment  to  SB  303-FN 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    eliminating  the  business  profits  tax  exemption  for  qualified 
investment  companies. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Taxation  of  Incomes;  Who  Taxable.  Amend  RSA  77:3,  Kb)  to  read  as 
follows: 

(b)  Partnerships,  limited  liability  companies,  associations,  and 
trusts,  the  beneficial  interest  in  which  is  not  represented  by  transfer- 
able shares,  whose  gross  interest  and  dividend  income  from  all  sources 
exceeds  $2,400  during  the  taxable  year,  but  not  including  [a  qualified 
investment  company  as  defined  in  RSA  77-A:l,  XXI,  or]  a  trust  com- 
prising a  part  of  an  employee  benefit  plan,  as  defined  in  the  Employee 
Retirement  Income  Security  Act  of  1974,  section  3. 

2  Business  Profits  Tax;  Definitions.  Amend  RSA  77-A:l,  I  to  read  as 
follows: 

I.  "Business  organization"  means  any  enterprise,  whether  corpora- 
tion, partnership,  limited  liability  company,  proprietorship,  association. 
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business  trust,  real  estate  trust  or  other  form  of  organization;  orga- 
nized for  gain  or  profit,  carrying  on  any  business  activity  within  the 
state,  except  such  enterprises  as  are  expressly  made  exempt  from  in- 
come taxation  under  the  United  States  Internal  Revenue  Code  as  de- 
fined in  RSA  77-A:l,  XX.  Each  enterprise  under  this  definition  shall 
be  subject  to  taxation  under  RSA  77-A:2  as  a  separate  entity,  unless 
specifically  authorized  by  this  chapter  to  be  treated  otherwise,  such  as, 
but  not  limited  to,  combined  reporting.  Trusts  treated  as  grantor  trusts 
under  section  671  of  the  United  States  Internal  Revenue  Code  shall  be 
included  in  the  return  of  their  owners,  and  such  owners  shall  be  subject 
to  the  tax  thereon  to  the  extent  such  owners  would  be  considered  a  busi- 
ness organization  hereunder  notwithstanding  the  existence  of  the  trust. 
The  use  of  consolidated  returns  as  defined  in  the  United  States  Inter- 
nal Revenue  Code  as  defined  in  RSA  77-A:l,  XX  is  not  permitted.  Not- 
withstanding any  other  provision  of  this  paragraph,  an  enterprise  shall 
not  be  characterized  as  a  business  organization  and  shall  be  excluded 
from  taxation  at  the  entity  level  if  it  is  a  qualified  investment  company 
as  defined  in  RSA  77-A:l,  XXI  that  is  not  taxable  under  RSA  77-A:2-c.] 
A  partnership,  limited  liability  company,  estate,  trust  except  grantor 
trusts  pursuant  to  section  671  of  the  United  States  Internal  Revenue 
Code,  "S"  corporation,  real  estate  investment  trust,  or  any  other  such 
entity,  [other  than  a  qualified  investment  company  as  defined  in  RSA  77- 
A:l,  XXI  that  is  not  taxable  under  RSA  77-A:2-'C,]  whose  net  income  is 
reportable  by  the  true  owners  either  directly  or  indirectly  shall  be  sub- 
ject to  tax  at  the  entity  level,  and  no  part  of  such  earnings  or  loss  shall 
be  included  in  the  calculation  of  the  gross  business  profits  of  the  own- 
ers of  such  entity. 

3  Business  Profits  Tax;  Definitions.  Amend  RSA  77-A:l,  XII  to  read  as 
follows: 

XII.  "Business  activity"  means  a  group  of  actions  performed  by  a 
business  organization  for  the  purpose  of  earning  income  or  profit  from 
such  actions  and  includes  every  operation  which  forms  a  part  of,  or  a 
step  in,  the  process  of  earning  income  or  profit  from  such  group  of  ac- 
tions. The  actions  ordinarily  include,  but  are  not  limited  to,  the  receipt 
of  money,  property,  or  other  items  of  value  and  the  incurring  or  payment 
of  expenses.  [Notwithstanding  any  other  provision  of  this  paragraph,  a 
holder  of  an  ownership  interest  in  a  qualified  investment  company  as 
defined  in  RSA  77-A;l,  XXI,  shall  not  be  deemed  to  be  carrying  on  any 
business  activity  within  this  state  due  solely  to  its  holding  an  ownership 
interest  in  such  qualified  investment  company.] 

4  Business  Enterprise  Tax;  Definitions.  Amend  RSA  77-E:l,  II-III  to 
read  as  follows: 

II.  "Business  activity"  means  a  transfer  of  legal  or  equitable  title 
to  or  rental  of  property,  whether  real,  personal  or  mixed,  tangible  or 
intangible,  or  the  performance  of  services,  or  a  combination  thereof, 
made  or  engaged  in,  or  caused  to  be  made  or  engaged  in,  whether  in 
intrastate,  interstate,  or  foreign  commerce,  with  the  object  of  gain, 
benefit,  income,  revenue  or  advantage,  whether  direct  or  indirect,  to 
the  business  enterprise  or  to  others,  but  shall  not  include  the  services 
rendered  by  an  employee  to  an  employer  or  services  as  a  director  of  a 
corporation.  Although  an  activity  of  an  enterprise  may  be  incidental  to 
another  of  its  business  activities,  each  activity  shall  be  considered  to 
be  business  engaged  in  or  carried  on  within  the  meaning  of  this  chap- 
ter. [Notwithstanding  any  other  provision  of  this  paragraph^  a  holder 
of  an  ownership  interest  in  a  qualified  investment  company  as  defined 
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in  RSA  77-E:l,  XIV,  shall  not  be  deemed  to  be  carrying  on  any  business 
activity  within  this  state  due  solely  to  its  holding  an  ownership  inter- 
est in  such  qualified  investment  company.] 

III.  "Business  enterprise"  means  any  profit  or  nonprofit  enterprise 
or  organization,  whether  corporation,  partnership,  limited  liability  com- 
pany, proprietorship,  association,  trust,  business  trust,  real  estate  trust 
or  other  form  of  organization  engaged  in  or  carrying  on  any  business 
activity  within  this  state,  except  such  enterprises  as  are  expressly  made 
exempt  from  income  taxation  under  section  501(c)(3)  of  the  United  States 
Internal  Revenue  Code  to  the  extent  such  enterprise  does  not  engage  in 
any  business  activity  constituting  unrelated  business  activity  as  defined 
by  section  513  of  the  United  States  Internal  Revenue  Code.  Each  busi- 
ness enterprise  under  this  definition  shall  be  subject  to  the  tax  imposed 
under  RSA  77-E  as  a  separate  entity  except  that  trusts  treated  as  grantor 
trusts  under  section  671  of  the  United  States  Internal  Revenue  Code  shall 
be  included  in  the  return  of  their  owners,  and  such  owners  shall  be  sub- 
ject to  the  tax  thereon  to  the  extent  any  such  owners  would  be  consid- 
ered a  business  enterprise  hereunder  notwithstanding  the  existence  of 
the  trust.  The  use  of  consolidated  returns  as  defined  in  the  United  States 
Internal  Revenue  Code  or  of  combined  reporting  is  not  permitted.  [Not- 
withstanding any  other  provision  of  this  paragraph,  an  enterprise  shall 
not  be  characterized  as  a  business  enterprise  and  shall  be  excluded  from 
taxation  at  the  entity  level  if  it  is  a  qualified  investment  company  as 
defined  in  RSA  77-E:l,  XIV.] 

5  Treatment  of  New  Hampshire  Investment  Trusts;  Definitions;  New 
Hampshire  Investment  Trust;  Other  Investment  Entity.  RSA293-B:2,  IV 
and  V  are  repealed  and  reenacted  to  read  as  follows: 

IV.(a)  "New  Hampshire  investment  trust"  means: 

( 1 )  A  regulated  investment  company  as  defined  in  section  851  of 
the  United  States  Internal  Revenue  Code  as  amended; 

(2)  An  organization  that  is  an  investment  company  under  the 
Investment  Company  Act  of  1940  as  amended; 

(3)  An  organization  that  would  be  an  investment  company  under 
the  Investment  Company  Act  of  1940  as  amended,  but  for  the  exception 
from  investment  company  status  provided  by  section  3(c)(1)  or  3(c)(7)  of 
the  Investment  Company  Act;  or 

(4)  An  investment  capital  company  as  defined  in  paragraph  IV-a. 
(b)  A  New  Hampshire  investment  trust  shall  limit  its  activities  to 

investment  or  other  activities  consistent  with  its  organizational  purpose 
and  those  incidental  to,  or  in  support  of,  such  activities,  and  provided 
further  that  any  such  exception  from  investment  company  status  by  rea- 
son of  section  3(c)(7)  of  the  Investment  Company  Act  is  available  only  to 
issuers  whose  securities  are  owned  by  persons  or  organizations  who  are 
deemed  under  section  3(c)(7)  of  the  Investment  Company  Act  or  any  or- 
der, regulation,  or  interpretation  thereunder,  not  to  require  protection 
under  the  provisions  of  the  Investment  Company  Act  by  reason  or  their 
size,  nature,  status,  or  sophistication. 

IV-a(a).  "Investment  capital  company"  means  a  business  organiza- 
tion that  satisfies  the  following  criteria: 

(1)  The  principal  purpose  of  the  investment  capital  company  is 
to  provide  investment  capital  to  companies  through  investment  in  eq- 
uity and  debt  securities  or  interests  issued  by  such  companies,  includ- 
ing common  and  preferred  stock,  indebtedness  and  convertible  securi- 
ties, to  provide  such  management  oversight  and  business  advice  to  such 
companies  as  is  reasonably  appropriate  to  protect  the  investment  and 
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to  encourage  the  success  of  the  company  and  the  investment,  and  to  take 
any  and  all  actions  that  may  become  necessary  to  preserve  and  protect 
investments  in  accordance  with  the  terms  of  the  investment  securities. 
(2)  At  least  30  percent  of  the  investment  capital  company's  out- 
standing equity,  capital,  and  profits  interest  is  owned  by  at  least  one  per- 
son who  is  not  related  to  the  investment  company's  trustee  or  trustees, 
(b)  For  purposes  of  this  paragraph,  a  trustee  is  related  to  a  per- 
son if  it  owns  or  controls,  directly  or  indirectly,  not  including  ownership 
through  the  investment  capital  company,  more  than  25  percent  of  the 
voting  interests  in  such  person. 

V.  "Other  investment  entity"  means  an  out-of-state  investment  entity 
which  otherwise  meets  the  definition  of  New  Hampshire  investment  trust. 

6  Repeal.  The  following  are  repealed: 

I.  RSA  77:3,  H,  relative  to  interest  and  dividend  taxation  of  quali- 
fied investment  company  income. 

n.  RSA  77:4,  V  and  VI,  relative  to  interest  and  dividend  taxation  of 
qualified  investment  company  income  and  qualified  investment  capital 
company  income. 

in.  RSA  77:4-f,  relative  to  adjustments  for  contributions  and  distri- 
butions with  respect  to  qualified  investment  capital  companies. 

IV.  RSA  77-A:l,  XXI,  relative  to  the  definition  of  qualified  investment 
company  for  the  purposes  of  the  business  profits  tax. 

V.  RSA  77-A:l,  XXIV  and  XXV,  relative  to  the  definition  of  qualified 
investment  capital  company  and  investment  company  manager  for  the 
purposes  of  the  business  profits  tax. 

VI.  RSA  77-A:4,  XV,  relative  to  additions  and  deductions  for  quali- 
fied investment  companies  concerning  business  profits  tax. 

VII.  RSA  77-A:4,  XVII  and  XVIII,  relative  to  additions  and  deduc- 
tions for  qualified  investment  capital  companies  concerning  business 
profits  tax. 

VIII.  RSA  77-A:5-b,  relative  to  reporting  for  qualified  investment 
capital  companies. 

IX.  RSA  77-E:l,  XIV,  relative  to  the  definition  of  qualified  investment 
company  for  the  purposes  of  the  business  enterprise  tax. 

7  Applicability.  This  act  shall  apply  to  returns  for  taxable  periods  end- 
ing after  June  30,  2004. 

8  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0732S 

AMENDED  ANALYSIS 
This  bill  eliminates  the  tax-exempt  status  of  qualified  investment  com- 
panies and  qualified  investment  capital  companies. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  Senate  Bill  303 
ought  to  pass  as  amended.  As  amended,  the  bill  eliminates  the  business 
profits  tax  exemption  for  qualified  investment  companies.  Many  compa- 
nies have  found  a  loophole  in  our  taxation  system.  In  order  to  decrease 
their  tax  liability,  companies  have  been  forming  qualified  investment 
capital  companies  which  eliminates  the  taxable  income  from  the  main 
company,  because  of  the  business  profits  tax  exemption.  Recently,  the 
Department  of  Revenue  discovered  this  problem  and  to  date  has  discov- 
ered $12  million  in  lost  business  profits  tax.  The  committee  amendment 
ends  the  exemption  so  that  the  loophole  will  no  longer  be  available  for 
these  companies  to  slide  beneath  the  radar  screen.  Please  join  the  Fi- 
nance Committee  by  voting  for  this  bill  ought  to  pass  as  amended.  Thank 
you,  Mr.  President. 


504  SENATE  JOURNAL  17  MARCH  2004 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Senator  Clegg,  I  know  in 
committee  there  was  discussion  about  some  of  these  'QICC's'  I  guess  they 
are  called,  that  were  actually... there  was  a  real  purpose  when  we  put 
these  in.  That  it  was  to  bring  in  capital  investment  for  entrepreneur 
companies.  There  was  some  discussion  about  that  this  loophole  was 
being  taken  advantage  of  by  some  companies  but  I  never  did  get  a  clear 
understanding  of  how  many  of  these  exist  for  their  original  purpose  and 
are  we,  in  doing  this,  are  we  going  to  be  hurting  start-up  companies  in 
not  being  able  to  get  their  capital  foundation? 

SENATOR  CLEGG:  From  the  information  that  I  received,  there  are  no 
companies  that  are  strictly  here  to  lend  money  to  small  businesses.  So 
while  the  intent  was  to  entice  new  funding  for  small  businesses,  it  didn't 
work.  But  what  has  happened  is,  companies  have  found  that  if  they  start 
up  their  own  QICC,  they  can  funnel  their  profits  into  that  and  then  lend 
it  back  to  themselves  and  not  only  get  a  deduction  from  business  prof- 
its by  putting  in,  but  also  get  a  tax  deduction  for  the  interest  they  pay 
themselves. 

SENATOR  BOYCE:  I  just  wanted  to  make  sure  that  we  weren't  cutting 
off  a  significant  source  of  money  for  entrepreneurs. 

SENATOR  CLEGG:  No,  we  are  not. 

SENATOR  BOYCE:  Thank  you. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Clegg,  first 
of  all  I  just  wanted  to  make  sure  that  this  replaces  the  entire  bill  that 
deals  with  education  funding? 

SENATOR  CLEGG:  Correct. 

SENATOR  SAPARETO:  Correct.  Okay.  Thank  you.  Further  question  is 
when  it  talks  about  qualified  companies,  are  the  referring  to  those  com- 
panies that  offer  retirement  plans  such  as  401(k)s  and  so  forth? 

SENATOR  CLEGG:  No.  My  understanding  were  that  these  were  invest- 
ment companies  only.  The  purpose  of  the  original  was  for  companies  to 
come  in  and  get  a  tax  credit  for  lending  money  at  low  rates  to  new  busi- 
nesses. It  doesn't  cover  401(k)s  that  I  am  aware  of. 

SENATOR  SAPARETO:  Thank  you. 

Amendment  adopted. 

Senator  Barnes  offered  a  floor  amendment. 

Sen.  Barnes,  Dist.  17 

March  12,  2004 

2004-0828S 

04/10 

Floor  Amendment  to  SB  303-FN 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  eliminating  the  business  profits  tax  exemption  for  qualified 
investment  companies  and  relative  to  access  by  the  legislative 
budget  assistant  to  confidential  information  maintained  by  the 
department  of  revenue  administration. 

Amend  the  bill  by  inserting  after  section  5  the  following  and  renum- 
bering the  original  sections  6-8  to  read  as  7-9: 

6  Legislative  Budget  Assistant;  Department  of  Revenue  Administra- 
tion; Conduct  of  Audits.  Amend  RSA21-J:14,  V(d)(4)  to  read  as  follows: 
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(4)  The  legislative  budget  assistant  in  the  performance  of  his  or 
her  duties  under  RSA  [14:31-a,  1(a)  and  (b)  only]  14:31-a,  provided  that 
disclosure  of  department  records,  files,  returns,  or  information  to  the 
legislative  budget  assistant  shall  be  only  for  the  purpose  of,  and  to  the 
extent  necessary  for,  conducting  audits  of  the  department's  accounts  and 
records  as  are  required  by  law  as  provided  in  section  6103(d)(2)(A)  and 
(B)  of  the  Internal  Revenue  Code  of  1954,  as  amended.  This  exception 
shall  not  be  construed  to  authorize  disclosure  to  any  member  of  the  leg- 
islature or  to  any  expert  consultants,  including  certified  public  accoun- 
tants and  data  processing  experts,  hired  by  the  legislative  budget  assis- 
tant to  assist  the  legislative  budget  assistant  in  the  carrying  out  of  his 
or  her  duties.  The  legislative  budget  assistant  shall  be  subject  to 
the  same  restrictions  and  penalties  regarding  disclosure  of  the 
information  as  the  department. 

(A)  If  the  commissioner  objects  to  providing  confidential 
information  under  the  provisions  of  this  subparagraph,  the  com- 
missioner may  apply  to  the  attorney  general  for  disapproval  of  the 
request.  The  attorney  general  may  examine  any  confidential  in- 
formation to  which  the  legislative  budget  assistant  has  requested 
access  to  determine  whether  or  not  it  is  necessary  for  the  legisla- 
tive budget  assistant  to  examine  the  information  to  carry  out  his 
or  her  duties  as  required  by  law.  If  the  attorney  general  finds  that 
such  examination  is  not  necessary,  he  or  she  shall  disapprove  the 
request,  and  the  department  shall  not  be  required  to  provide  such 
information.  If  the  commissioner  agrees  to  provide  the  requested 
information,  or  if  the  attorney  general  finds  it  is  necessary  for  the 
legislative  budget  assistant  to  examine  the  requested  information, 
such  information  shall  be  provided  to  the  legislative  budget  as- 
sistant in  a  mutually  agreeable  and  compatible  format. 

(B)  The  legislative  budget  assistant  shall  not  disclose 
confidential  taxpayer  information  in  any  detailed  report  prepared 
in  accordance  with  RSA  14:31-a.  Confidential  taxpayer  informa- 
tion obtained  by  the  legislative  budget  assistant  shall  not  be  re- 
tained in  the  files  of  the  legislative  budget  assistant. 

2004-0828S 

AMENDED  ANALYSIS 
This  bill  eliminates  the  tax-exempt  status  of  qualified  investment  com- 
panies and  qualified  investment  capital  companies.  This  bill  also  allows 
the  legislative  budget  assistant's  audit  division  to  have  expanded  access 
to  confidential  information  in  the  records  maintained  by  the  department 
of  revenue  administration. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  have  an  amendment 
to  be  passed  out,  Mr.  President.  I  chose  that  bill  because  of  the  two  spon- 
sors who,  I  thought,  were  a  very  good  bill  to  put  my  amendment  on.  The 
two  sponsors  are  Senator  Eaton  and  Representative  Chandler.  What  this 
amendment  is,  is  Senate  Bill  350  that  this  chamber  passed  unanimously 
a  couple  of  weeks  ago.  It  has  to  do  with  the  auditing.  We  went  to  the 
House  committee  hearing  and  Mike  Buckley,  of  course,  is  the  fellow  that 
asked  me  to  put  this  in,  in  the  Audit  Committee.  There  are  ten  of  us  on 
it,  five  House  and  five  Senate  members.  We  all  signed  onto  the  bill.  But 
apparently  the  commissioner,  he  told  me  that  he  didn't  disagree,  but  he 
was  against  it.  I  don't  know,  I  couldn't  make  that  out.  Maybe  someday  I 
will  figure  that  out.  What  Mike  Buckley  has  told  me  is  that  without  that. 
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his  department,  his  audit  department,  is  not  allowed  to  go  into  his  de- 
partment to  do  an  audit.  I  think  that  is  kind  of  wrong  for  any  depart- 
ment to  be  exempt  from  an  audit.  I  was  concerned  about  that.  That  is 
why  this  amendment,  the  original  350,  putting  it  back  on  here  to  get  it 
over  to  the  House  and  maybe  have  a  Committee  of  Conference  on  it. 
Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  want  to  rise  in  support 
of  the  amendment  that  is  offered.  We  submitted  that  out  of  the  Perfor- 
mance Audit  Committee,  feeling  that  it  was  appropriate.  We  think  that 
they  should  have  that  authority  to  do  that.  I  would  support  approval  of 
this  amendment  that  Senator  Barnes  has  offered. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  Senator  Barnes,  I 
just  wondered  why  this  couldn't  take  place  in  the  House  hearing  on  350? 

SENATOR  BARNES:  Well,  they  did  it  quickly  and  I  didn't  have  my 
amendment  ready.  I  didn't  really  know  that  they  were  going  to  send 
it  to  interim  study  when  we  had  the  hearing. 

SENATOR  ESTABROOK:  Oh  they  already  did  that? 

SENATOR  BARNES:  I  mean  they  sent  it  to  interim  study.  I  didn't  know 
that  at  the  time,  so  once  the  red  light  went  on  and  that  is  what  they  did, 
we  decided  we'd  try  to  get  some  help  from  the  two  main  sponsors  of  this 
bill  and  get  this  thing  passed. 

SENATOR  ESTABROOK:  Thank  you. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Barnes. 
Thank  you.  I  recall  when  you  were  working  on  the  Education  Funding 
that  commonly,  I  quite  often  went  to  the  Legislative  Budget  Assistant 
to  get  information  and  to  the  DRA  for  information  in  regards  to  the  analy- 
sis on  income  tax  and  property  taxes.  What  I  wonder  is,  is  this  going  to 
in  any  way  prohibit  me  from  getting  information?  I  am  thinking  of  one 
in  particular  where  we  were  looking  at  DRA  information  to  the  LBA  about 
income  by  community  and  information  that  was  provided  by  the  IRS 
through  the  DRA  and  made  its  way  to  the  LBA.  I  want  to  make  sure  that 
I  am  not  shooting  myself  in  the  foot  by  eliminating  the  information  that 
they  may  need  to  make  good  decisions  in  the  future? 

SENATOR  BARNES:  I  have  no  idea  Senator.  If  you  talk  to  Mike  Buckley, 
I  am  sure  that  he  could  tell  you. 

SENATOR  SAPARETO:  Could  I  maybe  ask  Senator  Green  if  he  knows. 

SENATOR  GREEN:  The  answer  to  your  question  is  no.  It  will  not  affect 
you  in  any  way  in  terms  of  what  you  can  get  now.  What  the  problem  is, 
is  when  we  are  doing  an  audit  and  the  auditors  go  in  and  do  a  perfor- 
mance audit,  there  are  some  things  that  they  are  not  allowed  to  look  it, 
which  means  that  they  cannot  make  the  legitimate  judgement  about  the 
validity  or  the  lack  of  the  information  that  is  not  available.  So  it  does 
not  affect  you  in  any  way,  Senator,  at  all.  It  only  improves  the  opportu- 
nity for  the  state  to  really  get  a  handle  on  what  really  is  happening. 

SENATOR  SAPARETO:  Thank  you  Senator.  I  am  looking  at  page  two, 
item  II,  "The  legislative  budget  assistant  shall  not  disclose  confidential 
taxpayer  information  in  any  detailed  report  prepared",  that  does  not 
apply  to  information  that  we  are  using  to  develop  legislation? 

SENATOR  GREEN:  No.  What  that  says  is. ..with  the  information  they 
get  from  the  audit,  is  already... you  are  not  allowed  to  get,  they  can  not 
share.  Okay. 
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SENATOR  SAPARETO:  I  see.  Thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  As  you  all  remember,  a 
year  or  so  ago,  we  had  a  problem  getting  an  audit  on  our  Supreme  Court. 
We  almost  had  to  call  the  National  Guard  out.  I  am  sure  that  some  of  you 
who  were  in  the  negotiations  to  finally  get  that  straightened  out,  remem- 
ber it  very  well.  With  all  the  stuff  that  goes  on,  I  sure  as  heck  don't  think 
anybody  should  be  exempt.  I  have  been  on  that  committee  for  a  number 
of  years,  as  have  some  of  you  other  folks  in  here.  The  folks  that  do  the 
audits  do  a  fantastic  job.  I  have  never  had  any  conversation  with  anyone 
who  said  they  were  unfair  or  did  something  that  they  shouldn't  have  done. 
That  is  probably  the  fairest  department  that  we  have  up  here  in  the  state 
of  New  Hampshire.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  support  the 
floor  amendment.  As  a  co-sponsor  with  Senator  Barnes  of  the  original 
bill,  it  makes  huge  sense  to  include  the  Legislative  Budget  Assistant 
to  be  able  to  perform  the  necessary  audits  of  the  Department  of  Rev- 
enue Administration.  You  think  about  our  system  of  government  and 
one  of  the  basic  criteria  of  our  system  of  government  is  the  importance 
of  checks  and  balances.  This  legislative  audit  is  one  of  our  best  checks 
on  the  executive  offices.  They  do  it  in  a  professional  manner.  They  do 
not  reveal  confidentialities,  but  it  is  our  way  of  testing  whether  our  de- 
mocracy is  truly  working  well.  It  is  important  that  we  pass  this  amend- 
ment. Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  376-FN-A,  making  an  appropriation  to  the  department  of  health  and 
human  services  for  mental  health  services.  Finance  Committee.  Ought 
to  pass  with  amendment,  Vote  7-1.  Senator  Green  for  the  committee. 

Senate  Finance 
March  9,  2004 
2004-0737S 
03/04 

Amendment  to  SB  376-FN-A 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  pharmaceutical  purchases  for  receiving  facilities  and 
nonprofit  hospitals. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  Administrative  Services;  Additional  Purchasing 
Authority;  Pharmaceuticals.  Amend  RSA  21-1:17  by  inserting  after 
paragraph  II  the  following  new  paragraph: 

III.  The  state  through  the  director  of  plant  and  property  manage- 
ment or  any  other  appropriate  purchasing  authority  may  purchase  phar- 
maceuticals and  allied  products  and  services  for  any  receiving  facility 
as  defined  in  RSA  135-C  or  any  nonprofit  hospital,  whenever  the  gov- 
erning body  thereof  so  desires  and  the  director  or  other  authority  deems 
that  he  or  she  can  make  such  purchases  advantageously.  Any  savings 
realized  from  the  state's  purchase  of  pharmaceuticals  and  allied  prod- 
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ucts  and  services  for  a  receiving  facility  or  nonprofit  hospital  shall  be 
allocated  equally  between  the  state  and  that  receiving  facility  or  non- 
profit hospital. 
2  Effective  Date.  This  act  shall  take  effect  July  1,  2004. 

2004-0737S 

AMENDED  ANALYSIS 
This  bill  authorizes  the  director  of  plant  and  property  management  or 
any  other  appropriate  purchasing  authority  to  purchase  pharmaceuti- 
cals and  allied  products  and  services  for  any  receiving  facility  as  defined 
in  RSA  135-C  or  any  nonprofit  hospital. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  376  ought  to  pass  as  amended.  As  amended,  this  bill  allows  a  des- 
ignated receiving  facility  as  well  as  nonprofit  hospitals  to  purchase 
pharmaceutical  purchases  in  order  to  save  the  facilities  money.  The 
savings  in  this  program  will  be  shared  between  the  receiving  facility, 
the  nonprofit  hospital  and  the  state.  According  to  the  Commissioner 
of  Health  and  Human  Services,  many  hospitals  are  interested  in  this 
program.  Please  join  me  and  the  Finance  Committee  in  voting  this  bill 
ought  to  pass  as  amended.  Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  in  support  of  the 
amendment  as  before  you.  I  think  this  piece  of  legislation  is  moving  its 
way  through  the  process  and  with  every  twist  and  turn,  we  are  learning 
new  things.  It  originally  started  attempting  to  help  the  Elliot  Hospital 
receive  $350,000  to  help  in  the  situation  that  they  have.  We  twisted  and 
turned  and  looked  at  possibly  having  the  Elliot  dispense  the  drugs  to  both 
the  prison  and  also  some  of  the  county  homes  and  that  didn't  work.  We 
are  now  looking  at  the  ability  of  the  hospitals,  all  of  the  nonprofit  hospi- 
tals in  the  state  of  New  Hampshire,  having  the  ability  to  join  with  the 
state  of  New  Hampshire  and  Health  and  Human  Services  in  purchasing 
drugs  along  with  equipment  and  even  possibly  computers.  If  that  be  the 
case,  it  could  be  a  very  large  win  for  both  the  hospitals  and  the  state.  Some 
of  the  numbers  that  I  have  been  hearing  are  in  excess  of  $20-$30  million 
and  possibly  more.  So  I  think  that  it  is  important  that  we  move  this  along 
and  hopefully  by  the  time  this  bill  gets  to  the  House  and  they  have  their 
initial  hearing,  we  may  have  a  definite  answer  on  what  those  funds  may 
be  and  the  total  of  them.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I,  too,  rise  in 
support  of  the  bill.  I  was  the  prime  sponsor  of  this  bill  along  with  Sena- 
tor Martel,  Senator  Clegg  and  Senator  Gatsas.  The  bill  as  amended  is  an 
example  of  a  creative  way  to  solve  a  problem.  In  the  Senate  budget  ver- 
sion, we  did  have  the  $350,000  in  for  Elliot  Hospital  because  we  recognized 
that  there  was  a  need.  In  the  Committee  of  Conference  we  lost  that  posi- 
tion. We  did  fund  the  Androscoggin  Hospital  and  that  took  care  of  a  par- 
tial need.  I  think  the  creativity  that  has  been  brought  forth  in  the  amend- 
ment gives  us  an  opportunity  hopefully  to  find  some  resources  to  take  care 
of  Elliot  Hospital  and  also  to  find  money  to  do  some  other  things.  So  I 
applaud  the  work  of  those  who  really  stuck  to  this  and  stayed  with  it,  and 
applaud  the  commitment  of  the  Senate  to  fulfill  its  responsibility.  We  did 
make  a  commitment  in  the  budget  process  and  this  is  an  attempt  to  ful- 
fill that.  So  I  appreciate  that.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Recess. 

Out  of  recess. 

SB  411-FN-L,  relative  to  liability  for  special  education  transportation 
costs.  Finance  Committee.  Ought  to  pass  with  amendment,  Vote  6-0. 
Senator  Below  for  the  committee. 

Senate  Finance 
March  9,  2004 
2004-0743S 
04/10 

Amendment  to  SB  411-FN-LOCAL 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Special  Education;  Transportation.  Amend  RSA  186-C:11  to  read  as 
follows: 

186-C:11  Transportation. 

/.  Each  school  district  shall  furnish  suitable  transportation  to  all  edu- 
cationally disabled  children  whose  individualized  education  plan  requires 
such  transportation.  The  school  district  may  board  a  child  near  the  place 
where  instruction  is  to  be  furnished  and  shall  provide  transportation  if 
required  by  the  child's  individualized  education  plan  from  the  place  where 
the  child  is  boarded  to  the  place  of  instruction. 

//.  Transportation  costs  for  educationally  disabled  children 
shall  be  paid  in  accordance  with  RSA  198,  provided  that: 

(a)  A  school  district  receiving  and  expending  adequate  edu- 
cation grant  funds  for  the  transportation  of  an  educationally  dis- 
abled child  shall  not  apply  for  reimbursement  for  those  same 
transportation  costs  under  RSA  186-C:18.  However,  if  an  education- 
ally disabled  child's  individualized  education  plan  is  amended 
resulting  in  transportation  costs  which  exceed  the  per  pupil  ad- 
equate education  grant  amount  for  the  fiscal  year  for  that  child, 
such  excess  transportation  costs  shall  be  eligible  for  reimburse- 
ment under  RSA  186-C:18. 

(b)  A  school  district  shall  only  count  costs  for  educationally 
disabled  children  who  are  transported  on  a  bus  or  other  vehicle 
specifically  designed  or  designated  primarily  for  the  transporta- 
tion of  educationally  disabled  children,  net  of  any  costs  incurred 
for  transportation  of  children  without  educational  disabilities, 
in  the  calculation  of  special  education  transportation  costs.  A 
school  district  shall  count  an  educationally  disabled  child  trans- 
ported on  a  regular  school  bus  in  the  calculation  of  regular  trans- 
portation costs. 

2  Effective  Date.  This  act  shall  take  effect  July  1,  2004. 

2004-0743S 

AMENDED  ANALYSIS 
This  bill  revises  the  method  of  calculating  transportation  costs  for  edu- 
cationally disabled  children. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  Senate  Bill  411 
ought  to  pass  as  amended.  This  bill  revises  the  method  for  calculating 


510  SENATE  JOURNAL  17  MARCH  2004 

transportation  costs  for  children  with  educational  disabilities.  Currently 
school  districts  can  draw  from  transportation  costs  under  both  adequate 
education  transportation  grants  as  well  as  catastrophic  aid.  The  commit- 
tee amendment  clarifies  and  changes  the  law  so  as  not  to  allow  school 
districts  to  get  double  funding.  The  amendment  also  requires  school  dis- 
tricts to  only  count  costs  for  catastrophic  aid  purposes  for  children  with 
educational  disabilities  that  are  transported  on  vehicles  specially  desig- 
nated or  designed  primarily  for  children  with  educational  disabilities. 
With  this  bill,  a  child  with  a  disability,  who  is  transported  by  a  regular 
school  bus,  will  only  be  counted  or  the  cost  will  only  be  counted  under 
regular  transportation  costs.  Please  join  the  Finance  Committee  by  vot- 
ing this  bill  ought  to  pass  as  amended.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  444,  relative  to  the  age  at  which  a  person  remains  under  the  juvenile 
court's  jurisdiction  under  RSA  169-B,  the  juvenile  delinquency  statute. 
Finance  Committee.  Inexpedient  to  legislate.  Vote  6-1.  Senator  Green  for 
the  committee. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  444  inexpedient  to  legislate.  This  bill  seeks  to  keep  persons  in  the 
juvenile  justice  system  beyond  the  age  of  17.  Currently  the  child  "ages 
out"  of  the  juvenile  system  at  17.  This  bill  would  allow  persons  that 
committed  a  crime  close  to  their  16"'  birthday  to  remain  in  the  juve- 
nile justice  system  until  the  age  18.  However,  the  committee  did  not 
want  to  pass  the  additional  costs  of  extending  the  age  to  the  counties 
and  urged  the  Department  of  Health  and  Human  Services  to  seek  fund- 
ing in  the  next  budget.  The  Finance  Committee  asks  your  support  for 
the  motion  of  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  just  rise  to  be  recognized 
in  opposition  to  the  committee  report.  I  think  the  policy  committee  passed 
the  right  policy  and  the  issue  is  well,  we  can't  afford  it.  But  what  we  are 
saying  is  that  minors  who  are  age  16  and  nine  months  or  ten  months  or 
eleven  months,  because  they  are  about  to  age  out  of  the  juvenile  service 
system,  we  are  not  going  to  provide  them  services.  We  are  not  going  to 
bother  to  prosecute  them  for  certain  crimes.  We  are  not  going  to  bother 
to  try  to  help  correct  the  problem.  That  is  going  to  save  money,  that  is  true. 
It  is  going  to  avoid  a  cost,  but  I  don't  think  it  is  the  right  policy  that  we 
should  be  adopting  for  either  public  safety  or  for  the  prosperity  and  the 
good  of  the  children  of  the  state.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  This  bill  came  to  Sen- 
ate Judiciary  without  an  FN.  We  recognized  in  our  committee  hearing  that 
it  did  have  a  financial  impact.  I  happen  to  agree  with  Senator  Below's 
remarks  regarding  the  policy  on  this  because  I  think  there  is  a  derivative 
expense  of  problems  with  our  youths  that  could  exceed  the  costs.  So,  there- 
fore, will  vote  against  this  recommendation.  But  I  am  glad  that  the  Sen- 
ate has  been  able  to  have  before  it  a  review  of  the  fiscal  impact  which  we 
understood  to  be  serious  and  now  we  hear  from  Senator  Green  it  is.  Thank 
you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Just  a  comment  because 
I  think  it  is  important  that  we  understand  that.  The  Finance  Commit- 
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tee  did  not  consider  the  policy  on  this  issue.  That  was  not  what  we  were 
there  for.  We  were  asked  to  look  at  the  money.  You  did  not  have  a  fiscal 
note,  I  understand.  There  is  now  a  fiscal  note  to  the  bill  that  you  have 
in  front  of  you.  You  can  see  the  numbers.  They  are  available.  We  just  feel 
that  it  is  not  appropriate  to  be  going  in  a  different  direction  and  spend- 
ing more  money  at  this  time.  We  had  no  discussion  about  the  policy.  We 
are  wrestling  with  trying  to  keep  things  afloat  here,  financially.  We  can- 
not be  absorbing  these  kinds  of  expensives  at  this  point  in  time.  Thank 
you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  448-FN,  relative  to  consumer  guaranty  contracts.  Finance  Commit- 
tee. Ought  to  pass  with  amendment,  Vote  6-0.  Senator  Below  for  the 
committee. 

Senate  Finance 
March  9,  2004 
2004-0750S 
05/03 

Amendment  to  SB  448-FN 
Amend  RSA  415-C:2,  II  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

II.  Consumer  guaranty  contracts  are  not  insurance  and  are  exempt 
from  this  state's  insurance  laws,  except  for  the  provisions  of  RSA  400- 
A:16  through  RSA  400-A:25  and  RSA  400-A:32-c,  or  as  provided  by  this 
chapter. 

Amend  the  bill  by  inserting  after  section  2  the  following  and  renum- 
bering the  original  sections  3-4  to  read  as  4-5,  respectively: 

3  New  Paragraph;  Insurance  Department;  Consumer  Guaranty  Con- 
tracts; Premium  Tax.  Amend  RSA  400-Aby  inserting  after  section  32-b 
the  following  new  section: 

400-A:32-c  Consumer  Guaranty  Contracts;  Premium  Tax. 

I.  Every  obligor  of  a  service  guaranty  contract  registered  pursuant 
to  RSA  415-C  shall  report  to  the  commissioner,  on  or  before  March  1  of 
each  year,  premiums  received  during  the  prior  calendar  year. 

II.  The  obligor  shall  annually  pay  to  the  insurance  commissioner  a 
tax  of  2  percent  upon  premiums  collected,  as  reported  in  paragraph  I. 

III.  Premium  taxes  imposed  herein  shall  become  payable  on  or  be- 
fore March  1  of  each  year  and  shall  be  filed  with  the  report  required  in 
paragraph  I. 

IV.  If  the  premium  tax  is  not  paid  when  due,  the  commissioner  may 
suspend  or  revoke  the  obligor's  registration  to  do  business  in  this  state. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  448 
ought  to  pass  as  amended.  As  introduced,  this  bill  was  projected  to  re- 
duce general  fund  revenue  by  over  $100,000  per  year,  starting  in  fiscal 
year  2006.  This  loss  of  revenue  was  a  result  of  excluding  the  consumer 
guarantee  contracts  from  the  two  percent  insurance  premium  tax  cal- 
culation. The  committee  amendment  eliminates  the  exclusion  of  the  con- 
sumer guarantee  contracts  from  the  two  percent  premium  tax  calcula- 
tion. According  to  the  LBA,  this  bill  as  amended  by  Finance,  has  the 
potential  to  generate  a  slight  increase  in  general  fund  revenue.  Please 
join  the  Finance  Committee  by  voting  this  bill  ought  to  pass  as  amended. 
Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  am  the  prime  sponsor 
on  this  bill  and  I  just  wanted  to  thank  the  Finance  Committee  for  tak- 
ing a  hard  look  at  it  and  finding  a  way  to  make  the  policy  go  forward.  I 
appreciate  that.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  481-FN-L,  establishing  a  sewer  and  other  water-related  purposes 
district  for  Great  Bay.  Finance  Committee.  Ought  to  pass.  Vote  5-0. 
Senator  Green  for  the  committee. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  481  ought  to  pass.  This  bill  would  officially  create  the  Great  Bay 
sewer  district  and  will  provide  the  legal  authority  necessary  to  operate, 
pending  the  review  of  the  Public  Utilities  Commission.  The  newly  cre- 
ated district  will  be  able  to  formally  hire  a  firm  to  review  the  feasibility 
of  the  three  options  for  the  pipeline  system.  The  Department  of  Envi- 
ronmental Services  has  determined  that  this  bill  will  have  an  indeter- 
minable impact  on  local  and  county  revenues  and  expenditures  but  will 
have  no  impact  on  state  funds.  The  Finance  Committee  asks  your  sup- 
port for  the  motion  of  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  532-FN,  exempting  biodiesel  from  the  road  toll.  Finance  Commit- 
tee. Ought  to  pass  with  amendment.  Vote  6-0.  Senator  Odell  for  the 
committee. 

Senate  Finance 
March  9,  2004 
2004-0736S 
03/04 

Amendment  to  SB  532-FN 
Amend  the  bill  by  replacing  section  2  with  the  following: 

2  New  Paragraph;  Road  Tolls;  Refunds;  Biodiesel.  Amend  RSA  260:47 
by  inserting  after  paragraph  VI  the  following  new  paragraph: 

VII.  Any  distributor  that  sells  or  dispenses  biodiesel  or  any  blend  of 
biodiesel  with  petroleum-based  diesel  fuel,  where  at  least  20  percent  of 
the  blend  by  volume  is  biodiesel,  shall  be  entitled  to  apply  for  a  refund 
for  the  biodiesel  or  for  the  portion  of  the  blend  that  is  biodiesel  as  pro- 
vided in  this  section. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  532 
ought  to  pass  with  amendment.  This  legislation  will  reduce  the  price  of 
biodiesel  fuel  and  certain  biodiesel  fuel  blends  by  exempting  it  from  the 
18  cents  per  gallon  state  road  toll.  The  amendment  to  the  bill  changes 
the  exemption  so  that  it  applies  only  to  the  portion  of  the  blend  that  is 
biodiesel.  According  to  Legislative  Budget  Office,  the  language  of  the 
amendment  will  limit  the  fiscal  impact  to  the  Highway  Fund.  Please  join 
the  Finance  Committee  by  voting  ought  to  pass  with  amendment.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 
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Senator  Boyce  is  in  opposition  to  the  motion  of  ought  to  pass  as 
amended  on  SB  532-FN. 

SB  389,  relative  to  health  carrier  and  provider  contract  disputes.  In- 
surance Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Sena- 
tor Flanders  for  the  committee. 

Insurance 
March  11,  2004 
2004-0811S 
01/09 

Amendment  to  SB  389 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  certain  insurance  contracts. 

Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Provider  Contract  Standards;  Continued  Access.  Amend  RSA  420-J:8, 
XI  to  read  as  follows: 

XL.(a)  Every  contract  entered  into  after  July  1,  2003  between  a  health 
carrier  and  any  physician  or  facility  shall  contain  a  provision  that  ensures 
that  covered  persons  will  have  continued  access  to  the  provider  in  the 
event  that  the  contract  is  terminated  for  any  reason  other  than  unprofes- 
sional behavior.  The  continued  access  to  providers  shall  be  made  available 
for  60  days  from  the  date  of  termination  of  the  contract  and  shall  be  pro- 
vided and  paid  for  in  accordance  with  the  terms  and  conditions  of  the 
covered  person's  health  benefit  plan  and  the  prior  contract  between  a 
health  carrier  and  a  health  care  provider.  Within  5  business  days  of  the 
contract  termination,  the  health  carrier  shall  provide  written  notice  to 
affected  covered  persons  explaining  their  continued  access  rights. 

(b)  Notwithstanding  subparagraph  (a)  or  any  provision  con- 
forming with  subparagraph  (a)  contained  in  the  contract,  if  a 
contract  between  a  health  carrier  and  a  health  care  facility  is 
terminated,  the  health  carrier  shall  not,  for  a  period  of  120  days 
from  the  termination  of  the  contract,  terminate  its  network  affili- 
ation with  physicians  having  admitting  privileges  at  the  facility 
or  otherwise  disrupt  or  interfere  with  continued  access  to  health 
care  services  for  covered  persons  provided  by  such  physicians  for 
any  reason  other  than  unprofessional  behavior.  This  prohibition 
against  disrupting  or  interfering  with  continued  access  to  health 
care  services  for  covered  persons  shall  include  all  services  pro- 
vided to  covered  persons  at  the  terminated  facility  when  such 
persons  have  been  admitted  by  a  physician  who  is  a  participat- 
ing provider.  The  continued  access  to  such  facility  shall  be  pro- 
vided and  paid  for  in  accordance  with  the  terms  and  conditions 
of  the  covered  person's  health  benefit  plan  and  the  prior  contract 
between  the  health  carrier  and  the  health  care  facility;  provided, 
that  the  continued  access  required  by  this  subparagraph  shall  no 
longer  be  required  upon  the  effective  date  of  a  new  contract  be- 
tween such  health  carrier  and  such  health  care  facility. 

2004-0811S 

AMENDED  ANALYSIS 
This  bill  clarifies  that  covered  persons  shall  have  continued  access  to 
their  physicians  in  the  event  of  a  termination  of  a  contract  between  a 
facility  or  facilities  and  a  health  carrier. 
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SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  We  were  in  a  study  committee  all  summer  to  discuss  this  very 
complex  situation  which  is  hospitals  and  carriers,  providers,  doctors  and 
what  have  you.  In  fact,  we  have  voted  to  keep  it  going  another  year.  Ba- 
sically what  came  out  of  this  is  last  year  we  voted  to  allow  60  days  from 
the  time  a  contract  was  not  met  between  a  provider  and  a  carrier  and 
the  commissioner  could  add  another  60  days.  I  think  that  is  fine  in 
Peterborough  and  in  my  town  for  example,  if  there  was  a  contract  dispute 
with  Peterborough  Hospital,  I  could  probably  find  a  new  doctor  and  a  new 
hospital  in  60  days,  but  I  got  to  thinking  about  the  north  country.  If  there 
was  a  contractor  dispute  with  Berlin  Hospital,  it  would  take  a  long  time 
for  the  group  living  in  Berlin  to  get... they  have  to  go  to  Colebrook,  they 
have  to  go  to  Lancaster,  and  they  have  to  find  new  doctors.  All  that  we 
have  done  in  this  bill  is  take  the  first  60  days  to  120.  So  the  time  that  the 
contract  cannot  be  met,  the  patients,  the  people  that  we  should  be  con- 
cerned about,  have  120  days  to  find  new  health  care.  That  is  all  that  this 
bill  does.  Thank  you  very  much.  This  came  out  of  committee  5-0  and  I  hope 
that  you  can  see  ought  to  pass.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  437,  relative  to  unemployment  compensation.  Insurance  Committee. 
Inexpedient  to  legislate.  Vote  5-0.  Senator  Prescott  for  the  committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  This  bill  has  to  deal 
with  unemployment  compensation  and  independent  contractors  operat- 
ing as  a  corporate  entity.  The  committee  felt  5-0  that  this  was  inexpe- 
dient to  legislate.  I  hope  that  the  full  Senate  does  the  same.  Thank  you 
very  much,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  502,  establishing  a  committee  to  study  the  feasibility  of  allowing  cer- 
tain groups  to  join  together  for  purposes  of  small  group  insurance.  Insur- 
ance Committee.  Inexpedient  to  legislate.  Vote  4-1.  Senator  Flanders  for 
the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  In  our  committee  we  heard  testimony  from  the  Insurance  De- 
partment that  this  bill  is  not  necessary.  This  testimony  is  taken  on  the 
record  and  was  asked  several  times.  What  we  heard  was  that  there  is 
already  rules  and  regulations  and  laws  and  RSA's,  that  allow  these 
people  to  already  do  this.  I  know  that  some  of  you  have  received  calls 
from  individuals  who  are  very  interested  in  this.  I  would  suggest  that 
if  you  receive  this  call,  that  you  refer  them  to  the  Insurance  Department 
so  that  they  can  be  brought  up  to  date  as  to  how  they  can  do  this.  Ac- 
cording to  the  Insurance  Department,  this  legislation  is  not  necessary. 
Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  311,  relative  to  civil  penalties  for  unlawful  campaign  practices.  In- 
ternal Affairs  Committee.  Ought  to  pass  with  amendment,  Vote  4-1. 
Senator  Boyce  for  the  committee. 
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Internal  Affairs 
March  10,  2004 
2004-0791S 
03/05 

Amendment  to  SB  311 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Paragraph;  Distributing  Campaign  Materials  at  Polling  Place; 
Civil  Penalty.  Amend  RSA  659:43  by  inserting  after  paragraph  III  the 
following  new  paragraph: 

IV.(a)  Whoever  violates  any  of  the  provisions  of  this  section  shall  be 
subject  to  a  civil  penalty  not  to  exceed  $1,000. 

(b)  The  court,  upon  petition  of  the  attorney  general,  may  levy  upon 
any  person  who  violates  the  provisions  of  RSA  659:43  a  civil  penalty  in 
an  amount  not  to  exceed  $1,000  per  violation.  All  penalties  assessed  un- 
der this  paragraph  shall  be  paid  to  the  secretary  of  state  for  deposit  into 
the  election  fund  established  pursuant  to  RSA  5:6-d. 

(c)  The  attorney  general  shall  have  authority  to  notify  suspected 
violators  of  this  section  of  the  state's  intention  to  seek  a  civil  penalty,  to 
negotiate,  and  to  settle  with  such  suspected  violators  without  court  ac- 
tion, provided  any  civil  penalty  paid  as  settlement  shall  be  paid  to  the 
secretary  of  state  for  deposit  into  the  election  fund  established  pursu- 
ant to  RSA  5:6-d. 

2  Push-Polling;  Identification  Required;  Penalty.  Amend  RSA664:16-a, 
II  to  read  as  follows: 

II.  Any  person  or  entity  who  violates  paragraph  I  shall  be  subject  to 
penalty  under  RSA  664:21,  V  and  V/. 

3  New  Paragraph;  Push-Polling  and  Improper  Removal  or  Destruction 
of  Political  Advertising;  Civil  Penalty.  Amend  RSA  664:21  by  inserting 
after  paragraph  V  the  following  new  paragraph: 

VI. (a)  Whoever  violates  any  of  the  provisions  of  RSA  664:16-a  or  the 
provisions  of  RSA  664:17  relative  to  removing,  defacing,  or  destroying 
political  advertising  on  private  property  shall  be  subject  to  a  civil  pen- 
alty not  to  exceed  $1,000. 

(b)  The  court,  upon  petition  of  the  attorney  general,  may  levy  upon 
any  person  who  violates  the  provisions  of  RSA  664:16-a  or  the  provisions 
of  RSA  664:17  relative  to  removing,  defacing,  or  destroying  political  ad- 
vertising on  private  property  a  civil  penalty  in  an  amount  not  to  exceed 
$1,000  per  violation.  All  penalties  assessed  under  this  paragraph  shall  be 
paid  to  the  secretary  of  state  for  deposit  into  the  election  fund  established 
pursuant  to  RSA  5:6-d. 

(c)  The  attorney  general  shall  have  authority  to  notify  suspected 
violators  of  RSA  664:16-a  or  the  provisions  of  RSA  664:17  relative  to  re- 
moving, defacing,  or  destroying  political  advertising  on  private  property 
of  the  state's  intention  to  seek  a  civil  penalty,  to  negotiate,  and  to  settle 
with  such  suspected  violators  without  court  action,  provided  any  civil 
penalty  paid  as  settlement  shall  be  paid  to  the  secretary  of  state  for  de- 
posit into  the  election  fund  established  pursuant  to  RSA  5:6-d. 

4  Impersonation  of  Candidates;  Civil  Penalty.  Amend  RSA  666:7-a  to 
read  as  follows: 

666:7-a  Impersonation  of  Candidates. 
/.  Any  person  who  places  a  telephone  call  during  which  the  person 
falsely  represents  himself  or  herself  as  a  candidate  for  office  shall  be 
guilty  of  a  misdemeanor. 
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II.  (a)  Whoever  violates  paragraph  I  shall  be  subject  to  a  civil 
penalty  not  to  exceed  $1,000. 

(b)  The  court,  upon  petition  of  the  attorney  general,  may  levy 
upon  any  person  who  violates  the  provisions  ofRSA  666:7-a  a  civil 
penalty  in  an  amount  not  to  exceed  $1,000  per  violation.  All  pen- 
alties assessed  under  this  paragraph  shall  be  paid  to  the  secre- 
tary of  state  for  deposit  into  the  election  fund  established  pursu- 
ant to  RSA  5:6-d. 

(c)  The  attorney  general  shall  have  authority  to  notify  sus- 
pected violators  of  this  section  of  the  state's  intention  to  seek  a 
civil  penalty,  to  negotiate,  and  to  settle  with  such  suspected  vio- 
lators without  court  action,  provided  any  civil  penalty  paid  as 
settlement  shall  be  paid  to  the  secretary  of  state  for  deposit  into 
the  election  fund  established  pursuant  to  RSA  5:6-d. 

5  Effective  Date.  This  act  shall  take  effect  June  1,  2004. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill 
311  ought  to  pass  as  amended.  This  bill  authorizes  the  court,  upon  pe- 
tition from  the  Attorney  General's  Office,  to  order  a  civil  penalty  upon 
those  who  have  committed  a  violation  or  violations  of  certain  campaign 
practices.  The  amendment  allows  the  court  to  be  directly  involved  in  the 
process  from  the  beginning  rather  than  a  full  Attorney  General  investi- 
gation. Please  join  the  Internal  Affairs  Committee  by  voting  this  ought 
to  pass  as  amended.  Thank  you,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  in  strong  sup- 
port and  appreciation  of  the  committee's  amendment  to  Senate  Bill  311 
creating  civil  penalties  for  violations  of  existing  campaign  practice  laws. 
I  rise  to  express  how  proud  I  am  of  the  committee's  serious  consideration 
of  this  important  issue.  Following  support  of  testimony  from  the  Attorney 
General's  Office,  the  Secretary  of  State's  Office,  and  the  League  of  Women 
Voters,  the  committee  has  agreed  that  our  existing  campaign  practice 
laws  have  no  effective  teeth,  but  are  in  need  of  some.  The  committee  also 
agreed  that  civil  penalties  are  the  only  logical  remedy  for  this  need.  This 
is  especially  true  given  the  constitutional  provision  which  requires  that 
those  found  guilty  of  any  election  law  crime  shall,  in  addition  to  other 
penalties,  lose  the  right  to  vote  for  life,  previously  resulting  in  essentially 
no  prosecutions.  The  legislature  resolved  this  same  dilemma  with  regard 
to  voter  fraud  last  session  when  we  enacted  civil  penalties  for  that  crime. 
So  lastly,  the  committee  agreed  that  what  is  good  for  the  goose  is  good 
for  the  gander.  What  is  especially  noteworthy  about  the  committee's  work 
is  that  the  majority  chose  to  include  in  the  amendment  an  effective  date 
of  June  of  this  year.  Support  for  this  provision  is  a  clear  signal  to  voters 
that  we  are  serious  about  our  own  campaign  practice  laws.  So  I  thank  my 
long  list  of  cosponsors,  the  committee,  and  all  of  you  who  I  hope  will  join 
in  voting  ought  to  pass  on  Senate  Bill  311.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  385,  relative  to  challengers  appointed  by  party  committee.  Internal 
Affairs  Committee.  Inexpedient  to  legislate,  Vote  5-0.  Senator  Boyce  for 
the  committee. 
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SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  385 
be  inexpedient  to  legislate.  This  bill  would  eliminate  challengers  at  city 
and  town  polling  places.  After  discussion  with  the  Secretary  of  State's 
Office,  the  committee  felt  that  challengers  were  an  important  part  of 
the  process  and  need  to  be  present  at  some  polling  places  as  decided 
by  the  parties  in  order  to  provide  voters  with  the  ability  to  challenge 
any  voters  or  ballot  law  violations  that  they  see.  Please  join  the  Inter- 
nal Affairs  Committee  in  voting  this  bill  inexpedient  to  legislate.  Thank 
you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

SB  489,  relative  to  requests  for  special  elections.  Internal  Affairs  Com- 
mittee. Ought  to  pass.  Vote  4-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  that  Senate  Bill  489 
ought  to  pass.  This  bill  requires  that,  if  a  special  election  is  needed  to 
fill  a  vacancy  of  a  former  state  Representative,  the  selectmen  of  the 
majority  of  the  towns  must  agree  on  the  date  of  a  special  election  to 
enable  all  towns  and  wards  to  participate  in  the  process.  The  Secretary 
of  State's  Office  testified  in  support  of  this  legislation  and  stated  that  it 
has  been  a  problem  here  since  the  House  districts  were  redistricted. 
Please  join  the  Internal  Affairs  Committee  by  voting  this  bill  ought  to 
pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  526,  relative  to  sexual  harassment  complaint  procedures  for  public 
employees.  Internal  Affairs  Committee.  Ought  to  pass  with  amendment. 
Vote  4-0.  Senator  Larsen  for  the  committee. 

Internal  Affairs 
March  10,  2004 
2004-0796S 
0801 

Amendment  to  SB  526 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  New  Subparagraph;  Legislative  Ethics  Committee;  Duties.  Amend 
RSA  14-B:3, 1  by  inserting  after  subparagraph  (e)  the  following  new  sub- 
paragraph: 

(f)  Investigate  allegations  of  sexual  harassment  by  or  against  mem- 
bers of  the  general  court,  its  officers,  employees,  or  participants  in  offi- 
cially sanctioned  internships.  Nothing  in  this  section  shall  be  construed 
to  preclude  legislative  employees  from  pursuing  any  action  against  their 
employer  in  a  court  of  law,  the  human  rights  commission,  or  any  other 
forum. 

2004-0796S 

AMENDED  ANALYSIS 
This  bill  includes  investigation  of  sexual  harassment  claims  in  the  du- 
ties of  the  legislative  ethics  committee. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  526  ought  to  pass  as  amended.  As  amended,  this  bill  includes  the 
words  "investigation  of  sexual  harassment  claims"  into  the  duties  of 
the  Legislative  Ethics  Committee  in  order  that  they  might  investigate 
a  claim  against  a  member  of  the  General  Court.  As  we  all  know,  there 
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have  been  many  discussions  and  it  has  become  apparent  that  we  need 
further  language  relating  to  sexual  harassment  within  the  State  House 
walls.  This  bill  sharpens  the  law  against  those  who  commit  sexual 
harassment  and  defines  the  sequence  of  investigation  and  complaints 
in  a  way  that  the  Internal  Affairs  Committee  believed  was  appropri- 
ate. The  Internal  Affairs  Committee  recommends  this  bill  ought  to 
pass  as  amended.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  There  was  a  discussion 
with  our  group  of  Senators,  a  question  that  came  up  and  I  wondered  if  I 
might  have  perhaps  Senator  Clegg  respond.  The  question  was,  as  to  the 
confidentiality  of  matters  brought  before  the  Ethics  Committee.  Would 
complaints  that  are  brought  before  the  Ethics  Committee  be  confidential 
and  would  they  remain  confidential?  What  is  the  privacy  concern?  How 
do  we  take  care  of  the  privacy  concerns?  There  were  some  who  wanted 
confirmation  on  the  confidentiality  before  the  Ethics  Committee  and  I 
wondered  if  you  might  be  able  to  address  that? 

SENATOR  CLEGG:  As  far  as  I  know,  the  initial  complaint  is  private.  If 
the  body  finds  grounds  to  move  forward,  it  can  eventually  have  a  hear- 
ing that  would  be  public.  But  the  initial  complaints  are  currently  private. 

SENATOR  LARSEN:  The  question  too  was  if  there  was  found  that  there 
was  no  violation  or... would  it  remain  confidential  if  there  was  no  viola- 
tion found? 

SENATOR  CLEGG:  Yes.  If  there  was  no  substance  to  the  complaint  it 
would  remain  confidential  and  not  be  made  public. 

SENATOR  LARSEN:  Within  the  Ethics  Committee? 

SENATOR  CLEGG:  Correct. 

SENATOR  LARSEN:  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

HB  1292,  apportioning  state  representative  districts.  Internal  Affairs 
Committee.  Ought  to  pass.  Vote  4-0.  Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill  1292 
ought  to  pass.  This  bill  increases  the  number  of  state  Representative  dis- 
tricts from  88  to  103  as  well  as  returning  the  28  seat  to  the  city  of  Nashua. 
It  is  important  to  the  House  members  for  this  legislation  to  seek  more 
districts  and  smaller  districts  as  well  as  to  provide  better  access  to  the 
Representatives  by  those  citizens.  This  bill  is  a  bipartisan  effort  that 
addressed  last  year's  concerns.  Please  join  the  Internal  Affairs  Commit- 
tee by  voting  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Kenney,  did  the 
committee  consider  constitutional  requirements  with  regard  to  timing 
of  redistricting? 

SENATOR  KENNEY:  Could  you  repeat  that  question,  Senator  Below? 

SENATOR  BELOW:  Did  the  committee  consider  constitutional  con- 
siderations with  regard  to  timing  of  legislative  acts  concerning  redis- 
tricting? 
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SENATOR  KENNEY:  As  I  am  aware  in  committee,  we  never  answered 
that  question,  but  if  you  could  better  phrase  the  question.  Are  you  talk- 
ing specifically... because  the  census  report  happens  every  ten  years.  If 
this  is  enacted,  we  would  be  talking  about  2004. 

SENATOR  BELOW:  What  I  am  referring  to  is  references  in  our  consti- 
tution about  when  the  legislature  has  the  authority  to  undertake  redis- 
tricting.  Did  you  look  at  that  aspect  of  the  constitution  or  discuss  that? 

SENATOR  KENNEY:  I  would  have  to  defer  to  the  chairman.  I  do  not 
recall  us  addressing  that.  The  only  thing  that  was  mentioned  is  that 
whatever  the  House  brought  over,  there  was  kind  of  a  gentlemen,  ladies 
agreement  that  we  wouldn't  really  tamper  with  redistricting  in  the  way 
that  they  felt  it  should  be  put  in  place,  out  of  respect  to  that  body.  But 
again,  I  would  defer  to  the  chairman. 

SENATOR  BELOW:  That  is  adequate.  I  have  a  separate  question  that 
I  would  like  to  ask  of  Senator  Kenney.  Did  the  committee  consider  what 
this  bill  would  do  to  the  deviation  or  the  range  of  deviation  compared 
to  the  court  redistricting  plan? 

SENATOR  KENNEY:  Again,  I  would  have  to  go  back  to  the  chairman, 
but  I  would  also  reiterate  what  I  just  said.  That  we  didn't  want  to  tamper 
with  the  House,  the  way  that  they  made  it  up. 

SENATOR  BOYCE:  There  was  testimony  by  the  House  Election  Law 
Committee  Representative  that  they  had  looked  into  it  and  that  in  gen- 
eral, this  did  not  make  any  significant  changes  to  the  deviations,  that 
their  intention  was  to  bring  the  House  of  Representatives  closer  to  their 
constituents  by  breaking  up  some  of  the  large  districts  that  were  created. 
As  far  as  the  question  on  whether  the  timeliness  of  this,  I  believe  in  the 
constitution,  and  I  am  trying  to  find  the  exact  wording  here.  It  says  "as 
soon  as  possible  after  convening  for  the  next  session  of  the  legislature 
in  71,  and  every  ten  years  thereafter,  the  legislature  shall  make  an  ap- 
portionment." And,  there  was  some  discussion  about  that,  and  the  think- 
ing was  that  since  the  bill  that  was  passed  in  2002  was  vetoed,  that  the 
legislature  never  successfully  completed  the  process  and  that  this  is  an 
attempt  to  comply  with  the  constitution.  The  constitution  says  that  the 
legislature  shall  redistrict  every  ten  years.  In  my  opinion  anyway,  we 
have  not  yet  done  that  successfully  because  it  was  vetoed.  So,  for  the 
legislature  to  have  done  it,  we  need  to  actually  have  a  bill  doing  the 
House  districts  and  I  assume  that  we  need  to  do  the  same  thing  in  the 
Senate  at  some  point. 

SENATOR  BELOW:  Thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  My  understanding... I 
wasn't  going  to  say  anything  until  I  heard  this  conversation  going  on. 
But  my  understanding  was  that  we  have  to  redistrict  every  ten  years 
after  the  census  is  taken.  However,  we  can  do  it  every  year  if  it  is  nec- 
essary. My  understanding  was  that  it  didn't  limit  us  to  doing  this  at  any 
time.  We  had  a  lot  of  discussion  on  this  when  we  were  going  through  this 
redistricting  a  couple  of  years  ago.  My  comment  is  I  want  to  thank  the 
committee  that  heard  this  and  I  want  to  thank  the  House.  Believe  it  or 
not,  I  broke  the  gentlemen's  agreement  and  I  went  over  to  the  House 
when  this  piece  of  legislation  came  up  to  speak  out  about  one  of  the  towns 
that  I  represent  and  that  is  the  town  of  Allenstown,  which  keeps  getting 
kicked  around  time  after  time.  They  lost  a  Representative  in  that  town 
who  had  been  there  for  years.  Who  had  been  a  selectmen  for  years  and 
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knew  everybody  in  town.  He  is  a  Democrat.  That  doesn't  make  him  a  bad 
guy.  I  went  to  bat  for  that  change  to  get  Hooksett  pulled  away  from  those 
three  towns.  This  gives  everyone  an  equal  chance,  Democrats  or  Repub- 
licans, in  those  three  towns.  I  just  want  that  to  be  on  the  record  that  I 
went  to  bat  for  a  Democratic  friend  of  mind  called  Gabby  Daneault  who 
some  of  you  know.  Changing  this  what  they  did  over  there.  A  fellow  that 
did  a  lot  of  work  on  this  is  a  Representative  from  Manchester.  The  fel- 
low that  changed  his  party.  Vaillancourt.  Steve  Vaillancourt  is  the  gentle- 
men that  helped  with  this  and  decided  that  it  was  the  right  thing  to  do 
in  that  particular  instance.  So  the  Democrats  are  liable  to  pick  up  one 
more  Representative.  If  that  swings  the  tide  over  there  I  will  be  in  trouble. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  wish  to  thank  first  of 
all,  the  Senate  Election  Law  Committee  as  well  as  the  Public  Affairs 
Committee  for  the  fine  work  that  it  did  on  this  bill.  I  was  a  strong  pro- 
ponent of  bringing  back  the  seats  that  were  lost  in  the  last  election  due 
to  redistricting.  In  the  town  of  Litchfield,  a  town  that  has  been  brought 
in  with  the  town  across  the  river  from  it,  Merrimack,  New  Hampshire. 
These  two  towns  have  just  one  thing  in  common,  the  Merrimack  River. 
That  is  the  only  thing  that  they  have  in  common.  Merrimack  is  very 
highly  industrious.  The  town  of  Litchfield,  as  everybody  knows,  is  a 
sleepy  little  farm  town,  which  it  wants  to  keep  its  identity  that  way  for 
years  to  come.  But  they  lost  their  representation  and  they  were  very, 
very  upset  about  that.  I  pledged  to  them  that  we  would  go  back  out  and 
work  very  hard  with  everyone  to  make  sure  that  they  got  it  back.  I  am 
very  happy  that  it  happened  so  soon.  Now  they  can  look,  once  again,  at 
reelecting  their  own  representatives  and  not  having  an  influence  from 
another  town  as  to  whom  will  get  to  be  the  top  vote  getters  in  order  to 
get  their  legislation... excuse  me,  to  get  the  seats  in  place.  I  want  to  thank 
you,  Mr.  President,  for  the  time  to  explain  that.  I  thank  everybody  else 
who  has  worked  on  this.  Once  again,  the  town  of  Litchfield  thanks  you. 
I  am  sure  they  won't  forget  this.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  just  was  given  some 
background  information  on  the  timeliness  issue.  These  are  some  of  the 
previous  redistricting  that  were  done  out  of  the  10-year  time  line.  In 
1972  there  was  a  redistricting  of  senatorial  districts.  In  1974  there  is  a 
redistricting  of  ward  lines  in  Laconia.  In  1975  they  established  towns  of 
Londonderry  and  Windham  as  separate  districts  for  representation  in 
the  House.  In  1983  there  were  a  series  of  bills  that  dealt  with  represen- 
tative districts  in  Concord,  Nashua,  Portsmouth,  Rockingham  County 
Commissioners,  Coos  County  Commissioners,  and  also  a  Senate  redis- 
tricting. Then  in  1985  there  was  also  a  redistricting  bill  for  the  city  of 
Keene.  So  it  has  been  done  before.  This  is  not  anything  unusual.  Thank 
you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  to  speak 
against  this  legislation.  We  had  a  situation  where  we  both  went  to  court 
last  time  in  terms  of  redistricting  and  the  lowest  possible  deviation  was 
achieved.  That  is  a  standard  that  was  set.  For  example,  in  Manchester, 
this  changes  Manchester  considerably  and  it  takes  the  West  Side  of 
Manchester  and  says  we  will  get  two  reps  from  each  of  our  three  wards, 
and  then  we  will  get  two  reps  at  large,  which  is  a  complete  change  in 
how  Representatives  were  elected  in  the  last  biennium.  I  think  the 
House  has  certainly  a  right  to  do  that,  but  it  seems  to  me  when  you  are 
violating  a  couple  of  basic  tenants,  and  one  is  that  we  redistrict  every 
ten  years.  If  we  couldn't  come  to  a  judgement  or  at  least  a  conclusion 
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on  our  own,  then  we  had  to  go  to  the  court.  The  court  made  its  finding 
based  on  the  lowest  possible  deviation.  The  lowest  possible  deviation 
meant  that  people  were  being  represented  in  the  best  fashion  because 
of  that  lowest  possible  deviation.  The  deviations  created  by  this  bill  are 
greater  in  almost  every  context.  So  if  one  challenged  this,  you  could  have 
a  court  challenge  that  said  "why  are  we  going  from  a  minimal  deviation 
to  a  maximum  deviation?"  I  mean,  that  is  violation  of  the  law.  That  seems 
to  me  to  be  counterproductive  in  terms  of  our  legislative  responsibility. 
Think  of  the  voter.  The  voter  who  has  voted  in  the  last  general  election, 
now  has  to  completely  retool  in  terms  of  their  voting.  Are  we  going  to 
do  this  every  two  years?  We  are  going  to  find  different  districts  every 
two  years?  I  hope  not.  It  seems  to  me,  we  couldn't  come  to  a  decision,  it 
went  to  the  court,  the  court  came  up  with  the  lowest  possible  deviation. 
The  deviation's  now  are  double  what  the  court  had.  That  seems  to  be 
inconsistent  with  good  government.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
would  you  believe  that  I  think  the  court  didn't  do  a  super  job  for  our  citi- 
zens out  there  in  all  cases?  Over  all,  I  think  they  did  a  fine  job.  But  how 
in  the  world  can  you  have  a  town  with  no  representation  in  it?  That  to 
me,  isn't  what  we  are  all  about  up  here.  As  far  as  I  am  concerned,  the  town 
of  Allenstown  has  nothing.  The  Representatives  that  represent  them  don't 
show  up,  up  there  to  help  them  out.  They  are  without  representation  and 
that  isn't  correct.  I  think  the  court  made  a  tremendous  mistake  when  it 
came  to  the  town  of  Allenstown,  and  Litchfield  also.  Would  you  believe 
that?  It  is  not  right.  Just  because  it  went  to  court  doesn't  mean  it  is  right. 
Would  you  believe? 

SENATOR  D'ALLESANDRO:  I  have  to  believe  what  you  believe... 

SENATOR  BARNES:  Thank  you  very  much,  I  appreciate  that  Senator. 

SENATOR  D'ALLESANDRO:  As  I  hope  you  would  believe  that  I  believe. 
It  is  a  two-way  street.  That  is  why  we  have  discussion  and  debate.  Thank 
you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  think  this  bill  raises  a 
couple  of  really  important  constitutional  questions.  Of  course  we  all  take 
an  oath  of  office  to  uphold  the  constitution  and  we  have  to  try  to  under- 
stand and  interpret  how  that  constitution  applies  to  particular  legislation. 
The  task  of  redistricting  is  one  for  the  legislature  as  the  whole.  Obviously 
we  have  had  a  tradition  of  the  courtesy  of  the  House  and  Senate  each  focus 
primarily  on  their  respective  redistricting  but  it  doesn't  absolve  us,  I  think, 
of  the  responsibility  to  look  at  the  plan  that  comes  from  the  other  side  in 
light  of  the  constitution  requirements.  One  of  those  is  the  question  of  tim- 
ing. It  is  mentioned  not  once,  but  twice  with  regard  to  House  districts  in 
Part  II,  Article  9.  It  says  in  part  "at  the  session  in  1971,  and  every  ten 
years  thereafter,  the  legislature  shall  make  an  apportionment  of  repre- 
sentatives according  to  the  last  general  census  of  the  inhabitants  of  the 
state  taken  by  authority  of  the  United  States  or  of  this  state."  Again,  in 
Article  11,  Part  II,  it  says  "The  legislature  shall  form  the  representative 
districts  at  its  next  session  after  approval  of  this  article  by  the  voters  of 
the  state,  and  thereafter  at  the  regular  session  following  every  decennial 
federal  census."  At  the  time  the  constitution  was  amended  to  incorporate 
that  language,  we  had  biennial  sessions,  so  the  next  regular  session  was 
that  two  year  period  following  the  1970,  the  1980,  the  1990  and  the  2000 
census.  In  1984  we  changed  from  biennial  sessions  to  annual  sessions.  In 
both  instances,  the  redistricting  bills  were  introduced  most  recently,  in  the 
2001  session.  They  were  carried  over  into  2002,  but  there  was  an  attempt 
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to  act  upon  them,  they  were  vetoed  and  the  court  ended  up  having  to  look 
at  the  case.  Although  our  state  constitution  assigns  it  to  the  legislature, 
the  court  said  that  under  the  federal  constitution,  under  obligations,  the 
fundamental  constitutional  obligations,  in  this  instance,  the  Judiciary  has 
not  only  the  power  but,  in  fact,  the  duty  to  devise  constitutionally  valid 
reapportionment  plans.  They  open  their  opinion  with  regard  to  the  House 
case  by  citing  Daniel  Webster  who  once  said,  "the  right  to  choose  a  rep- 
resentative is  every  man's  portion  of  sovereign  power."  So  it  is  a  funda- 
mental inalienable  right  under  our  constitution  to  have  equal  represen- 
tation in  government.  So  we  do  have  this  basic  question,  is  the  legislature 
free  to  go  beyond  the  bounds  of  what  the  constitution  says  in  terms  of  that 
specific  time  period  before  each  year  two  election,  02,  12,  22  etc.  or  are 
we  free  to  redistrict  based  on  whatever  happens  in  the  previous  election 
on  an  annual  basis?  I  think  that  we  run  into  real  dangers  if  we  start  in- 
terpreting the  constitution  to  allow  free  reign,  not  just  on  a  partisan  ba- 
sis, but  on  a  more  parochial  basis  of  whoever  happens  to  be  elected,  who- 
ever happens  to  see  an  opportunity  to  enhance  a  redistricting  opportunity 
that  may  have  some  benefit  or  not  to  particular  persons.  That  is  not  how 
we  should  be  thinking  of  redistricting.  But  also  of  great  concern... well  just 
on  that  final  point,  I  might  mention  that  there  was  litigation  on  this  is- 
sue in  the  state  of  Colorado.  It  was  interesting  because  in  that  case,  they 
did  look  at  and  said,  where  the  constitution  has  specific  boundaries  or 
specific  indication  of  an  intent  for  a  time  frame  for  a  particular  power  to 
be  exercised,  that  has  weight.  It  is  not  just  a  general  grant  or  duty  to 
redistrict  periodically  but  it  is  within  a  specific  timeframe.  But  this  does 
not  appear  to  be  as  if  it  is  an  effort  to  tweak  and  improve  upon  the  court 
plan,  in  fact,  every  single  district  that  is  redrawn  under  this  bill,  increases 
the  deviation,  moves  us  away  from  equal  sized  districts.  The  court,  in  their 
adoption  of  new  districts,  which  is  in  effect,  which  is  constitutionally  the 
districts  that  the  constitution  requires  every  ten  years,  because  the  court 
did,  in  fact,  act  in  the  legislature's  stead.  It  was  the  legislature's  act  be- 
cause we  abdicated  and  failed  to  reach  compromise  and  work  it  out  our- 
selves. They  point  out  that  the  constitution  requires  the  redrawing  of 
representative  districts  as  equal  as  circumstances  will  admit.  "As  equal 
as  circumstances  will  admit."  And  they  believe  that  they  did  that.  Their 
plan  was  as  nearly  equal  weight  as  possible  to  the  votes  of  the  people  of 
New  Hampshire.  They  did  it  by  creating  as  many  single  member  districts 
as  possible  with  as  few  multi  member  districts  as  necessary.  In  their 
lengthy  discussion  of  the  issue,  they  kind  of  came  to  the  conclusion  that 
a  nine  percent  overall  range  of  deviation,  from  the  ideal,  on  either  side 
of  that,  would  be  constitutional  in  light  of  other  requirements  that  we  not 
divide  towns  or  wards  and  in  light  of  the  goal  of  achieving  as  nearly  equal 
as  practical.  They  set  a  goal  of  having  no  more  deviation  then  five  per- 
cent one  way  or  the  other  for  each  district.  In  fact,  they  ended  up  with  a 
plan  with  a  total  range  of  deviation  from  the  undersized  district  to  the 
oversized  districts  of  9.2  percent,  9.26  percent.  This  bill,  as  I  understand 
it,  will  increase  that  overall  range  to  14.17  percent.  Just  for  the  record, 
we  can  run  down  the  districts  that  are  redrawn.:  District  29  in  Belknap 
County  goes  from  a  2.8  percent  deviation  to  two  districts,  one  and  two  with 
a  3.9  percent  deviation.  Coos  County  District  2,  goes  from  2.6  to  an  over- 
all deviation  of  6.3.  Hillsborough  County,  District  62-66  go  from  4.3  to  10.7. 
Merrimack  County  District  37  goes  from  .8  to  8.7.  More  than  a  ten-fold 
increase  in  deviation.  Rockingham  County  District  80  goes  from  1.4  to  6.5 
under  this  bill.  I  do  not  think  that  meets  our  constitutional  obligation  to 
draw  districts,  "as  equal  as  circumstances  will  admit."  Therefore,  I  urge 
the  body  to  vote  this  bill  down.  Thank  you,  Mr.  President. 
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SENATOR  BARNES:  Thank  you,  Mr.  President.  Just  a  comment.  I  think 
that  we  all  realize,  or  we  should  realize,  that  we  have  a  problem.  We, 
meaning  the  Senate,  has  a  problem  in  two  of  our  cities,  Nashua  and 
Manchester.  We  recognize  that  the  court... fell  through  the  cracks  when 
the  court  was  doing  this.  We  will  have  to  be  sending  a  bill,  putting  a  bill 
together  to  take  care  of  that  problem  in  our  chamber.  For  years  and 
years,  I  just  want  you  to  all  know  this,  the  history  books  go  back,  one 
body  does  not  mess  with  the  other  body's  redistricting  plan.  They  have 
done  all  of  this  work  that  Senator  Below  has  done,  and  they  came  to  a 
conclusion  and  they  passed  it  over  there  and  they  went  through  all  of 
this  debate.  I  think  it  is  wrong  for  this  Senate  not  to  vote  24-0  to  back 
up  what  the  House  has  done  because  I  want  them  to  vote  400-0  when 
our  bill  goes  over  to  them.  I  don't  think  that  we  belong  messing  with  it. 
I  think  that  history  proves  the  fact  that  has  been  the  case  up  here.  This 
is  the  first  time  I  have  ever  heard,  and  I  have  been  here  for  a  couple  of 
redistrictings,  this  is  the  first  time  I  have  ever  heard  conversation  of 
trying  to  kill  a  bill  that  the  other  body  sends  over  on  redistricting.  I  think 
it  is  wrong.  Thank  you,  Mr.  President. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Senator  Below,  as  you 
know  when  you  suggest  that  the  legislature  abdicated  its  responsibility, 
in  a  certain  sense  that  might  very  well  be  true.  But  in  the  House  and 
the  Senate  was  controlled  by  the  Republicans,  we  had  a  Democrat  who 
was  Governor  and  there  was  a  lot  of... we  were  kind  of  held  up  in  a  log 
jam  there  when  it  came  to  the  point  where  we  couldn't  resolve  how  we 
were  going  to  come  up  with  redistricting.  But  I  have  to  say  that  when  I 
was  in  the  Internal  Affairs  Committee  listening  to  what  was  going  on 
with  House  Bill  1292,  would  you  believe  that  no  one  from  the  House  or 
the  Democratic  leadership  came  in  and  opposed  House  Bill  1292?  So  would 
you  believe  that? 

SENATOR  BELOW:  I  beheve  it.  And  I  beheve  that  this  should  not  be  a 
partisan  issue. 

SENATOR  KENNEY:  Thank  you  very  much. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  rise  in  support  of 
this  bill  and  respectfully  disagree  with  my  colleagues  from  Lebanon  and 
Manchester.  I  draw  your  attention  to  Article  9,  Part  H  of  the  constitu- 
tion where  it  also  describes  the  argument  being  presented  in  opposition 
is  that  discussion  of  standard  deviation,  increasing  the  deviation.  That 
maybe  be  one  point  that  is  listed  along,  in  Article  9,  but  if  we  read  through 
Article  9,  we  also  see  that  it  refers  to  equality  and  representation.  Rep- 
resentation right  now,  I  think,  is  what  was  eliminated  when  the  courts 
drew  those  lines.  I  think  that  on  that,  that  the  basis  for  it,  that  we  are 
acting  constitutionally  because  we  are  honoring  this  issue  of  represen- 
tation in  it,  that  is  stated  right  in  Article  9.  The  second  point  that  I  would 
like  to  bring  in  where  I  disagree  as  well  is  that  it  doesn't  mention  any- 
where in  Article  9  that  these  lines  should  be  drawn  or  adjudicated  or 
done  by  that  branch  of  government.  It  says  no  where  in  here  that  de- 
scribes that.  It  does  describe  the  issue  of  the  General  Court  having  the 
power  right  now.  I  draw  your  attention  to  further  down  the  beginning 
of  Article  9  where  it  says,  "after  the  legislature  shall  make  an  apportion- 
ment of  representatives."  The  legislature  failed  to  do  so  last  time  for 
whatever  reasons,  of  course  we  all  know  what  the  reasons  are,  but  they 
failed  to  do  it  ultimately.  So  I  think  that  right  now,  is  that  we  are  act- 
ing constitutionally  by  agreeing  with  this  in  both  of  these  articles  when 
we  are  presenting  that.  I  would  urge  your  support  for  the  bill  and  also 
urge  you  to  support  our  constitution  that  we  are  acting  on. 
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SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Sapareto,  would 
you  believe  that  the  United  States  Supreme  Court  has  found  that  un- 
der the  United  States  Constitution  it  is  the  duty  of  the  courts  to  act  in 
the  stead  of  the  legislature,  even  where  the  constitution  says  "legisla- 
ture" to  protect  the  fundamental  right  to  equal  representation  and  equal 
voting  rights? 

SENATOR  SAPARETO:  Yes  I  would  believe  that.  I  also  believe  their  state- 
ment regarding  the  sovereignty  of  each  state  in  the  determination  of  its 
own  government.  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

SB  462,  relative  to  limits  on  non-economic  damages  in  medical  injury 
actions.  Judiciary  Committee.  Interim  Study,  Vote  3-1.  Senator  Peterson 
for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  462  be  referred  to  interim  study.  While  we  are  watching  what  hap- 
pens with  the  Medical  Malpractice  Review  Committee,  which  I  believe 
is  being  acted  on  today  or  tomorrow  in  the  House,  having  this  and  the 
other  bills  regarding  malpractice  litigation  in  interim  study  will  al- 
low these  ideas  to  remain  alive  and  perhaps  become  part  of  a  bill  as 
we  go  forward  in  this  year.  Concerns  brought  up  during  the  public 
hearings  dealt  with  constitutionality  as  well  as  how  effective  it  might 
be  in  actually  providing  malpractice  insurance  premium  cost  reduc- 
tions. Therefore,  the  Judiciary  Committee  recommends  that  this  leg- 
islation be  sent  to  interim  study  and  asks  the  full  Senate's  support. 
Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  just  rise  to  say  that  I 
am  in  favor  of  Senate  Bills  462,  463,  464  and  465  and  I  am  willing  to  go 
along  with  voting  for  this  interim  study  with  the  idea  that  this  will  ac- 
tually at  some  point  be  brought  into  one  unified  bill  and  that  these  ideas 
will  go  forward.  However,  I  am  concerned  that  if  we  don't  do  this,  we  will 
be  looking  at  a  situation  where  we  will  have  no  doctors  to  deliver  babies. 
We  will  have  no  doctors  to  do  brain  surgery.  We  will  have  no  doctors  to 
do  all  of  the  myriad  essential  medical  needs  in  this  state  and  that  our 
citizens  will  have  to  go  to  Maine  where  some  of  these  things  have  been 
put  into  place  and  that  the  malpractice  insurance  is  lower  by,  I  have 
heard  as  much  as  50  percent  lower,  and  that  if  we  don't  actually  make 
some  changes  in  this,  we  are  doing  a  great  disservice  to  our  constituents. 
So  I  am  willing  to  vote  interim  study  on  this  but  I  would  much  rather 
vote  ought  to  pass.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

Senators  Foster  and  Larsen  Rule  #42  on  SB  462. 

SB  463,  relative  to  limits  on  attorney  contingency  fees  in  civil  actions 
for  medical  injury.  Judiciary  Committee.  Interim  Study,  Vote  3-1.  Sena- 
tor Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  463  be  referred  as  well  to  interim  study  for  some  of  the  reasons  ex- 
pressed on  the  previous  bill.  In  addition,  this  bill  would  have  capped  the 
fees  that  could  have  been  earned  by  attorneys  in  civil  actions  for  medical 
injuries.  However,  there  was  no  similar  cap  imposed  on  the  attorneys  for 
the  insurance  companies  in  the  same  action.  Because  of  pending  actions 
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and  continued  questions,  the  Judiciary  Committee  feels  that  this  bill,  as 
well,  should  be  referred  to  interim  study,  which  will  leave  these  issues 
open  for  consideration  by  this  Senate  this  year.  We  ask  your  support. 
Thank  you,  Mr.  President. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  I  also  just  want  to  go 
on  record  with  Senator  Boyce  as  being  in  favor  of  these  particular 
pieces  of  legislation.  We  know  how  important  they  are.  I  have  been 
assured  by  Senator  Peterson  and  the  committee  that  we  will  mold  these 
into  what  we  consider  good  legislation  going  forward.  We  have  to  con- 
tinue to  maintain  medical  access  for  the  people  of  the  state  of  New 
Hampshire.  We  have  to  have  a  good  climate  for  doctors  to  continue  to 
practice  here  and  not  out  migrate  from  just  the  north  country  and  the 
rest  of  the  section  of  the  state  of  New  Hampshire  to  other  states.  We 
have  to  make  the  climate  palatable  to  do  business  medically  here  in  the 
state  of  New  Hampshire.  I  think  that  is  the  agreement  that  we  sort  of 
have  worked  out  that  we  are  going  to  make  sure  that  we  do  not  let 
these  bills  just  pass  by  the  wayside  but  that  something  is  done  before 
the  end  of  the  session.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  would  just  like  to 
respond  briefly  to  the  comments  that  my  friend  Senator  Gallus.  Thank 
him  as  well  as  Senator  Boyce,  Senator  Sapareto  and  others  for  their 
leadership  on  these  issues.  I  think  that  our  committee  has  done  a  lot  of 
work  on  medical  malpractice  reform  this  year  and  agrees  that  we  need 
to  make  progress  on  this  matter.  So  I  thank  the  Senator  for  his  attitude 
and  for  his  leadership.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

Senators  Foster  and  Larsen  Rule  #42  on  SB  463. 

SB  464,  relative  to  periodic  payments  of  future  damages  in  medical  in- 
jury actions.  Judiciary  Committee.  Interim  Study,  Vote  4-1.  Senator  Fos- 
ter for  the  committee. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  Senate  Bill  464 
be  referred  to  interim  study.  This  legislation  sought  to  compel  at  the 
direction  of  the  insurance  company,  periodic  payments  of  settlements 
rather  than  in  a  lump  sum.  However,  the  bill  as  introduced  as  well  as  a 
proposed  amendment  still  left  many  questions  unanswered  to  the  com- 
mittee. Because  of  these  unresolved  matters,  the  Judiciary  Committee 
recommends  that  this  legislation  be  referred  to  interim  study  and  asks 
your  support.  Thank  you,  Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

Senator  Larsen  rule  #42  on  SB  464. 

SB  465,  relative  to  the  statute  of  limitations  in  an  action  for  injury  or 
death  against  a  medical  care  provider.  Judiciary  Committee.  Ought  to 
pass  with  amendment.  Vote  5-0.  Senator  Clegg  for  the  committee. 

Senate  Judiciary 
March  10,  2004 
2004-0797S 
06/03 

Amendment  to  SB  465 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
AN  ACT    relative  to  testimony  of  witnesses  about  confidential  settlements. 
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Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  Confidential  Settlements.  Amend  RSA  516  by  insert- 
ing after  section  33  the  following  new  section: 

516:33-a  Confidential  Settlements.  Confidentiality  agreements  shall 
not  prevent  a  party  to  an  action  from  testifying  about  the  facts  and  cir- 
cumstances in  a  prior  action  when  the  court  finds  such  information  rel- 
evant in  a  pending  action. 

2  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-0797S 

AMENDED  ANALYSIS 
This  bill  allows  testimony  about  the  facts  and  circumstances  in  a  prior 
action  when  the  court  finds  the  information  relevant  in  a  pending  ac- 
tion, even  if  there  is  a  confidentiality  agreement. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
Senate  Bill  465  with  amendment.  Senate  Bill  465  was  one  of  the  four 
bills  introduced  to  Judiciary  that  dealt  with  medical  malpractice  suits. 
One  problem  with  the  system  is  confidential  agreements,  confidential 
settlements.  There  should  be  some  ability  to  see  if  there  is  a  pattern  of 
behavior.  This  amendment  would  leave  it  up  to  a  judge  and  the  court  to 
determine  if  prior  settlements  are  relevant  to  the  case  that  has  been 
brought.  Under  the  provisions  of  the  proposed  amendment,  the  court  can 
hear  about  the  facts  and  circumstances  of  a  confidential  settlement,  but 
not  the  terms  of  the  settlement.  This  would  allow  the  judge  or  the  court 
to  look  to  see  if  there  is  a  pattern  of  either  one  who  habitually  sues  or 
is  habitually  sued.  I  believe  that  this  additional  information  would  help 
cases  to  settle  more  quickly.  The  Judiciary  Committee  recommends  that 
this  legislation  be  adopted  as  amended  and  asks  your  support. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  was 
the  one  vote  in  Judiciary  that  did  vote  in  opposition  to  these.  I  do  be- 
lieve that  we  absolutely  need  to  look  at  the  issue  of  tort  reform  and  I 
have  taken  the  sides  of  maybe  against  some  of  the  attorney's  positions 
on  this  but,  we  really  need  to  make  some  action.  I  commend  the  com- 
mittee on  a  lot  of  their  work.  We  looked  at  these  bills  as  one  entire  pack- 
age but  the  situation  right  now  in  a  malpractice  premiums  is  atrocious 
in  this  state  right  now.  We  have  to  take  some  type  of  action.  I  am  really 
hoping  that  this  is  not  just  a  move  to  kill  these  specific  bills,  that  we 
actually  do  take  some  real  action  and  make  progress  on  this.  So  I  really 
don't  support  the  committee  reports  but  that  is  my  reason  for  that  one 
vote  in  opposition.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

Senator  Larsen  rule  #42  on  SB  465. 

HB  1212,  relative  to  the  circumstances  under  which  a  juvenile  may  be 
committed  to  the  youth  development  center  until  the  age  of  18.  Judiciary 
Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Foster  for 
the  committee. 
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Senate  Judiciary 
March  10,  2004 
2004-0790S 
05/03 

Amendment  to  HB  1212 
Amend  the  bill  by  replacing  section  3  with  the  following: 
3  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  House  Bill  1212.  House  Bill  1212  provides  that  DCHF  may 
petition  the  courts  within  90  days  of  a  juvenile's  17*''  birthday,  asking  that 
the  teen  remain  at  YDC  until  their  IS'*"  birthday.  This  bill  is  different  from 
Senate  Bill  444.  Most  importantly,  we  are  told  that  it  will  not  cause  ad- 
ditional costs  or  expense  to  the  counties.  House  Bill  1212  affects  a  very 
small  number  of  youths  and  has  been  requested  by  because  of  a  misin- 
terpretation that  is  happening  at  the  court.  Some  judges  are  ordering  that 
the  youth  be  sent  to  YDC  until  their  18'^  birthday  at  the  time  of  the  origi- 
nal sentencing.  That  was  not  the  agreement  or  the  legislative  intent 
when  prior  legislation  was  enacted.  House  Bill  1212  is  to  clarify  this 
prior  legislative  intent  and  would  be  used  when  releasing  the  teen  would 
present  a  danger  to  the  public  or  keeping  the  teen  longer  would  be  in 
the  youth's  best  interest.  The  Judiciary  Committee  recommends  this 
legislation  be  adopted  with  amendment  and  asks  your  support.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  461,  relative  to  the  regulation  of  gift  certificates  under  the  consumer 
protection  act.  Public  Affairs  Committee.  Ought  to  pass,  Vote  5-0.  Sena- 
tor Morse  for  the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  461 
ought  to  pass.  This  bill  removes  the  requirement  that  gift  certificates  of 
$100  or  more  shall  expire  when  escheated  to  the  state  treasury  as  aban- 
doned property.  Passage  of  this  bill  will  be  good  for  both  consumers  and 
merchants  because  they  will  no  longer  be  subject  to  expiration  dates  or 
the  abandoned  property  reporting  requirements  under  RSA  471-C.  This 
is  the  easiest  way  to  guarantee  that  a  consumer  will  always  have  the 
opportunity  to  redeem  their  gift  certificates  at  anytime  in  the  future.  The 
Public  Affairs  Committee  recommends  Senate  Bill  461  ought  to  pass  and 
asks  for  your  support.  Thank  you,  Mr.  President. 

Senator  Roberge  offered  a  floor  amendment. 

Sen.  Roberge,  Dist.  9 

March  17,  2004 

2004-0869S 

05/03 

Floor  Amendment  to  SB  461 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Regulation  of  Business  Practices  for  Consumer  Protection;  Acts  Un- 
lawful; Expiration  of  Gift  Certificates.  Amend  RSA  358-A:2,  XHI  to  read 
as  follows: 
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XIII.  Selling  gift  certificates  [having  a  face  value  of  less  than  $100] 
to  purchasers  which  contain  expiration  dates.  [Gift  certificates  having 
a  face  value  of  $100  or  more  shall  expire  when  escheated  to  the  state  as 
abandoned  property  pursuant  to  RSA  471-C.]  Dormancy  fees,  latency 
fees,  or  any  other  administrative  fees  or  service  charges  that  have  the 
effect  of  reducing  the  total  amount  for  which  the  holder  may  redeem  a 
gift  certificate  are  prohibited.  This  paragraph  shall  not  apply  to  season 
passes.  2  Unclaimed  and  Abandoned  Property;  Definition  of  Intangible 
Property;  Reference  to  Gift  Certificates  Removed.  Amend  RSA471-C:1, 
XI(b)  to  read  as  follows: 

(b)  Credit  balances,  customer  overpayments,  [gift  certificates,]  se- 
curity deposits,  refunds,  credit  memos,  unpaid  wages,  unused  airline  tick- 
ets, and  unidentified  remittances; 

3  Unclaimed  and  Abandoned  Property;  Gift  Certificates  Exempt  from 
Chapter.  Amend  RSA  471-C:16  to  read  as  follows: 

471-C:  16  Gift  Certificates  and  Store  Credits.  Notwithstanding  any  law 
to  the  contrary,  gift  certificates  [under  $100,]  and  store  credits  that  were 
issued  for  store  merchandise  credit,  regardless  of  when  issued,  shall  not 
be  property  presumed  abandoned  and  shall  not  be  subject  to  RSA  471- 
C  or  any  other  past  or  present  law.  All  gift  certificates  and  store  credits 
remitted  to  the  state  prior  to  January  1,  1998,  and  gift  certificates  and 
store  credits  that  are  properly  determined  to  be  reportable  in  any  com- 
pliance audits  initiated  prior  to  January  1,  1998  and  subsequently  re- 
mitted, shall  remain  in  the  custody  of  the  state  unless  and  until  returned 
to  the  owner.  This  section  shall  not  apply  to  season  passes  or  coupons 
that  are  nonrefundable  and  nonredeemable. 

4  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0869S 

AMENDED  ANALYSIS 
This  bill  prohibits  gift  certificates  of  any  value  from  containing  an  ex- 
piration date.  The  bill  also  provides  that  gift  certificates  shall  not  pass  to 
the  state  as  abandoned  property.  The  law  formerly  provided  that  gift  cer- 
tificates of  $100  or  more  shall  expire  when  escheated  to  the  state  as  aban- 
doned property. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  We  have  an  amend- 
ment that  we  would  like  passed  out  please.  Essentially  what  Senator 
Morse  said  refers  to  the  amendment.  I  would  ask  for  passage.  Thank 
you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  492,  relative  to  registration  requirements  for  home  inspectors.  Pub- 
lic Affairs  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Barnes  for  the 
committee. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  move  Senate  Bill  492 
ought  to  pass.  This  bill  requires  home  inspectors  conducting  business  in 
the  state  to  register  annually  with  the  State  Building  Code  Review  Board. 
The  purpose  of  Senate  Bill  492  is  to  increase  accountability  and  provide 
for  adequate  recourse  in  the  event  of  a  consumer  dispute.  While  this  bill 
does  not  require  any  additional  coursework  or  qualification  standards  for 
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home  inspectors,  we  hope  that  placing  home  inspectors  under  some  form 
of  oversight  will  help  protect  the  interests  of  our  constituents.  To  give  you 
a  little  bit  more  on  this,  there  is  an  association  in  this  state  that  has  about 
25  members.  They  are  home  inspectors.  It  is  the  Home  Inspector  Associa- 
tion and  they  do  a  great  job.  It  is  the  ones  that  are  out  there  that  have 
no  background,  they  can  be  a  friend  of  a  real  estate  person  or  a  bank  and 
go  out  and  do  these  home  inspections  and  with  absolutely  no  more  knowl- 
edge of  that  than  I  have.  That  is  what  we  are  trying  to  protect  the  con- 
sumers from.  At  least  if  something  goes  wrong,  they  will  have  a  name  and 
an  address  to  talk  to.  Some  of  these  people,  I  understand,  may  be  doing 
three  of  these  a  day.  They  get  about  $300-$500  a  shot  on  these  things.  I 
would  appreciate  backing  up  the  committee's  5-0  recommendation.  Thank 
you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Senator  Barnes,  I  see  that 
this  bill  says  that  they  "shall"  adopt  rules  under  541-A.  I  am  curious  if  you 
have  any  idea  of  what  those  rules  would  entail?  It  says  that  they  have  to 
register.  I  am  always  concerned  when  we  tell  an  agency  or  a  department 
that  they  'shall  adopt  rules  under  541-A"  and  don't  give  them  anymore 
clear  delineation  as  to  what  those  rules  should  be,  than,  "the  board  shall 
maintain  a  register".  So  we  are  telling  them  that  they  have  to  do  that  but 
I  am  just  not  clear  how  broad  that  rulemaking  will  be. 

SENATOR  BARNES:  The  intent  is  not  to  make  it  broad,  just  to  help  our 
constituents  and  the  consumers  out  there.  It  is  more  of  a  consumer  bill 
than  it  is  anything  else.  You  being  on  Rules,  I  believe,  I  am  sure  that  you 
will  keep  an  eye  on  that  when  something  comes  over  to  you. 

SENATOR  BOYCE:  As  an  alternate.  So  if  indeed  they  do  come  to  the 
Rules  Committee,  the  JLCAR  Committee  with  a  100  page  set  of  rules, 
we  probably  should  think  that  there  is  something  beyond  the  scope  of 
this  legislation. 

SENATOR  BARNES:  Senator,  if  I  were  sitting  on  that  committee,  that 
I  am  so  sorry  that  I  am  not  on,  I  would  be... I  did  my  time,  I  did  my  two 
years  on  that.  I  confess,  I  did  my  time.  I  got  paroled.  If  it  came  in  front 
of  me  and  I  was  on  that  committee,  I  would  rip  them  up  and  say  the 
heck  with  it. 

SENATOR  BOYCE:  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

SB  533,  relative  to  licensing  requirements  for  certain  recreation  and  child 
care  programs.  Public  Affairs  Committee.  Ought  to  pass  with  amendment. 
Vote  5-0.  Senator  Roberge  for  the  committee. 

Public  Affairs 
March  10,  2004 
2004-0777S 
05/10 

Amendment  to  SB  533 
Amend  RSA  170-E:3,  1(f)  and  (g)  as  inserted  by  section  1  of  the  bill  by 
replacing  it  with  the  following: 

(f)  Municipal  recreation  programs,  including  after-school  and 
summer  recreation  programs. 

(g)  Any  school-age  program  or  recreation  program  [of  the  Boys 
Club;  Girls  Club]  offered  by  the  Boys  and  Girls  Club,  Girls,  Inc.;  YMCA; 
YWCA;  and  any  school  or  church  group. 
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2004-0777S 

AMENDED  ANALYSIS 
This  bill  clarifies  that  municipal  recreation  programs  and  similar  pro- 
grams offered  by  the  Boys  and  Girls  Club;  Girls  Inc;  YMCA,  YWCA,  and 
any  school  or  church  group  shall  be  exempt  from  the  child  day  care  li- 
censing requirements  under  RSA  170-E. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  Senate  Bill  533 
ought  to  pass  with  amendment.  This  bill  clarifies  that  municipal  recre- 
ation programs  and  similar  programs  offered  by  the  Boys  and  Girls  Club; 
Girls  Inc.;  YMCA,  YWCA,  and  any  school  or  church  group  will  be  ex- 
empt from  the  Child  Day  Care  licensing  requirements  under  RSA  170- 
E.  Recreation  and  after  school  programs  offered  through  these  orga- 
nizations and  communities  were  not  intended  to  provide  childcare  and 
therefore  should  not  be  held  to  the  higher  regulatory  expectations  that 
childcare  facilities  adhere  to.  If  Senate  Bill  533  does  not  pass,  children's 
programs  across  the  state  may  be  forced  to  close  their  doors  perma- 
nently, leaving  families  and  communities  at  a  significant  loss.  The 
Public  Affairs  Committee  recommends  Senate  Bill  533  ought  to  pass 
with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  664-FN,  relative  to  the  requirements  for  the  sale  of  permissible  fire- 
works and  prohibiting  the  retail  sale  of  certain  fireworks.  Public  Affairs 
Committee.  Ought  to  pass.  Vote  5-0.  Senator  Larsen  for  the  committee. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  House  Bill  664 
ought  to  pass.  This  bill  makes  several  changes  to  the  requirements  of  the 
retail  sale  and  use  of  fireworks  in  New  Hampshire.  Section  I  increases  the 
requirements  for  obtaining  a  state  license  to  sell  permissible  fireworks. 
Section  2  prohibits  the  sale  of  firecrackers  and  bottle  rockets  because  this 
type  is  unstable  and  potentially  dangerous  to  users.  Section  3  allows  the 
commissioner  of  the  Department  of  Safety  to  license  persons  involved  with 
the  use  of  flame,  pyrotechnics,  or  other  special  effects  before  a  live  audi- 
ence. The  final  section  of  the  bill  requires  the  Permissible  Fireworks 
Committee  to  meet  30-days  prior  to  a  fireworks  testing  date  so  that  all 
new  members  of  the  committee  are  properly  educated  in  fireworks  safety 
before  attending  a  test  session.  House  Bill  664  will  enhance  the  safety  of 
people  using  fireworks  in  the  state.  The  Public  Affairs  Committee  rec- 
ommends this  bill  ought  to  pass  and  asks  for  your  support.  Thank  you, 
Mr.  President. 

MOTION  TO  TABLE 

Senator  Sapareto  moved  to  have  HB  664-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  664-FN,  relative  to  the  requirements  for  the  sale  of  permissible  fire- 
works and  prohibiting  the  retail  sale  of  certain  fireworks. 

HB  1259,  relative  to  the  medical  certification  required  for  a  walking 
disability  plate  or  placard.  Public  Affairs  Committee.  Ought  to  pass, 
Vote  5-0.  Senator  Roberge  for  the  committee. 
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SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  House  Bill  1259 
ought  to  pass.  This  bill  will  allow  podiatrists  to  provide  an  individual  with 
the  medical  certification  necessary  to  obtain  a  walking  disability  plate  or 
placard.  Under  current  law,  physicians  are  the  only  ones  allowed  to  cer- 
tify a  walking  disability.  As  you  all  may  be  aware,  podiatry  is  the  medi- 
cal profession  that  deals  specifically  with  treatments  of  the  foot  and  leg 
and  podiatrists  are  one  of  only  four  licensed  degrees  that  can  perform 
surgery  and  prescribe  narcotics.  Therefore,  if  a  podiatrist  can  perform 
complicated  foot  surgeries  and  procedures,  including  amputation,  it  makes 
sense  that  they  should  certify  a  walking  disability.  The  Public  Affairs 
Committee  recommends  ought  to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

SB  534-FN-A,  relative  to  the  reorganization  of  certain  functions  and 
duties  of  state  agencies.  Executive  Departments  and  Administration  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  3-2.  Senator  Prescott  for  the 
committee. 

Senate  Executive  Departments  and  Administration 

March  16,  2004 

2004-0849S 

09/01 

Amendment  to  SB  534-FN-A 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Definitions;  Tobacco  Tax.  Amend  RSA  78:1  by  inserting  after  para- 
graph XX  the  following  new  paragraph: 

XXI.  "Liquor  commission"  means  the  liquor  commission  established 
in  RSA  176:1. 

2  Tobacco  Products  Retail  Sales  and  Vending  Machine  Licensing  Author- 
ity Transferred  From  Department  of  Revenue  Administration  to  Liquor 
Commission;  License  Fees  Increased.  RSA  78:2  is  repealed  and  reenacted 
to  read  as  follows: 

78:2  Licenses. 
I. (a)  Each  manufacturer,  wholesaler  and  sub-jobber  shall  secure  a 
license  from  the  commissioner  before  engaging  in  the  business  of  sell- 
ing or  distributing  tobacco  products  in  this  state  or  continuing  to  engage 
in  such  business.  Each  wholesale  or  sub-job  outlet  shall  have  a  separate 
license  regardless  of  the  fact  that  one  or  more  outlets  may  be  owned  or 
controlled  by  a  single  person. 

(b)  The  commissioner  shall  issue  a  license  upon  application  stat- 
ing such  information  necessary  to  identify  the  outlet  and  the  character 
of  business  transacted. 

(c)  The  annual  fees  for  licenses  shall  be:  $100  for  a  manufacturer's 
license;  $250  for  a  wholesaler's  license;  $150  for  a  sub-jobber's  license. 
All  license  fees  collected  by  the  commissioner  shall  be  paid  over  to  the 
state  treasurer  for  deposit  in  the  general  fund. 

(d)  Each  license  shall  be  prominently  displayed  on  the  premises 
described  in  it.  Any  person  who  shall  sell,  offer  for  sale  or  possess  with 
intent  to  sell  any  tobacco  products  without  such  license  as  provided  in 
this  section  shall  be  subject  to  the  penalty  provisions  of  RSA  21-J:39. 

II. (a)  Each  vending  machine  operator,  retailer  and  sampler  shall  se- 
cure a  license  from  the  liquor  commission  before  engaging  in  the  business 
of  selling  or  distributing  tobacco  products  in  this  state  or  continuing  to 
engage  in  such  business.  Each  retail  outlet  shall  have  a  separate  license 
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regardless  of  the  fact  that  one  or  more  outlets  may  be  owned  or  controlled 
by  a  single  person.  Each  tobacco  products  vending  machine  to  be  operated 
in  this  state  shall  be  licensed  by  the  liquor  commission  and  shall  be  ap- 
propriately identified  as  being  licensed. 

(b)  The  liquor  commission  shall  adopt  rules  pursuant  to  RSA  541-A 
relative  to  the  licensing  and  identification  of  each  tobacco  products  vend- 
ing machine,  and  the  information  required  in  application  for  a  license. 

(c)  The  liquor  commission  shall  issue  a  license  upon  application 
stating  such  information  necessary  to  identify  the  outlet  and  the  char- 
acter of  business  transacted. 

(d)  The  annual  fees  for  licenses  shall  be:  $10  for  a  retailer's  license; 
$10  for  a  sampler's  license;  $70  for  a  vending  machine  operator's  license 
and  $10  for  each  vending  machine  location.  All  license  fees  collected  shall 
be  shall  be  paid  over  by  the  liquor  commission  to  the  state  treasurer  for 
deposit  in  the  general  fund. 

(e)  Each  license  shall  be  prominently  displayed  on  the  premises 
described  in  it.  Any  person  who  shall  sell,  offer  for  sale  or  possess  with 
intent  to  sell  any  tobacco  products  without  such  license  as  provided  in 
this  section  shall  be  guilty  of  a  misdemeanor. 

(D  The  liquor  commission,  when  issuing  or  renewing  a  retailer's 
license  under  RSA  78:2,  shall  furnish  a  sign  which  shall  read  or  be  sub- 
stantially similar  to  the  following:  "State  Law  prohibits  the  sale  of  to- 
bacco products  to  persons  under  age  18  and  the  purchase,  possession, 
or  use  of  tobacco  products  by  persons  under  age  18.  Warning:  violators 
of  these  provisions  may  be  subject  to  a  fine."  The  sign  shall  be  posted 
at  any  location  where  tobacco  products  are  sold  or  distributed.  The  li- 
quor commission  shall  adopt  rules,  under  RSA  541-A,  relative  to  place- 
ment of  these  warning  signs  in  areas  where  tobacco  products  are  sold 
or  distributed. 

III.  The  liquor  commission  shall  provide  the  commissioner  with  quar- 
terly updated  lists  of  all  licensees  under  this  section.  To  the  extent  nec- 
essary for  their  respective  administration  and  enforcement  duties  and 
responsibilities  under  this  chapter,  the  commissioner  and  the  liquor  com- 
mission may  share  information,  including  information  in  a  compatible 
electronic  data  format. 

IV.  Notwithstanding  RSA  21- J:  14,  information  regarding  licenses 
issued  pursuant  to  this  section  and  information  regarding  enforcement 
actions  taken  pursuant  to  this  chapter  and  RSA  126-K  shall  be  public 
records. 

V.  Unlicensed  tobacco  product  vending  machines  retailing  tobacco 
products  are  those  machines  without  a  current  sticker  or  license  affixed 
to  them.  The  commissioner  or  the  commissioner's  agent  or  the  liquor 
commission  or  an  agent  of  the  liquor  commission  shall  seal  each  unli- 
censed machine,  until  such  time  as  said  machine  is  licensed  as  evidenced 
by  the  presence  of  a  visible  current  sticker  or  license  on  said  machine. 
Said  sealing  shall  be  so  as  to  prevent  the  purchase  of  tobacco  products 
and  the  use  of  the  machine. 

VI.  No  person  shall  sell  tobacco  products  through  a  vending  machine 
unless  access  to  said  machine  is  readily  available  or  it  is  constructed  so 
as  to  permit  the  commissioner  or  the  liquor  commission  or  an  agent  of  the 
liquor  commission  to  readily  determine  whether  the  packages  of  tobacco 
products  being  sold  have  proper  stamps  affixed  to  them  which  show  pay- 
ment of  the  tobacco  tax  imposed  under  RSA  78:7. 

3  Tampering  With  Seal.  Amend  RSA  78:3  to  read  as  follows: 
78:3  Tampering  with  Seal.  It  shall  be  unlawful  for  any  person,  licensed 
or  unlicensed,  to  tamper  with  any  seal  affixed  by  the  commissioner  [©r 


SENATE  JOURNAL  17  MARCH  2004  533 

his],  the  commissioner's  agents,  or  the  liquor  comm^ission  or  agents 
of  the  liquor  commission  to  any  tobacco  products  vending  machine, 
as  required  under  RSA  78:2.  Any  person  who  violates  this  section  shall 
be  guilty  of  a  violation  for  the  first  offense.  For  each  subsequent  offense 
[he]  such  person  shall  be  guilty  of  a  misdemeanor. 

4  Reference  Corrected.  Term  of  License;  Renewals.  Amend  RSA  78:4 
to  read  as  follow: 

78:4  Term  of  License;  Renewals.  Licenses  issued  under  RSA  78:2  shall 
expire  [on  June  30  in  each  even-numbered  year]  12  months  from  date 
of  issue,  with  the  month  in  which  the  license  is  effective  counted 
as  the  first  month,  unless  sooner  revoked  or  unless  the  business  in 
respect  to  which  the  license  was  issued  should  change  ownership.  Li- 
censes may  be  renewed  upon  signed  application  as  provided  in  RSA  78:2 
and  upon  paying  the  prescribed  fee,  provided  that  a  license  shall  not  be 
renewed  if  there  are  unpaid  fees,  fines,  or  penalties  resulting  from  vio- 
lations of  this  chapter  or  RSA  [126-1]  126-K  attributable  to  the  license 
or  the  licensee. 

5  Suspension  and  Revocation  of  License  by  Commissioner.  RSA  78:6 
is  repealed  and  reenacted  read  as  follows: 

78:6  Suspension  and  Revocation  of  License  by  Commissioner  and  Li- 
quor Commission. 

L  The  commissioner  may  adopt  rules  pursuant  to  RSA  541-A  rela- 
tive to  accomplishing  the  purpose  of  RSA  78. 

IL  The  commissioner  may  suspend  or  revoke  any  license  issued  by  the 
commissioner  under  RSA  78:2  for  failure  to  comply  with  the  provisions  of 
this  chapter  and  with  any  rules  which  the  commissioner  may  adopt. 

III.  The  liquor  commission  may  suspend  or  revoke  any  license  issued 
by  the  liquor  commission  under  RSA  78:2  for  failure  to  comply  with  the 
provisions  of  this  chapter  or  RSA  126-K  and  with  any  rules  which  the 
liquor  commission  may  adopt  pursuant  to  rulemaking  authority  granted 
in  this  chapter  or  RSA  126-K. 

6  Unauthorized  Sales.  Amend  RSA  78:12-a  to  read  as  follows: 
78:12-a  Unauthorized  Sales.  Manufacturers,  wholesalers  and  sub-job- 
bers shall  not  sell  tobacco  products  to  any  licensee  who  does  not  possess 
a  valid  or  current  license  issued  by  the  commissioner  or  the  liquor  com- 
mission. Any  person  who  violates  the  provisions  of  this  section  shall  be 
subject  to  the  penalty  provisions  of  RSA  21-J:39. 

7  Vending  Machines;  Lists  of  Locations.  Amend  RSA  78:12-d,  V  to  read 
as  follows: 

V.  Vending  machine  operators  shall  supply  the  liquor  commission 
and  the  commissioner  with  a  list  specifying  the  location  of  each  licensed 
machine. 

8  Vending  Machines;  Violations;  Penalties.  Amend  RSA  78:12-d,  VII  to 
read  as  follows: 

VII.  Violations  of  this  section  shall  be  civil  infractions  punishable  by 
administrative  action  by  the  [commissioner]  liquor  commission  against 
the  licensee.  Fines  for  violations  of  paragraphs  I-V  shall  be  no  more  than 
$100  for  a  first  offense  and  no  more  than  $200  for  a  second  offense.  For 
the  third  offense,  the  [commissioner]  liquor  commission  shall  issue  a 
letter  of  warning  detailing  necessary  corrective  actions  and  an  admin- 
istrative fine  ranging  from  $500  to  $1,500.  In  addition,  the  license  to  sell 
tobacco  products  shall  be  suspended  for  a  period  of  10  consecutive  days 
and  not  exceeding  30  consecutive  days.  For  the  fourth  offense,  the  [com- 
missioner] liquor  commission  shall  issue  either  an  administrative  fine 
and  a  suspension  of  a  minimum  of  10  consecutive  days  not  to  exceed  40 
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consecutive  days,  or  a  suspension.  The  administrative  fine  shall  range 
from  $750  to  $3,000  while  any  suspension  without  a  fine  shall  be  40- 
consecutive  days.  For  any  violation  beyond  the  fourth,  the  [commis- 
sioner] liquor  commission  shall  revoke  any  license  for  the  business 
or  business  entity  at  the  location  where  the  infraction  occurred  or  any 
principal  thereof  for  a  period  of  one  year  from  the  date  of  revocation. 
The  liquor  commission  shall  determine  the  level  of  the  violation  by 
reviewing  the  licensee's  record  and  counting  violations  that  have  oc- 
curred within  3  years  of  the  date  of  the  violation  being  considered. 

9  Forfeiture;  Seizure  by  Liquor  Commission  Added.  Amend  RSA  78:16 
to  read  as  follows: 

78:16  Forfeiture.  Unless  the  tobacco  products  are  subject  to  the  exemp- 
tion under  RSA  78:12,  II,  tobacco  products  found  at  any  place  in  this  state 
without  the  necessary  stamps  affixed  to  them,  unless  they  shall  be  in  the 
possession  of  a  licensed  manufacturer  or  wholesaler,  or  unless  they  shall 
be  in  the  course  of  transit  by  common  carrier  from  a  bonded  warehouse 
and  consigned  to  a  licensed  manufacturer,  wholesaler  or  anyone  exempted 
by  statute,  shall  be  declared  to  be  contraband  goods  and  subject  to  forfei- 
ture to  the  state.  The  commissioner,  [his]  the  com,missioner^s  authorized 
agents,  the  liquor  commission  or  agents  of  the  liquor  commission, 
sheriffs,  deputy  sheriffs  and  policemen  shall  have  the  power  to  seize  such 
tobacco  products  in  the  manner  provided  under  RSA  617. 

10  Inspections  Authorized.  Amend  RSA  78:26  to  read  as  follows: 
78:26  Inspections  Authorized. 

/.  The  commissioner  or  any  agent  or  employee  of  the  department  of 
revenue  administration,  and  any  policeman,  constable,  sheriff  or  deputy 
sheriff,  or  an  agent  of  the  liquor  commission  may  enter  in  and  upon 
any  place  or  premises  where  tobacco  products  are  held,  kept,  located, 
manufactured,  or  stored  for  the  purpose  of  inspecting  such  products  and 
ascertaining  that  the  tobacco  products  at  such  premises,  or  any  portion 
thereof,  shall  not  be  sold,  used  or  consumed  in  this  state  without  the  to- 
bacco products  tax  first  having  been  paid. 

//.  Any  member  of  the  liquor  commission,  agent,  or  investiga- 
tor with  the  liquor  commission  may  enter  any  place  where  tobacco 
products  are  sold  or  manufactured,  at  any  time,  and  may  exam- 
ine any  license  or  permit  issued  or  purported  to  have  been  issued 
under  the  terms  of  this  title.  They  shall  make  complaints  for  vio- 
lations of  this  chapter  and  RSA  126-K. 

11  Penalties;  Violations  of  Federal  Requirements.  Amend  RSA  78:34, 
VII  to  read  as  follows: 

VII.  The  penalty  for  violation  of  [any  provision]  paragraphs  I-VI 
of  this  section  is  loss  of  license  for  a  period  of  90  days  for  a  first  offense, 
loss  of  license  for  a  period  of  one  year  for  subsequent  offenses,  and  a  fine 
to  be  determined  by  the  commissioner  or  liquor  commission  which 
shall  not  exceed  $10,000. 

12  Youth  Access  to  Tobacco  Products;  Penalties;  License  Suspensions 
and  Revocations.  Amend  RSA  126-K:  12,  II-III  to  read  as  follows: 

II.  The  commission  may  issue  administrative  warnings  and  assess 
fines  and  may  [order  the  commissioner  of  revenue  administration  to] 
suspend  or  revoke  a  license  issued  pursuant  to  RSA  78  for  a  specified 
period  of  time  for  violations  of  this  chapter. 

III.  On  or  before  April  1  of  each  [even-numbered]  year,  the  commis- 
sion shall  provide  the  department  of  revenue  administration  with  a  list 
of  the  names  and  addresses  of  all  persons  against  whom  fines  and  pen- 
alties were  assessed  pursuant  to  this  chapter  and  who  have  not  paid  said 
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fines  and  penalties  in  full  by  the  date  of  the  list.  The  commission  shall 
update  the  information  provided  to  the  department  of  revenue  admin- 
istration prior  to  June  30  of  each  [even-numbered]  year  and  thereafter 
as  requested  by  the  department. 

13  Transition;  Tobacco  Licenses.  Licenses  issued  pursuant  to  RSA  78:2 
in  effect  prior  to  the  effective  date  of  this  act  shall  expire  on  the  date  that 
such  license  would  have  expired  under  RSA  78:4  in  effect  prior  to  the 
effective  date  of  this  act.  Upon  such  expiration  such  tobacco  licenses  shall 
be  issued  or  renewed  according  to  the  provisions  of  RSA  78  as  amended 
by  this  act. 

14  New  Paragraph;  Pari-Mutuel  Commission;  Additional  Duties.  Amend 
RSA  284:6-a  by  inserting  after  paragraph  III  the  following  new  paragraph: 

IV.  The  pari-mutuel  commission  shall  administer  RSA  287-E  relating 
to  bingo  and  lucky  7. 

15  New  Paragraph;  Pari-Mutuel  Commission;  Rulemaking.  Amend 
RSA  284:12  by  inserting  after  paragraph  VI  the  following  new  para- 
graph: 

VII.  Rules  for  bingo  and  lucky  7  as  authorized  under  RSA  287-E. 

16  New  Subparagraph;  Purchase  of  Supplies;  Exemption.  Amend  RSA 
21-1:18,  I  by  inserting  after  subparagraph  (m)  the  following  new  sub- 
paragraph: 

(n)  The  purchase  of  gaming  tickets  and  their  dispensing  equipment 
by  the  pari-mutuel  commission  under  RSA  287-E.  The  pari-mutuel  com- 
mission shall  make  such  purchases  under  competitive  bidding  require- 
ments, except  when  waived  by  the  pari-mutuel  commission  or  its  autho- 
rized agent  with  written  justification. 

17  Pohce  Officer;  Definition.  Amend  RSA  100-A:1,  Vll-a  (b)  to  read  as 
follows: 

(b)  Any  bingo  or  lucky  7  inspector,  security  officer  appointed  pur- 
suant to  RSA  [135:41]  21-P:7-b,  any  juvenile  probation  and  parole  of- 
ficer, or  any  person  employed  in  the  bureau  of  trails  of  the  department 
of  resources  and  economic  development;  or 

18  Sweepstakes  Commission.  Amend  RSA  284:21-a  to  read  as  follows: 
284:2 1-a  State  Sweepstakes  Commission.  There  shall  be  and  hereby 

is  created  a  state  sweepstakes  commission  consisting  of  3  members  who 
shall  be  appointed  and  may  be  removed  for  cause  by  the  governor  with 
the  advice  and  consent  of  the  council.  One  member  shall  be  appointed 
for  one  year,  one  for  2  years  and  one  for  3  years,  and  upon  the  expira- 
tion of  their  terms  of  office  their  successors  shall  be  appointed  for  a  term 
of  3  years.  Any  vacancy  shall  be  filled  by  appointment  for  the  unexpired 
term.  The  members  shall  serve  until  their  successors  are  appointed  and 
qualified.  No  member  of  the  commission  shall  have  any  pecuniary  or 
other  interest  in  any  supplier  or  agent  to  the  commission[,  or  in  any 
supplier  or  lessor  of  bingo  equipment  or  halls,  or  in  any  officer  of  a  bingo 
licensee  licensed  under  RSA  287'E,]  or  in  any  licensee  licensed  under  the 
provisions  of  this  chapter. 

19  Sweepstakes  Commission.  Amend  RSA  284:2 1-i,  I  to  read  as  follows: 
I.  The  sweepstakes  commission  shall  be  empowered  to  employ  such 

technical  assistants  and  employees  to  carry  out  the  provisions  of  this 
subdivision  as  the  governor  and  council  shall  authorize.  Such  assistants 
and  employees  shall  receive  compensation  at  rates  to  be  established  by 
the  personnel  commission.  No  employee  of  the  commission  shall  have 
any  pecuniary  or  other  interest  in  any  supplier  or  agent  to  the  commis- 
sion[,  or  in  any  supplier  or  lessor  of  bingo  equipment  or  halls,  or  in  any 
officer  of  a  bingo  licensee  licensed  under  RSA  287-E,]  or  in  any  licensee 
licensed  under  this  chapter. 
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20  Sweepstakes  Commission.  Amend  RSA  284:2 1-j,  I  to  read  as  follows: 
I.  The  state  treasurer  shall  credit  all  moneys  received  from  the  sweep- 
stakes commission  and  all  moneys  received  from  the  pari-mutuel 
commission  under  RSA  287-E,  and  interest  received  on  such  moneys, 
to  a  special  fund  from  which  the  treasurer  shall  pay  all  expenses  of  the 
commission  incident  to  the  administration  of  this  subdivision,  [fotd]  all 
administration  expenses  of  the  pari-mutuel  commission  and  all 
enforcement  expenses  of  the  department  of  safety  under  RSA  287-E. 
Any  balance  left  in  such  fund  after  such  expenses  are  paid  shall  be  de- 
posited in  the  education  trust  fund  established  under  RSA  198:39. 

21  Reference  Change;  Raffles  Held  in  Conjunction  With  Bingo  Games. 
Amend  RSA  287-A:8,  HI  to  read  as  follows: 

HI.  Notwithstanding  RSA  287-A:4,  raffle  tickets  sold  in  conjunction 
with  bingo  games  shall  be  sold  only  by  members  of  a  charitable  organi- 
zation licensed  by  the  [sweepstakes]  pari-mutuel  commission  to  con- 
duct bingo  and  only  at  bingo  games  being  operated  by  the  charitable 
organization. 

22  Bingo  and  Lucky  7;  Definitions.  Amend  RSA  287-E:  1,  VI  to  read  as 
follows: 

VL  "Commission"  means  the  state  [sweepstakes]  pari-mutuel  com- 
mission. 

23  Bingo;  Administration  and  Enforcement.  Amend  RSA  287-E:2  to 
read  as  follows: 

287-E:2  Administration  and  Enforcement.  The  [sweepstakes]  pari- 
mutuel  commission  shall  administer  and  the  commissioner  of  safety 
shall  enforce  this  subdivision  relating  to  bingo. 

24  Lucky  7;  Administration  and  Enforcement.  Amend  RSA  287-E:  16 
to  read  as  follows: 

287-E:  16  Administration  and  Enforcement.  The  [sweepstakes]  pari- 
mutuel  commission  shall  administer  and  the  commissioner  of  safety 
shall  enforce  this  subdivision  relating  to  the  sale  of  lucky  7  tickets. 

25  Gambling  Offenses;  Exceptions.  Amend  RSA  647:2,  V(a)  to  read  as 
follows: 

(a)  Dispenser  devices  approved  by  the  [sweepstakes]  pari-mutuel 
commission  which  are  located  at  the  regular  meeting  place  of,  or  at  a 
facility  owned,  leased,  or  utilized  by,  a  charitable  organization  licensed 
under  RSA  287-E:20. 

26  Transfer  of  Authority.  The  pari-mutuel  commission  shall  assume  all 
authority,  functions,  duties,  and  responsibilities  of  the  sweepstakes  com- 
mission regarding  the  administration  and  licensing  of  RSA  287-E.  All 
existing  rules  adopted  by  the  sweepstakes  commission  for  administra- 
tion and  licensing  under  RSA  287-E  shall  remain  in  effect  and  be  en- 
forced by  the  respective  commission. 

27  Transfer  of  Employees.  Classified  employees  of  the  sweepstakes 
commission  responsible  for  the  administration  and  licensing  of  bingo  and 
lucky  7  shall  be  transferred  to  the  pari-mutuel  commission.  The  trans- 
fer provided  for  in  this  section  shall  include  all  of  the  personnel,  books, 
papers,  records,  equipment,  unexpended  appropriations,  or  other  avail- 
able funds,  property,  or  obligations  of  any  kind  of  the  sweepstakes  com- 
mission for  administration  and  licensing  of  bingo  and  lucky  7. 

28  New  Paragraph;  Department  of  Safety;  Duties  of  Commissioner. 
Amend  RSA  21-P:4  by  inserting  after  paragraph  X  the  following  new 
paragraph: 

XL  Have  the  discretion  to  grant  to  security  officers  of  the  New  Hamp- 
shire hospital  security  force  such  titles,  ranks  and  police  powers  as  the 
commissioner  deems  necessary  up  to  and  including  that  of  ex  officio  con- 
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stables  including  the  power  of  arrest  for  violations  of  the  criminal  and 
motor  vehicle  laws  and  the  power  to  serve  criminal  process,  and  may  limit 
such  powers  as  deemed  necessary.  They  shall  have  general  police  powers 
on  the  state  office  campus  and  New  Hampshire  hospital  grounds  and 
when  in  hot  pursuit  of  a  person  who  has  committed  a  crime  on  the  cam- 
pus or  escaped  from  the  hospital,  and  when  acting  to  transport  a  patient 
to  or  from  the  hospital,  the  court  or  another  mental  health  facility. 

29  New  Sections;  Department  of  Safety;  New  Hampshire  Hospital 
Security  Force.  Amend  RSA  21-P  by  inserting  after  section  7-a  the  fol- 
lowing new  sections: 

21-P:7-b  New  Hampshire  Hospital  Security  Force.  The  commissioner 
of  safety  is  authorized  to  organize  a  hospital  security  force  for  the  pur- 
pose of  patrolling  the  hospital's  buildings,  roads,  and  grounds  of  the 
campus  of  the  state  office  park  south  and  providing  for  general  security 
on  the  campus.  The  hospital  security  force  shall  be  under  the  immedi- 
ate control  of  and  responsible  to  the  commissioner  of  safety  or  his  or  her 
designee. 

21-P:7-c  Authority  of  Hospital  Security  Force  Officers;  Memorandum 
of  Understanding;  Funding. 

I.  All  security  officers  of  the  hospital  security  force  shall  possess  such 
police  powers  as  are  granted  to  them  by  the  commissioner  of  safety 
pursuant  to  RSA  21-P:4,  XI.  All  officers  of  the  hospital  security  force 
hired  after  the  effective  date  of  this  paragraph  shall  be  required  to  meet 
the  training  standards  required  generally  of  police  officers  by  the  police 
standards  and  training  council  pursuant  to  RSA  188-F  and  in  addition 
shall  receive  additional  training  in  dealing  with  persons  with  mental 
illness  as  specified  by  the  commissioner  of  safety  after  consultation  with 
the  superintendent  of  the  New  Hampshire  hospital. 

H.  The  commissioner  of  the  department  of  health  and  human  ser- 
vices shall  enter  into  a  memorandum  of  understanding  with  the  commis- 
sioner of  safety  for  the  purposes  of  delineating  the  functions,  duties,  and 
responsibilities  of  the  department  of  safety  in  regard  to  the  provision  of 
security  and  dispatch  services  to  the  New  Hampshire  hospital.  The 
memorandum  of  understanding  shall  include,  but  not  be  limited  to:  re- 
sponding to  emergencies  within  New  Hampshire  hospital,  maintaining 
the  security  of  the  hospital  buildings,  insuring  the  safety  of  patients, 
staff  and  visitors,  apprehending  involuntarily  committed  persons  who 
leave  the  hospital  without  authorization,  accepting  custody  of  involun- 
tary admissions,  transporting  patients  for  medical,  legal  and  other  pur- 
poses, investigating  cases  of  abuse,  neglect,  sexual  assault  and  other 
criminal  conduct,  providing  training  and  conducting  searches  and  sei- 
zures of  contraband.  In  addition,  the  department  of  safety  shall  provide 
dispatch  services  including,  but  not  limited  to:  monitoring  hospital  ac- 
cess between  8  p.m.  and  8  a.m.  operating  and  monitoring  video  security 
systems,  receiving  incoming  communications,  assessing  the  priority  of 
the  call  and  dispatching  appropriate  assistance,  coordinating  emergency 
preparedness  procedures,  receiving  incoming  fire  calls  and  alarms  and 
operating  the  switchboard  between  8  p.m.  and  8  a.m.  and  at  other  times 
as  needed. 

III.  Within  the  limits  of  funds  budgeted  for  hospital  security  force 
positions,  the  department  of  health  and  human  services  shall  maintain 
the  funding  for  the  hospital  security  force  and  pay  the  department  of 
safety  for  providing  these  services. 

30  Transfer  of  Functions,  Positions,  Equipment,  Records  and  Accounts; 
Rules  Continued. 
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I.  Notwithstanding  any  provision  of  law  to  the  contrary,  all  of  the 
functions,  positions,  powers,  duties  and  responsibilities  of  the  depart- 
ment of  health  and  human  services,  division  of  behavioral  health,  New 
Hampshire  hospital  security  force  used  for  the  provision  of  security  to 
the  hospital's  building,  roads  and  grounds  of  the  campus  of  the  state 
office  park  south  and  providing  for  the  general  security  on  campus  shall 
be  transferred  to  the  department  of  safety.  The  transfer  provided  in  this 
section  shall  include  all  of  the  equipment,  books,  papers,  and  records  of 
the  department  of  health  and  human  services,  division  of  behavioral 
health,  New  Hampshire  hospital  related  to  the  above  functions  and  au- 
thorized for  use  by  the  New  Hampshire  hospital  security  force. 

n.  All  existing  rules,  statutory  responsibilities,  regulations  and  pro- 
cedures in  effect,  in  operation  or  adopted  in  or  by  the  department  of 
health  and  human  services,  division  of  behavioral  health.  New  Hamp- 
shire hospital  security  force  are  transferred  to  the  department  of  safety, 
and  are  declared  in  effect  and  shall  continue  in  effect  until  rescinded, 
revised,  or  amended  in  accordance  with  applicable  law. 

31  Repeal.  The  following  are  repealed: 

I.  RSA  135:41,  relative  to  hospital  security  force. 
n.  RSA  135:42,  relative  to  authority. 
HI.  RSA  135:43,  relative  to  training. 

32  Transfer  of  Certain  Public  Health  Programs  to  Department  of  En- 
vironmental Services. 

I.  Notwithstanding  any  provision  of  law  to  the  contrary,  and  except 
as  provided  in  paragraph  III,  all  of  the  positions,  functions,  powers,  du- 
ties and  responsibilities  of  the  department  of  health  and  human  services, 
office  of  community  and  public  health,  bureau  of  environmental  and  oc- 
cupational health,  and  bureau  of  radiological  health  shall  be  transferred 
to  the  department  of  environmental  services  on  July  1,  2004.  The  trans- 
fer shall  also  include  all  of  the  equipment,  books,  papers,  records,  un- 
expended appropriations,  and  other  available  funds  in  any  account  or 
subdivision  of  an  account  of  the  department  of  health  and  human  ser- 
vices, office  of  community  and  public  health,  related  to  the  above  func- 
tions and  authorized  for  use  by  the  bureau  of  environmental  and  occu- 
pational health  or  the  bureau  of  radiological  health. 

II.  All  existing  rules,  statutory  responsibilities,  regulations,  and  pro- 
cedures in  effect,  in  operation  or  adopted  in  or  by  the  former  department 
of  health  and  human  services,  bureau  of  environmental  and  occupational 
health  and  bureau  of  radiological  health  are  transferred  to  the  depart- 
ment of  environmental  services,  and  are  declared  in  effect  and  shall  con- 
tinue in  effect  until  rescinded,  revised,  or  amended  in  accordance  with 
applicable  law. 

III.  The  duties  and  responsibilities  of  the  department  of  health  and 
human  services  under  RSA  130-A,  relative  to  lead  paint  poisoning  pre- 
vention and  control,  shall  be  exempt  from  the  transfers  made  in  para- 
graphs I  and  II. 

33  Transfer  of  Radiological  Health  Program  From  Department  of  Health 
and  Human  Services  to  Department  of  Environmental  Services.  Amend 
RSA  125-F  by  replacing  "department  of  health  and  human  services"  with 
"department  of  environmental  services"  whichever  such  term  occurs. 

34  Department  of  Environmental  Services;  Nomination  of  Division  Di- 
rectors. Amend  RSA  21-0:2,  Ill(a)  and  (b)  to  read  as  follows: 

(a)  [The  water  council  shall,  after  consulting  with]  The  commis- 
sioner[7]  shall,  after  consultation  with  and  consent  of  the  water 
council,  nominate  for  appointment  by  the  governor  and  council  a  direc- 
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tor  of  the  division  of  water.  The  nominee  shall  have  a  baccalaureate  de- 
gree from  an  accredited  college  or  university,  hold  a  valid  license  or  cer- 
tificate of  registration  to  practice  civil,  sanitary,  or  environmental  engi- 
neering issued  by  the  lawfully  constituted  registration  board  of  any  state 
of  the  United  States,  and  shall  have  a  minimum  of  5  years'  responsible 
experience  in  the  administration  of  sanitary  or  environmental  engineer- 
ing programs  in  the  public  or  private  sector. 

(b)  [The  air  resources  council  shall,  after  consultation  with]  The 
commissionerL;]  shall,  after  consultation  with  and  consent  of  the 
air  resources  council,  nominate  for  appointment  by  the  governor  and 
council  a  director  of  air  resources.  Each  nominee  shall  be  qualified  by 
reason  of  education  and  experience. 

35  Transfer  of  Certain  Programs  From  Office  of  State  Planning  and 
Energy  Programs  to  Department  of  Environmental  Services. 

I.  Notwithstanding  any  provision  of  law  to  the  contrary,  all  of  the 
functions,  powers,  duties  and  responsibilities  of  the  office  of  state  plan- 
ning and  energy  programs  relating  to  the  coastal  zone  management  pro- 
gram and  the  New  Hampshire  estuaries  project  shall  be  transferred  to 
the  department  of  environmental  services.  The  transfer  provided  in  this 
section,  shall  include  all  of  the  personnel,  equipment,  books,  papers, 
records,  unexpended  appropriations,  and  other  available  funds  in  any 
account  or  subdivision  of  an  account  of  the  office  of  state  planning  and 
energy  programs  related  to  the  above  functions  and  authorized  for  use 
by  the  office  of  state  planning  and  energy  programs  for  said  programs. 

II.  All  existing  rules,  statutory  responsibilities,  regulations,  and  pro- 
cedures in  effect,  in  operation,  or  adopted  in  or  by  the  former  coastal 
zone  management  program  and  New  Hampshire  estuaries  program  are 
transferred  to  the  department  of  environmental  services,  and  are  de- 
clared in  effect  and  shall  continue  in  effect  until  rescinded,  revised,  or 
amended  in  accordance  with  applicable  law. 

36  Department  of  Revenue  Administration;  General  Provisions.  Amend 
RSA  21-J:2,  II-III  to  read  as  follows: 

II.  The  commissioner  shall  nominate  a  director,  division  of  audits, 
and  a  director,  division  of  [returns]  document  processing,  for  appoint- 
ment by  the  governor,  with  the  consent  of  the  council.  These  division 
directors  shall  serve  at  the  pleasure  of  the  commissioner.  The  directors 
of  the  divisions  shall  be  qualified  by  reason  of  professional  competence, 
education,  and  experience. 

III.  The  salaries  of  the  commissioner  and  the  director,  division  of 
audits,  and  the  director,  division  of  [returns]  document  processing,  shall 
be  as  specified  in  RSA  94:l-a. 

37  Department  of  Revenue  Administration;  General  Provisions.  Amend 
RSA  21-J:4,  II  to  read  as  follows: 

II.  The  assistant  commissioner  shall  perform  such  duties  as  are  as- 
signed by  the  commissioner.  [The  assistant  commissioner  shall  assume 
the  duties  of  the  commissioner  in  the  event  that  the  commissioner  is 
unable  for  any  reason  to  perform  such  duties.] 

38  New  Section;  Department  of  Revenue  Administration;  Deputy  Com- 
missioner for  Taxation.  Amend  RSA  21- J  by  inserting  after  section  4  the 
following  new  section: 

21-J:4-a  Deputy  Commissioner  for  Taxation. 
I.  The  commissioner  of  the  department  of  revenue  administration 
shall  nominate  a  deputy  commissioner  for  taxation  for  appointment  by 
the  governor,  with  the  consent  of  the  council.  The  deputy  commissioner 
shall  serve  for  a  term  of  4  years.  The  deputy  commissioner  shall  be  quali- 
fied by  reason  of  education  and  experience. 


540  SENATE  JOURNAL  17  MARCH  2004 

II.  The  deputy  commissioner  shall  perform  such  duties  as  are  as- 
signed by  the  commissioner.  The  deputy  commissioner  shall  assume  the 
duties  of  the  commissioner  in  the  event  that  the  commissioner  is  unable 
for  any  reason  to  perform  such  duties. 

III.  The  salary  of  the  deputy  commissioner  shall  be  as  specified  in 
RSA94:l-a. 

39  Department  of  Revenue  Administration;  General  Provisions.  Amend 
RSA  21-J:5,  IV  to  read  as  follows: 

IV.  The  commissioner  shall  appoint  an  assistant  director  for  each 
division,  except  for  the  assistant  director  of  audits.  Assistant  divi- 
sion directors  shall  be  classified  employees,  except  for  the  assistant  di- 
rector of  audits  [and  director  of  document  processing,]  who  shall  be  an 
unclassified  [employees]  employee  nominated  by  the  commissioner 
for  appointment  by  the  governor  with  consent  of  council.  The  as- 
sistant director  of  audits  shall  serve  for  a  term  of  4  years. 

40  Department  of  Revenue  Administration;  General  Provisions.  Amend 
RSA  21-J:6  to  read  as  follows: 

21-J:6  Administration  Unit.  There  is  hereby  established  within  the 
department  an  administration  unit[.  The  assistant  commissioner  shall 
supervise  the  administration  unit  and]  which  shall  be  responsible  for 
the  following  functions,  in  accordance  with  applicable  laws: 

I.  Budget,  personnel,  payroll,  and  purchasing  matters. 

II.  [Handling]  Internal  control  of  all  taxes  receivable  and  the  ac- 
counts receivable  for  the  municipal  services  and  property  appraisal  di- 
visions. 

III.  Assistance  to  the  commissioner  with  short  and  long  range  depart- 
ment level  planning  activities. 

rV.  Taxpayer  assistance  services. 

41  Department  of  Revenue  Administration;  General  Provisions.  Amend 
the  introductory  paragraph  of  RSA  21-J:8,  I  to  read  as  follows: 

I.  There  is  established  within  the  department  the  division  of  collec- 
tions, under  the  supervision  of  [a  classified]  an  unclassified  director 
of  collections  who  shall  be  responsible  for  the  following  functions,  in  ac- 
cordance with  applicable  laws: 

42  New  Paragraphs;  Department  of  Revenue  Administration;  General 
Provisions.  Amend  RSA  21-J:8  by  inserting  after  paragraph  I  the  follow- 
ing new  paragraphs: 

I-a.  The  commissioner  shall  nominate  for  appointment  by  the  gov- 
ernor, with  the  consent  of  council,  an  individual  to  serve  in  the  position 
of  director  of  collections  who  shall  serve  for  a  term  of  4  years. 

I-b.  The  salary  of  the  director  of  collections  shall  be  as  specified  in 
RSA94:l-a. 

43  New  Section;  Department  of  Revenue  Administration;  General  Pro- 
visions. Amend  RSA  21-J  by  inserting  after  section  12  the  following  new 
section: 

21-J:12-a  Central  Account  IVIaintenance. 

I.  There  is  established  within  the  department  the  division  of  central 
account  maintenance  under  the  supervision  of  an  unclassified  director 
of  central  account  maintenance  who  shall  be  responsible  for  all  taxpayer 
account  maintenance  activities  relative  to  tax  returns  filed  with  the  de- 
partment. 

II.  The  commissioner  shall  nominate  for  appointment  by  the  gover- 
nor, with  the  consent  of  council,  an  individual  to  serve  in  the  position 
of  director  of  central  account  maintenance  who  shall  serve  for  a  term  of 
4  years. 
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III.  The  salary  of  the  director  of  central  account  maintenance  shall 
be  as  specified  in  RSA  94:l-a. 

44  Compensation  of  Certain  State  Officers.  Amend  RSA94:l-a,  Kb)  to 
read  as  follows: 

I.(a)  Delete: 

HH    Department  of  revenue 
administration 
(b)  Replace  with: 
HH    Department  of  revenue 
administration 
n.  Delete: 

FF     Department  of  revenue 
administration 
in.(a)  Delete: 

EE    Department  of  revenue 
administration 
(b)  Replace  with: 
EE    Department  of  revenue 
administration 

IV.  (a)  Delete: 
FF     Department  of  revenue 

administration 
(b)  Replace  with: 
DD    Department  of  revenue 
administration 

V.  Insert: 

GG    Department  of  revenue 
administration 

VI.  Insert: 
DD    Department  of  revenue 

administration 

VII.  Insert: 
DD    Department  of  revenue 

administration 

VIII.  Amend: 
FF     Department  of  revenue 

administration 

45  Repeal.  RSA  21-J:10-a,  relative  to  the  division  of  community  ser- 
vices, is  repealed. 

46  Transfer  of  Public  Works  From  Department  of  Transportation  to 
Department  of  Administrative  Services. 

I.  As  of  July  1,  2005,  the  bureau  of  public  works,  division  of  plant 
and  property  management,  department  of  administrative  services,  shall, 
through  its  officials,  be  responsible  for  all  functions  formerly  performed 
by  the  department  of  transportation,  division  of  public  works. 

II.  As  of  July  1,  2005,  the  director  of  public  works  and  the  person- 
nel under  his  or  her  supervision  in  the  department  of  transportation 
immediately  prior  to  the  effective  date  of  this  act  shall  be  transferred 
to  the  department  of  administrative  services,  division  of  plant  and 
property  management,  bureau  of  public  works,  together  with  all  of  the 
books,  papers,  payroll,  records,  equipment,  unexpended  appropriations 
for  personnel  and  all  public  works  functions  or  other  available  funds 
in  any  account  or  subdivision  of  any  account  of  the  department  of  trans- 
portation related  to  public  works  projects  funded  through  the  capital 
budget. 


director  of  audit  division 


deputy  commissioner  for 
taxation 

director  of  community  services 


chief  of  field  audits 


assistant  director,  chief  of  field 
audits 

assistant  director,  audit  division 


chief  instate  audit 

director  of  audit  division 

director,  collections  division 

director,  central  account 
maintenance 

director  of  [returns]  document 
processing 


542  SENATE  JOURNAL  17  MARCH  2004 

III.  All  existing  rules,  statutory  responsibilities,  regulations  and  pro- 
cedures in  effect,  in  operation  or  adopted  in  or  by  the  department  of 
transportation  are  declared  in  effect  and  shall  continue  in  effect  until 
rescinded,  revised  or  amended  in  accordance  with  applicable  law.  Fur- 
ther, rules  or  procedures  of  the  commissioner  of  transportation  currently 
in  effect  relating  to  the  division  of  public  works  or  bidding  for  major 
capital  projects  shall  remain  in  effect  and  shall  continue  in  effect  until 
rescinded,  revised  or  amended  by  the  commissioner  of  transportation  or 
until  replaced  or  superceded  by  rules  or  procedures  adopted  by  the  com- 
missioner of  administrative  services.  The  commissioner  and  department 
of  administrative  services  may  utilize  the  rules  and  procedures  of  the 
commissioner  and  department  of  transportation  relating  to  public  works, 
or  to  bidding  for  capital  projects,  or  portions  of  those  rules  or  procedures, 
with  or  without  modification,  as  their  own  rules  and  procedures,  until 
such  a  time  as  the  commissioner  of  administrative  services  adopts  rules 
or  procedures  relative  to  public  works  or  bidding  or  capital  projects. 

47  New  Subparagraph;  Department  of  Administrative  Services;  General 
Functions.  Amend  RSA  21-1:1,  II  by  inserting  after  subparagraph  (j)  the 
following  new  subparagraph: 

(k)  Public  works. 

48  Reference  Change;  Division  of  Accounting  Services.  Amend  RSA 
21-1:8,  Il(b)  to  read  as  follows: 

(b)  Developing  and  operating  risk  reduction  programs,  in  accordance 
with  the  loss  prevention  guidelines  adopted  pursuant  to  RSA  21-1:14,  [H] 
Kb). 

49  New  Paragraph;  Department  of  Administrative  Services;  Division 
of  Plant  and  Property  Management;  Functions.  Amend  RSA  21-1:11  by 
inserting  after  paragraph  XII  the  following  new  paragraph: 

XIII.  Except  as  otherwise  provided  by  law,  developing  and 
maintaining  state  owned  and  supported  land  and  buildings,  and 
preparing  a  long  range  state  capital  improvements  plan. 

50  Reference  Change;  Bureau  of  Planning  and  Management. 
Amend  RSA  21-1:12,  11(c)  and  (d)  to  read  as  follows: 

(c)  Planning  for  any  additional  office  space  needs  of  the  state  in 
consultation  with  the  [department  of  public  works  and  highways]  bu- 
reau of  public  works. 

(d)  Planning  for  any  major  renovation  to  state  office  buildings  in 
consultation  with  the  [department  of  public  works  and  highways]  bu- 
reau of  public  works. 

51  New  Paragraph;  Division  of  Plant  and  Property  Management;  Bu- 
reau of  Public  Works.  Amend  RSA  21-1:12  by  inserting  after  paragraph  IV 
the  following  new  paragraph: 

V.  A  bureau  of  public  works,  under  the  supervision  of  a  classified 
administrator  of  public  works,  who  shall  be  a  registered  professional 
engineer  or  a  registered  architect  and  shall  be  responsible  for  the  fol- 
lowing functions,  in  accordance  with  applicable  laws: 

(a)  Public  works  engineering,  including  planning  and  design  for  all 
public  works  projects. 

(b)  Field  supervision  of  all  public  works  construction. 

(c)  Maintenance,  supervision,  and  coordination  of  all  state  owned 
and  supported  land  and  buildings,  including,  but  not  limited  to,  those 
functions  specified  in  RSA  21-1:79,  I. 

(d)  Operation  of  all  public  works  not  otherwise  assigned. 

52  Commissioner  of  Administrative  Services;  Rulemaking  Authority. 
Amend  RSA  21-1:14  to  read  as  follows: 
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21-1:14  Rulemaking  Authority. 

/.  The  commissioner  of  administrative  services  shall  adopt  rules, 
pursuant  to  RSA  541-A,  relative  to: 

[h]  (a)  A  comprehensive  and  uniform  system  of  state  financial 
management  as  required  by  RSA  21-1:8,  1(a).  Rules  relating  to  ac- 
counting and  financial  reporting  shall  conform  with  generally  accepted 
accounting  principles.  Rules  adopted  by  the  commissioner  under  this 
paragraph  shall  be  contained  in  a  written  manual,  to  be  updated  and 
revised  as  he  deems  necessary,  that  clearly  explains  procedures  appli- 
cable to  all  state  agencies,  officers  and  employees  other  than  the  leg- 
islative branch  and  the  state  judicial  branch.  Rules  adopted  pursu- 
ant to  this  section  shall  not  be  filed  in  final  form  with  the  director  of 
legislative  services  until  they  shall  be  approved  by  the  governor,  with 
the  consent  of  the  council. 

[ih]  (b)  Loss  prevention  guidelines  for  the  purpose  of  risk  management. 

[Hir]  (c)  Standards  governing  state  data  processing  facilities,  in- 
cluding the  acquisition  of  data  processing  equipment. 

[IV.  [Repealed.]] 

[V:]  (d)  Standards  for  the  provision  of  graphic  services  which  will 
insure  efficiency  and  high  quality  work. 

[VIt]  (e)  Standards  governing  the  purchase  and  continuing  ownership 
of  graphic  services  equipment  by  agencies  not  exempted  by  RSA  21-L9, 
VIII. 

[Vffr]  (f)  Standards  governing  the  allocation  and  use  of  state  pho- 
tocopiers by  the  agencies  not  exempted  by  RSA  21-1:9,  VIII. 

[VIII.]  (g)  Standards  necessary  to  assure  the  continuation  or  grant- 
ing of  federal  funds  or  other  assistance  not  otherwise  provided  for  by  law. 

[iXr]  (h)  Standards  for  the  format,  content  and  style  of  agency  an- 
nual or  biennial  reports,  after  consultation  with  the  administrator  of 
the  bureau  of  graphic  services  with  regard  to  format.  These  standards 
shall  require  that  agency  reports  provide  statistical  information  on  agency 
activities  and  operations  in  addition  to  narrative  discussions;  and  that 
agency  reports  analyze  the  operational  efficiency  of  state  operations 
and  program  performance  in  terms  of  explicitly  stating  the  statutory 
functions  each  agency  is  to  perform  and  how  these  statutory  functions 
are  being  accomplished,  in  terms  of  unit-cost  measurement,  workload 
efficiency  data,  and  program  output  standards  established  by  the  com- 
missioner. 

[Xr]  (i)  Qualification,  continuing  eligibility  and  disqualification  of 
recipients  to  receive  commodities  distributed  by  the  surplus  distribution 
section  established  by  RSA  21-1:12, 1,  and  procedures  for  determining  the 
same.  Such  rules  shall: 

[hd]  (1)  Comply  with  requirements,  if  any,  established  by  the  de- 
partment, division  or  agency  of  the  United  States  which  is  the  source 
of  the  commodities. 

[(to]  (2)  Be  binding  on  all  recipient  agencies  and  shall  have  the 
force  of  law.  No  recipient  agency,  nor  any  officer  or  employee  thereof, 
shall  be  liable  for  damages  for  any  claimed  injury  arising  from  a  deter- 
mination made  in  accordance  with  said  rules. 

[Xfr]  (j)  Fair  and  equitable  charges  to  be  assessed  against  recipients 
receiving  any  donated  surpluses  from  the  surplus  distribution  section 
based  on  recommendations  provided  according  to  RSA  21-1:11,  VIII. 

[XHt]  (k)  Standards  and  procedures  governing  the  purchase  of  all 
materials,  supplies  and  equipment  by  the  division  of  plant  and  property 
management. 
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[Xll-a.]  (I)  Procedures  for  the  waiver  of  certain  provisions  of  RSA  21-1 
relative  to  purchasing  under  RSA  21-1:18,  II. 

[XIII.]  (m)  Management  of  the  state  employees  group  insurance  pro- 
gram authorized  by  RSA  21-1:26  through  21-1:36. 

[XIV.]  (n)  The  administration  of  retirement  benefits  for  certain  leg- 
islative and  constitutional  officers  as  provided  in  RSA  14:27-c. 

[X\^]  (o)  The  general  liability  insurance  provisions  of  standard  state 
contracts  to  reflect  that  a  contractor,  which  qualifies  for  nonprofit  status 
under  section  501(c)(3)  of  the  Internal  Revenue  Code  and  whose  annual 
gross  amount  of  contract  work  with  the  state  does  not  exceed  $500,000, 
shall  provide  such  insurance  in  amounts  of  not  less  than  $1,000,000  per 
claim  or  occurrence  and  $2,000,000  in  the  aggregate. 

II. (a)  The  commissioner  shall  adopt  rules  relative  to  bidding 
for  major  capital  projects,  as  authorized  by  RSA  21-1:  75;  RSA 
21-1:  76  and  RSA  21-1:  77,  but  such  rules  shall  be  exempt  from 
the  requirements,  procedures  and  provisions  of  RSA  541-A. 

(b)  The  commissioner  may  adopt  such  other  rules  relating 
to  public  works  as  are  necessary  for  the  bureau  of  public  works 
to  properly  perform  its  duties  and  functions  in  accordance  with 
applicable  law.  Such  rules  shall  be  exempt  from  the  requirements, 
procedures,  and  provisions  of  RSA  541-A. 

53  Reference  Change;  Delegation  of  Purchasing  Authority.  Amend  RSA 
21-I:17-a,  II  to  read  as  follows: 

II.  Upon  the  joint  recommendation  of  the  commissioner  of  adminis- 
trative services  and  the  governing  board  of  any  agency,  the  governor  and 
council,  in  their  discretion,  may  authorize  such  governing  board,  or  one 
or  more  individuals  designated  by  such  governing  board  to  purchase  sup- 
plies for  the  agency  directly  from  vendors  in  such  quantities  and  for  such 
sums  as  the  governor  and  council  shall  prescribe;  provided,  however,  that 
any  such  authority  shall  be  subject  to  the  limitations  of  the  amounts  ap- 
propriated and  the  purposes  authorized  by  the  legislature  for  the  agency, 
and  provided  further  that  all  such  delegations  of  purchasing  authority 
shall  expire  on  December  31  of  the  even  numbered  years.  Whenever  such 
purchasing  authority  is  so  delegated  to  any  agency,  the  requirements  of 
RSA  21-1:11,  IV  and  V,  and  rules  adopted  pursuant  to  RSA  21-1:14,  [X]  I(i), 
shall  apply  to  the  governing  board  or  its  authorized  agent  exercising  such 
delegated  authority. 

54  New  Subdivision;  Capital  Projects;  Public  Works.  Amend  RSA  21-1 
by  inserting  after  section  72  the  following  new  subdivision: 

Capital  Projects;  Public  Works 
21-1:73  Definitions.  In  this  subdivision: 

I.  "Commissioner"  means  the  commissioner  of  administrative  services. 

II.  "Contract  construction"  means  all  construction  performed  in  whole 
or  in  part  by  an  independent  contractor. 

III.  "Cost-plus  contract"  means  one  under  which  the  payment  for  the 
work  is  the  actual  cost,  plus  either  a  fixed  fee  or  a  percentage  of  the  cost 
as  profit. 

IV.  "Department"  means  the  department  of  administrative  services. 

V.  "Force  account  basis"  means  use  of  a  work  force  directly  on  the 
state  payroll,  rather  than  an  independent  contractor. 

VI.  "Registered  architect  or  professional  engineer"  means  a  person 
licensed  in  the  state  as  an  architect  or  engineer. 

VII.  "Project"  means  any  construction,  reconstruction,  alteration,  or 
maintenance  in  any  building,  plant,  fixture,  or  facility. 
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VIII.  "Using  agency  or  institution"  means  any  executive  department, 
commission,  independent  establishment  or  public  corporation  which  is 
an  instrumentality  of  a  state  board,  bureau,  division,  institution,  service, 
office,  officer,  authority,  administration  or  other  establishment  in  the 
executive  branch  of  the  government,  which  will  have  the  control  of  the 
property  after  the  work  is  completed. 

21-1:74  Capital  Projects  Under  $25,000.  Projects  for  which  the  estimated 
cost  is  equal  to  or  does  not  exceed  $25,000  may  be  done  on  a  force  account 
basis,  as  defined  in  RSA  21-1:73,  V,  or  by  contracts  awarded  through  com- 
petitive bidding  administered  by  the  using  agency  or  institution  with  the 
approval  of  governor  and  council. 

21-1:75  Major  Capital  Projects. 

I.  Each  state  capital  budget  project  whose  estimated  cost  is  more  than 
$25,000  shall  be  built  under  contracts  awarded  to  the  lowest  responsible 
bidder  through  competitive  bidding.  The  following  are  excluded  from  this 
competitive  bidding  requirement: 

(a)  Normal  highway  and  bridge  maintenance  and  improvements, 
unless  they  involve  federal  funds.  This  includes  state-aided  town  road 
and  bridge  projects. 

(b)  Projects  executed  under  RSA  481  with  approval  of  the  gover- 
nor and  council. 

(c)  Projects  for  the  department  offish  and  game  and  the  depart- 
ment of  resources  and  economic  development  whose  estimated  total  cost 
is  not  more  than  $250,000.  Such  projects  may  be  done  on  a  force  account 
basis,  by  contracts  awarded  through  competitive  bidding,  by  short-term 
rental  of  construction  equipment,  or  by  any  combination  of  these  meth- 
ods. These  departments  are  authorized  to  rent  construction  equipment 
for  periods  not  exceeding  6  months  at  rates  the  departments  deem  com- 
petitive through  the  use  of  quotes  or  bids. 

(d)  In  an  emergency,  projects  may  be  done  on  a  force  account  ba- 
sis upon  the  recommendation  of  the  commissioner,  with  the  approval  of 
the  governor  and  council. 

(e)  Projects  may  be  built  through  lease-purchase  arrangements 
based  on  a  request  for  proposal;  provided,  that  selection  and  award  is 
based  on  an  objective  standard  and  that  there  are  measurable  criteria  for 
evaluation.  Capital  budget  projects  may  be  built  under  the  design  build 
concept  based  on  a  request  for  proposal  provided  that  selection  and  award 
is  based  on  an  objective  standard  and  that  there  are  measurable  criteria 
for  evaluation  only  if  such  projects  are  expressly  designated  as  design 
build  and  authorized  as  such  by  the  capital  budget  while  the  general  court 
is  in  session  or  by  the  fiscal  committee  when  the  general  court  is  out  of 
session.  The  commissioner  shall  report  the  results  of  any  capital  budget 
project  using  the  design  build  concept  to  the  capital  budget  overview  com- 
mittee within  90  days  after  the  completion  of  the  project. 

(f)  Statewide  transportation  improvement  program  projects  with 
a  cost  not  to  exceed  $1,000,000  and  which  are  related  to  transportation 
enhancement,  congestion  mitigation  and  air  quality,  or  intelligent  trans- 
portation systems,  may  be  developed  and  constructed  utilizing  the  de- 
sign build  concept  based  on  a  request  for  proposal;  provided,  that  se- 
lection is  based  on  an  objective  standard  and  measurable  criteria  for 
evaluation  of  the  proposals.  The  commissioner  shall  report  the  results 
of  any  statewide  transportation  improvement  program  project  using  the 
design  build  concept  to  the  capital  budget  overview  committee  within  90 
days  after  the  completion  of  the  project. 

II.  Any  state  capital  budget  project  whose  estimated  cost  is  more 
than  $500,000  shall  be  designed  by  a  registered  architect  or  professional 


546  SENATE  JOURNAL  17  MARCH  2004 

engineer  unless,  upon  recommendation  of  the  commissioner,  the  governor 
and  council  shall  find  that  it  is  in  the  best  interests  of  the  state  to  pro- 
vide for  in-house  design.  He  or  she  shall  prepare  plans  and  specifications 
which  meet  the  requirements  of  all  applicable  codes  and  shall  provide  on- 
site  observation  and  inspection  services.  Each  registered  architect  or  pro- 
fessional engineer  shall  carry  professional  liability  insurance  in  an  amount 
satisfactory  to  the  commissioner  consistent  with  industry  standards. 

HI.  After  written  application  to  the  fiscal  committee,  the  require- 
ments of  RSA  228:4,  H  may  be  waived  upon  approval  of  the  fiscal  com- 
mittee and  the  governor  and  council. 

IV.  State  capital  budget  projects  shall  not  be  awarded  through  cost- 
plus  contracts. 

V.  Any  repair  project  authorized  in  the  capital  budget  which  requires 
consultant  services  shall  be  put  into  effect  within  90  days  after  the  gen- 
eral court  passes  the  capital  budget. 

21-1:76  Competitive  Bidding.  No  project  subject  to  the  competitive  bid- 
ding requirements  of  RSA  21-1:75  shall  be  awarded  to  any  independent 
contractor  except: 

I.  If  the  commissioner  decides  that  the  bid  of  the  lowest  bidder  should 
be  accepted,  he  or  she  shall  prepare  a  contract  of  acceptance  of  the  low- 
est bid  within  60  days  from  the  opening  of  bids.  He  or  she  shall  execute 
the  contract  in  the  name  of  the  state.  After  the  contract  is  executed  by  the 
lowest  bidder,  the  form  of  it  approved  by  the  attorney  general,  and  the 
availability  of  funds  approved  by  the  commissioner  of  administrative  ser- 
vices, he  or  she  shall  transmit  the  contract  to  the  governor  and  council. 
Upon  approval  by  the  governor  and  council,  it  shall  become  a  valid  con- 
tract of  the  state. 

II.  The  state  reserves  the  right  to  reject  any  and  all  bids  or  to  nego- 
tiate with  the  lowest  responsible  bidder. 

III.  If  the  commissioner  decides  that  for  just  cause  shown  the  lowest 
bid  submitted  should  be  rejected,  the  commissioner  shall  promptly  trans- 
mit to  the  governor  and  council  his  or  her  recommendation  for  rejection 
including  his  or  her  reasons.  The  governor  and  council  shall  review  the 
recommendation  and  any  other  facts  available  to  them,  and  make  such 
determination  as  in  their  judgment  shall  be  for  the  best  interest  of  the 
state.  They  shall  require  a  public  hearing  upon  request  of  any  bidder  or 
on  their  own  motion  to  fully  establish  such  facts.  Their  determination  shall 
be  entered  upon  the  records  of  the  secretary  of  state. 

IV.  If  not  more  than  one  bid  is  received  on  any  state  project  adver- 
tised for  contract  construction,  the  commissioner  may  negotiate  a  con- 
tract for  such  construction  upon  terms  which  he  or  she  may  deem  most 
advantageous  to  the  state,  subject  to  the  approval  of  the  governor  and 
council.  For  projects  built  with  federal  aid,  if  any  provision  of  this  sec- 
tion is  inconsistent  with  the  requirements  of  applicable  federal  law  and 
regulations,  the  latter  shall  control. 

21-1:77  Client  Relationship.  Without  limiting  the  provisions  of  RSA 
21-1:75  and  RSA  21-1:76,  and  to  enable  the  department  to  maintain  a 
client  relationship  with  the  using  agencies  or  institutions  in  the  con- 
struction of  capital  budget  items,  the  department  is  authorized  to: 

I.  Determine  requirements,  prepare  estimates,  advertise,  receive  bids 
and  award  contracts  subject  to  the  approval  of  the  governor  and  council. 
Also  execute  all  contracts  for  projects  in  the  name  of  the  state  and  for  the 
using  agency  or  institution,  with  the  advice  and  assistance  of  the  attor- 
ney general;  and  after  concurrence  of  the  governor  and  council,  commis- 
sioner of  administrative  services  and  using  agency  or  institution,  subject 
to  other  statutory  limitations. 
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II.  Cause  to  be  undertaken  and  completed,  all  construction  exceed- 
ing $25,000  for  any  individual  project,  except  as  otherwise  authorized 
by  the  governor  and  council. 

III.  Exercise  general  supervision,  control  and  direction  over  all  mat- 
ters pertaining  to  design,  construction,  maintenance  standards,  and  pres- 
ervations of  all  state  buildings,  and  related  facilities. 

IV.  Except  as  otherwise  authorized  by  the  governor  and  council,  co- 
operate with  the  department  of  environmental  services  by  letting  for  con- 
tract and  supervising  all  projects  on  state-owned  dams  and  reservoirs,  and 
perform  inspections  requested  by  the  division.  However,  operation  of  fa- 
cilities under  the  control  of  the  department  of  environmental  service  shall 
not  be  delegated  to  the  department  of  administrative  services. 

21-1:78  Compliance  With  Contracts. 
I. (a)  The  performance  of  contracts  for  all  state  projects  costing  over 
$25,000  shall  be  inspected  to  assure  compliance  with  the  plans  and  speci- 
fications. The  department  shall  require  inspection  service  by  one  of  the 
following  methods: 

(1)  By  the  registered  architect  or  professional  engineer  or  his 
representative; 

(2)  By  qualified  personnel  of  the  state  agency,  institution,  or 
department  concerned;  or 

(3)  By  personnel  of  the  department  of  administrative  services. 
(b)  Prior  to  the  execution  of  a  contract  for  a  state  project,  the  de- 
partment shall  notify  the  state  agency,  institution,  or  department  con- 
cerned which  method  of  inspection  shall  be  followed. 

II.  The  department  or  its  agent  shall  periodically  give  to  the  using 
agency  or  institution  signed  statements  that  the  contract  is  being  ex- 
ecuted according  to  specifications  including  a  final  statement  that  the 
project  has  been  completed  in  accordance  with  the  specifications. 

III.  Manifests  for  such  payments  shall  be  made  and  signed  by  the 
using  agency  or  institution.  Manifests  for  final  payment  shall  certify  that 
inspections  have  been  carried  out,  that  the  project  has  been  completed 
in  accordance  with  the  specifications  and  contract,  and  that  it  has  been 
accepted.  Such  manifest  shall  be  certified  by  the  department  that  the 
progress  reports  furnished  by  the  department  are  correct  and  that  in- 
spections have  been  made  and  the  provisions  of  the  plans  and  specifi- 
cations have  been  carried  out. 

21-1:79  General  Powers  and  Duties.  The  department  is  further  autho- 
rized to: 

I.  Exercise  general  supervision  over  standards  of  operation  and 
maintenance  of  state-owned  buildings,  (except  state  armories  and  mili- 
tary reservations)  and  fixed  (plant)  equipment,  in  the  same  manner  as 
it  has  been  exercised  heretofore  by  the  executive  officers  of  the  using 
agencies  or  institutions,  and  except  as  otherwise  provided  by  law. 

II.  Coordinate  long  range  capital  planning  to  meet  the  needs  of  the 
state,  as  may  be  requested  by  the  governor  and  council  and  subject  to 
their  approval. 

III.  Operate  all  public  works,  not  otherwise  assigned. 

IV.  Assist  any  using  agency  or  institution  of  the  state  in  the  acqui- 
sition of  lands  for  a  public  use,  when  requested. 

V.  Employ  such  technical  consultants  and  other  assistants  as  may 
be  necessary,  wherever  required  in  the  best  interests  of  the  state  and 
consistent  with  the  policy  declared  in  RSA  21-1:75. 

VI.  Upon  request  of  the  director  of  plant  and  property  management, 
inspect  and  test,  and  advise  the  acceptance  or  rejection  of,  all  materi- 
als and  supplies  purchased  by  the  division  of  plant  and  property  man- 
agement. 
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21-1:80  Planning  and  Design  Costs.  The  bureau  of  public  works  shall  not 
perform  any  design  and  planning  work  for  any  non-general  fund  state 
agency,  unless  the  bureau  is  reimbursed  for  such  work  by  the  agency. 

21-1:81  Public  Works  Appeals.  Appeal  of  decisions  of  the  bureau  of 
public  works  shall  be  to  the  commissioner.  Appeals  of  decisions  of  the 
commissioner  relative  to  public  works  shall  be  to  the  department  of 
transportation's  appeals  board  established  by  RSA  21-L:14. 

55  Department  of  Transportation;  Division  of  Administration.  Amend 
RSA  21-L:6,  III-VIII  to  read  as  follows: 

III.  [Property,]  ContractsLj]  and  grants  management. 

[IV.  Data  processing.] 

[Vr]  rV.  Assistance  to  the  commissioner  with  short  and  long  range 
department  level  financial  planning  activities. 

[¥}?]  V.  Control  of  department  inventory. 

[VHt]  VI.  Department  printing. 

[VIII.  Issuing  of  all  permits,  registrations,  and  licenses  for  which  the 
department  is  responsible.  ] 

56  Department  of  Transportation;  Division  of  Aeronautics  Changed  to 
Division  of  Intermodal  Transportation.  Amend  the  introductory  para- 
graph of  RSA  21-L:7  to  read  as  follows: 

21-L:7  Division  of  [Aeronautics]  Intermodal  Transportation.  There  is 
established  within  the  department  the  division  of  [aeronautics]  intermodal 
transportation,  under  the  supervision  of  an  unclassified  director  of 
[aeronautics]  intermodal  transportation,  who  shall  be  responsible  for 
the  following  functions: 

57  New  Paragraph;  Department  of  Transportation;  Division  of  Intermodal 
Transportation.  Amend  RSA  21-L:7  by  inserting  after  paragraph  VI  the 
following  new  paragraph: 

VII.  Planning,  designing,  and  facilitating  construction,  and  servic- 
ing intermodal  transportation  facilities  including  but  not  limited  to  pe- 
destrian, bicycle,  transit,  rideshare,  and  railroad  modes. 

58  Department  of  Transportation;  Division  of  Project  Development; 
Functions.  Amend  RSA  21-L:9,  I  to  read  as  follows: 

I.  Transportation  engineering,  including  planning  and  design  for  state 
highway,  rail,  and  other  forms  of  transportation,  as  required  to  coor- 
dinate the  state's  transportation  system. 

59  New  Paragraph;  Department  of  Transportation;  Division  of  Op- 
erations; Function  Added.  Amend  RSA  21-L:10  by  inserting  after  para- 
graph II  the  following  new  paragraph: 

III.  Issuing  of  all  permits,  registrations,  and  licenses  for  which  the 
department  is  responsible. 

60  Commissioner  of  Transportation;  Rulemaking;  Capital  Projects.  Amend 
RSA  21-L:12, 1  to  read  as  follows: 

I.  Bidding  for  major  capital  projects,  as  authorized  by  RSA  228:4, 1[t] 
and  228:4-a[;  and  228:5]. 

61  Department  of  Transportation;  Appeals  Board.  Amend  RSA  21- 
L:15,  I  to  read  as  follows: 

I.  The  board  shall  hear  and  decide  appeals  from  decisions  of  the  com- 
missioner relative  to  contract  interpretation  or  other  decisions  affecting 
persons  not  employed  by  the  department,  municipalities,  or  private  prop- 
erty, except  condemnations  of  property  for  public  purposes,  and  the  as- 
sessment of  damages  therefor.  Decisions  of  division  directors  shall  be 
appealed  to  the  commissioner.  Decisions  of  the  commissioner  may  be 
appealed  to  the  appeals  board,  except  decisions  relative  to  aeronautical 
matters,  which  may  be  appealed  to  the  aviation  users  advisory  board 
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established  under  RSA  21-L:8,  and  decisions  relative  to  common  carriers 
by  rail,  which  may  be  appealed  to  the  railroad  appeals  board  established 
under  RSA  21-L:16.  The  hoard  shall  also  hear  appeals  from  the  de- 
partment of  adm,inistrative  services  relating  to  such  matters  in- 
volving public  works  as  were  administered  prior  to  July  1,  2005  by 
the  division  of  public  works,  department  of  transportation. 

62  General  Powers  and  Duties.  RSA  228:6  is  repealed  and  reenacted 
to  read  as  follows: 

228:6  General  Powers  and  Duties.  The  department  is  further  autho- 
rized to: 

I.  Cooperate  with  the  department  of  administrative  services  in  long 
range  capital  planning  to  meet  the  needs  of  the  state,  as  may  be  requested 
by  the  governor  and  council  and  subject  to  their  approval. 

II.  Assist  any  using  agency  or  institution  of  the  state  in  the  acquisi- 
tion of  lands  for  a  public  use,  when  requested. 

III.  Employ  such  technical  consultants  and  other  assistants  as  may 
be  necessary,  wherever  required  in  the  best  interests  of  the  state  and 
consistent  with  the  policy  declared  in  section  RSA  228:4. 

IV.  Accept,  subject  to  the  approval  of  the  governor  and  council,  do- 
nations of  money,  labor  and  materials  to  be  expended  or  used  upon  class 
I,  class  II  or  class  III  highways  at  such  points  or  places  designated  by 
the  donor,  provided  that  in  the  commissioner's  opinion  the  project  is 
practicable  and  in  the  public  interest. 

63  Unclassified  Salary.  Amend  RSA  94:l-a,  1(b)  by  deleting: 

HH    Department  of  director  of  public  works 

Transportation 

64  Reference  Change;  Administrative  Procedure  Act;  Definition  of  Rule. 
Amend  RSA  541-A:1,  XV  to  read  as  follows: 

XV.  "Rule"  means  each  regulation,  standard,  or  other  statement  of 
general  applicability  adopted  by  an  agency  to  (a)  implement,  interpret, 
or  make  specific  a  statute  enforced  or  administered  by  such  agency  or 
(b)  prescribe  or  interpret  an  agency  policy,  procedure  or  practice  require- 
ment binding  on  persons  outside  the  agency,  whether  members  of  the 
general  public  or  personnel  in  other  agencies.  The  term  does  not  include 
(a)  internal  memoranda  which  set  policy  applicable  only  to  its  own  em- 
ployees and  which  do  not  affect  private  rights  or  change  the  substance 
of  rules  binding  upon  the  public,  (b)  informational  pamphlets,  letters, 
or  other  explanatory  material  which  refer  to  a  statute  or  rule  without 
affecting  its  substance  or  interpretation,  (c)  personnel  records  relating 
to  the  hiring,  dismissal,  promotion,  or  compensation  of  any  public  em- 
ployee, or  the  disciplining  of  such  employee,  or  the  investigating  of  any 
charges  against  such  employee,  (d)  declaratory  rulings,  or  (e)  forms.  The 
term  "rule"  shall  include  rules  adopted  by  the  director  of  personnel,  de- 
partment of  administrative  services,  relative  to  the  state  employee  per- 
sonnel system.  Notwithstanding  the  requirements  of  RSA  21-1:14,  the 
term  "rule"  shall  not  include  the  manual  described  in  RSA  21-1:14, 1(a) 
or  the  standards  for  the  format,  content,  and  style  of  agency  annual  and 
biennial  reports  described  in  RSA  21-1:14,  [IX]  1(h),  which  together  com- 
prise the  manual  commonly  known  as  the  administrative  services  manual 
of  procedures.  The  manual  shall  be  subject  to  the  approval  of  governor 
and  council. 

65  Repeal.  The  following  are  repealed: 

I.  RSA  21-L:11,  relative  to  the  division  of  public  works. 

II.  RSA  21-L:2, 11(b),  relative  to  a  general  function  of  the  department 
of  transportation. 
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III.  RSA  228:4, 1(c),  relative  to  certain  capital  projects  costing  $250,000 
or  less. 

IV.  RSA  228:5,  relative  to  client  relationship. 

V.  RSA  228:5-a,  relative  to  compliance  with  contracts. 

VI.  RSA  228:46-a,  relative  to  planning  and  design  costs. 

66  Change  From  Division  of  Aeronautics  to  Division  of  Intermodal 
Transportation.  Amend  the  following  RSA  provisions  by  replacing  "divi- 
sion of  aeronautics"  and  "aeronautics  division"  with  "division  of  intermodal 
transportation":  72:38, 1-III;  21-L:8,  III  and  V;  422:3,  XIX;  422:39;  423:11, 
III;  423-A:3. 

67  Change  From  Director  of  Aeronautics  to  Director  of  Intermodal 
Transportation.  Amend  the  following  RSA  provisions  by  replacing  "di- 
rector of  aeronautics"  with  "director  of  intermodal  transportation":  21- 
L:8,  VI;  94:l-a,  Kb)  FF;  149-H:1,  Kg);  270:12,  II;  422:6;  422:38,  II  and  IV. 

68  Change  From  Commissioner  of  Public  Works  and  Highways  to 
Commissioner  of  Transportation.  Amend  the  following  RSA  provisions  by 
replacing  "commissioner  of  public  works  and  highways"  and  "commis- 
sioner, public  works  and  highways"  with  "commissioner  of  transporta- 
tion": 12-A:5,  Kb)  and  V;  14:15-b;  37:6,  VII;  48-B:2;  215-A:8;  216-B:3;  216- 
B:5;  216-B:6;  216-C:2;  216-C:5;  216-C:6;  265:22;  266:72,  V(a);  472:5. 

69  Change  From  Department  of  Public  Works,  Department  of  Public 
Works  and  Highways,  and  Public  Works  and  Highways  Department  to 
Department  of  Transportation.  Amend  the  following  RSA  provisions  by 
replacing  "department  of  public  works",  "department  of  public  works  and 
highways,"  and  "public  works  and  highways  department"  with  "depart- 
ment of  transportation":  RSA  21-1:8,  Ke);  153:10;  162-B:3,  HI;  210:11,  IV; 
216-B:6;  216-C:6;  217:1;  237:17,  VIII;  284:21-h,  IKb);  447:17;  498-A:21,  II. 

70  Authority  Over  State  House  Rooms.  Amend  RSA  14:14-b,  III  to  read 
as  follows: 

III.  All  rooms  and  other  spaces  in  the  basement  and  on  the  first  and 
third  floors  of  the  state  house[,  with  the  exception  of  rooms  numbered 
122,  123  and  124  and  the  passageway  immediately  adjacent  thereto]. 

71  Effective  Date. 

I.  Sections  1-13  and  46-69  of  this  act  shall  take  effect  July  1,  2005. 

II.  Sections  28-31  of  this  act  shall  take  effect  January  1,  2005. 
HI.  The  remainder  of  this  act  shall  take  effect  July  1,  2004. 

2004-0849S 

AMENDED  ANALYSIS 

This  bill: 

I.  Transfers  tobacco  products  sales  retail  licensing  authority  from  the 
department  of  revenue  administration  to  the  liquor  commission. 

II.  Transfers  administration  of  bingo  and  lucky  7  to  the  pari-mutuel 
commission. 

III.  Transfers  authority  over  the  New  Hampshire  hospital  security  force 
from  the  department  of  health  and  human  services  to  the  department  of 
safety. 

IV.  Transfers  the  bureau  of  environmental  and  occupational  health  and 
the  bureau  of  radiological  health  from  the  department  of  health  and  hu- 
man services  to  the  department  of  environmental  services. 

V.  Authorizes  the  commissioner  of  the  department  of  environmental 
services  to  nominate  certain  division  directors. 

VI.  Transfers  certain  programs  from  the  office  of  state  planning  and 
energy  programs  to  the  department  of  environmental  services. 
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VII.  Reorganizes  certain  divisions  and  positions  within  the  department 
of  revenue  administration. 

VIII.  Transfers  the  division  of  public  works  from  the  department  of 
transportation  to  a  new  bureau  of  public  works  in  the  department  of 
administrative  services;  reorganizes  divisions  within  the  department  of 
transportation;  and  changes  obsolete  references  to  the  department  of 
public  works  and  highways  to  the  department  of  transportation. 

IX.  Transfers  certain  state  house  rooms  from  the  executive  branch  to 
the  legislative  branch. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  Senate  Bill 
534  ought  to  pass  with  amendment.  This  legislation  is  the  result  of  vari- 
ous commissioners'  work  in  their  efforts  to  meet  the  request  of  the  leg- 
islature during  the  budget  process  last  year.  That  was  to  make  their 
agencies  more  efficient  and  to  eliminate  redundancies.  The  bill  makes 
various  departmental  reorganizations.  A  few  of  these  include:  moving 
Public  Works  from  the  Department  of  Transportation  to  the  Depart- 
ment of  Administrative  Services,  transferring  the  administration  of 
Bingo  and  Lucky  7  to  the  Pari-Mutuel  Commission,  and  reorganizing 
the  Department  of  Revenue  Administration  as  well  as  creating  new 
positions.  The  amendment  adds  an  additional  check  by  requiring  the 
approval  of  the  Governor  and  Council  of  these  positions  and  it  also 
removes  the  section  of  the  bill  dealing  with  the  Multiple  Offender  Pro- 
gram since  the  Senate  Judiciary  has  recently  passed  significant  changes 
to  these  statutes.  Please  join  the  Executive  Departments  and  Admin- 
istrative Committee  by  voting  ought  to  pass  with  amendment.  Thank 
you  very  much,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  am  not  going  to  deal 
with  the  policy  issues  in  this  particular  amendment  because  I  was  in- 
volved, at  least  partially,  in  those  amendments.  What  I  don't  want  to 
leave  this  chamber  with,  any  of  the  Senators  having  a  misconception 
about  one  thing  that  has  been  said.  I  want  to  take  the  time  to  make  sure 
that  we  don't  leave  this  chamber  and  say  that  this  bill  is  an  efficiency 
bill  saves  money,  because  it  does  not.  This  is  not  an  efficiency  bill  that 
deals  with  saving  money.  If  you  take  a  look  at  the  fiscal  note  which  you 
all  received,  it  is  very  clear.  Let  me  just  make  it  clear.  The  fiscal  impact 
on  this  whole  bill  is  basically  there  will  be  no  fiscal  impact.  There  may 
be  a  decrease  in  state  expenditures.  The  methodology  under  sections  1- 
15  makes  it  clear  that  there  will  be  a  decrease  in  general  fund  revenue 
and  that  is  the  section  that  deals  with  the  Department  of  Revenue  Ad- 
ministration, there  is  then  an  increase  in  state  restricted  revenue.  Then 
they  are  asking  to  spend  $10,000  in  2005  and  $45,000  in  2006.  This  is 
no  impact.  The  general  fund  does  not  get  affected.  The  interesting  thing 
about  this  when  you  look  at  it,  going  down  to  the  next  part  which  is  the 
New  Hampshire  Liquor  Commission,  that  one  there  says  that  basically 
there  will  be  a  cost  of  an  additional  $102,000.  Now  that  cost  is  not  borne 
by  the  general  fund.  It  is  borne  by  a  special  fund  called  a  Venture  Fund, 
which  has  a  balance  in  it  of  about  half  a  million  dollars  for  technology 
improvements.  No  affect  to  the  general  fund  again.  Section  13-16,  which 
deals  with  sweepstakes  and  pari-mutuel  commissions,  this  transfer  of 
these  positions  and  these  duties  result  in  no  change  in  expenditures  or 
revenues.  The  Department  of  Safety  issue,  no  result  or  change  in  costs. 
Again  the  Liquor  Commission.  State  restricted  expenditures  will  in- 
crease by  $137,000  in  2004  and  $51,000  in  2006,  $156,000  in  2007  and 
$51,000  in  2008.  Again,  let  me  remind  you,  these  are  not  affected  by  the 
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general  fund  except  at  the  end  of  the  biennium.  If  you  don't  spend  money 
on  this  particular  restrictive  fund,  it  lapses  into  the  general  fund  and 
becomes  part  of  the  general  fund.  But  in  the  cost  in  and  out,  there  is  no 
effect  until  the  end  of  the  biennium.  If  we  spend  these  funds  they  will 
not  be  available  to  be  lapsed.  Section  34-37,  dealing  with  the  issue  of 
Health  and  Human  Services  and  the  issue  of  group  II  people,  there  are 
about  14  people  involved  in  this.  They  will  be  law  enforcement  people 
which  they  are  not  now.  So  they  will  require  additional  training.  But 
again,  the  cost  will  be  minimal.  But  there  is  a  cost,  there  is  no  savings. 
Section  38-47  deals  with  the  multiple  offender  program.  Again,  no  gen- 
eral funds  will  be  involved.  One-half  the  year  they  will  be  restricted 
revenues  and  expenditures  by  equal  amounts  of  $552,000  in  2005  and 
thereafter  $1.1  million  each  year.  No  general  funds.  It  is  a  self  funded 
program.  There  is  a  potential  cost  to  the  general  fund  because,  I  think, 
that  maybe  looking  at  this  transfer  makes  sense,  but  you've  got,  right 
now,  a  $  4  million  deficit  that  isn't  covered.  In  order  to  cover  that  defi- 
cit you  are  going  to  have  to  spend  some  money.  You  may  be  looking  at 
general  fund  money  in  the  future,  if  this  comes  privatized  and  outsourced. 
Again,  no  savings.  No  fiscal  impact.  Self- funded  program,  if  it  runs  like 
it  is  supposed  to  and  gets  enough  funds  to  cover  its  cost.  Sections  48-49 
dealing  with  the  Department  of  Environmental  Services.  Again,  it  is  an 
exchange  of  personnel  and  duties.  Savings?  No  savings,  indeterminable. 
Basically  it  is  a  tradeoff  Section  50,  no  fiscal  impact.  Section  51,  deal- 
ing with  the  Office  of  State  Planning  and  Energy  Program.  Cost  savings, 
indeterminable.  Section  52-62,  we  are  talking  about  duties  and  chang- 
ing the  DRA,  no  fiscal  impact.  Sections  63-86,  the  Department  of  Trans- 
portation. Again,  no  fiscal  impact.  The  whole  section  going  down,  per- 
sonnel, no  changes,  no  fiscal  impact.  Sections  87-88  will  have  no  fiscal 
impact.  Let  me  tell  you  what  my  purpose  for  doing  this  is.  This  has  been 
actually  presented  as  an  efficiency  bill.  Well,  I  want  you  to  know  there 
are  changes.  And  when  the  statement  was  made  in  caucus  that  this  had 
no  fiscal  impact.  They  are  not  convinced  that  we  are  going  to  save  money. 
There  is  nothing  here.  I  testified  in  the  first  hearing  and  said,  without 
going  through  the  whole  bill  in  detail,  just  what  I  saw  on  the  face  of  it, 
there  is  no  cost  savings  here.  I  also  said  during  the  work  session  of  the 
executive  session,  there  is  no  cost  savings.  Now  what  has  been  taken 
out?  Again,  it  didn't  have  any  basis  on  cost.  It  has  basis  on  policy  and  I 
am  not  going  to  debate  policy.  What  I  don't  want  us  to  leave  out  of  the 
chamber  and  say  that  this  bill  is  before  us  as  an  efficiency  effort  to  save 
money  in  the  state,  because  that  is  what  is  going  to  be  said,  and  it  is  not 
valid.  I  am  not  saying  this.  Legislative  Budget  Office  is  confirming  what 
I  believe  to  be  the  truth  in  this  bill.  I  am  asking  you  to  realize  that  it  is 
not  a  fiscal  issue  here  that  we  are  talking  about.  We  are  talking  about 
reorganization  for  other  purposes.  Having  said  that,  I  just  want  you  to 
know  that  that  is  what  important  when  you  leave  here,  don't  let  people 
tell  you,  and  this  will  become  a  political  issue  this  fall,  that  we  passed 
an  efficiency  bill  to  save  money.  This  is  not  to  save  money.  If  that  was 
our  purpose,  we  haven't  accomplished  it.  But  I  just  wanted  to  make  sure 
that  is  on  the  record.  I  am  not  saying  how  to  vote  but  I  am  saying  that 
should  be  clear  as  we  go  forward. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Frankly,  I  am  not  sure 
who  to  direct  this  to,  so  I  will  direct  it  to  Senator  Prescott  because  he 
gave  the  report.  But  maybe  somebody  else  wants  to  answer  the  questions 
that  I  have.  This  is  a  lengthy  bill  and  a  lot  of  these  seem  to  do  with  mov- 
ing programs  from  agency  to  agency,  creating  some  new  positions  and 
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so  forth.  The  part  of  the  bill  that  caught  my  eye,  I  guess  is  TAPE 
CHANGE  I  tried  to  ask  in  my  caucus,  a  description  of  what  it  is  sup- 
posed to  accomplish.  I  note  that  it  looks  like  the  commissioner  can  adopt 
rules  relative  to  it  if  I  am  reading  this  right,  I  may  not  be,  that  aren't 
subject  to  RSA  541-A,  so  maybe  Senator  Prescott  could  describe  what 
this  does.  It  is  not  even  in  the  amended  analysis  of  the  bill.  If  Senator 
Prescott  can't,  maybe  somebody  can  describe  the  goal  of  these  several 
pages  about  bidding  state  contract.  It  looks  like  a  lot  of  money  must  be 
involved  in  that. 

SENATOR  PRESCOTT:  I  have  comments  on  the  bill,  but  I  don't  have  an 
answer  for  that  question. 

SENATOR  EATON  (In  the  Chair):  Do  you  wish  to  yield  to  someone  else? 

SENATOR  PRESCOTT:  Certainly  I  would. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  am  not  sure  what  your 
question  is,  but  it  looks  to  me  like  the  commissioners,  with  the  Gover- 
nor and  Council,  are  looking  to  be  able  to  authorize  or  be  authorized  to 
purchase  supplies  for  the  agency  directly  from  vendors. 

SENATOR  FOSTER:  I  guess  what  I  was  focusing  on  was  page  13,  ma- 
jor capital  projects,  section  21-1:75  where  it  is  talking  about  that  any 
contract  over  $25,000  shall  be  awarded  to  the  lowest  responsible  bid- 
der through  competitive  bidding.  It  sounds  like  a  good  idea.  Then  it 
lists  several  exceptions  and  this  is  all  new  law.  I  guess  what  has  me 
concerned  is  this  bill  came  out  a  week  ago  and  nobody  here  seems  to 
understand  it  particularly  well.  At  least  this  section  because  even 
frankly,  I  am  not  sure  you  do.  We  can  all  read  it,  but  I  am  concerned 
that  it  didn't  get  a  full  hearing.  I  am  a  little  concerned  that  it  didn't 
go  to  Capital  Budgets,  because  I  would  think  they  would  have  the  ex- 
pertise on  it.  So  maybe. ..you  can't  answer  the  question.  I  guess  that  I 
can  read  it,  but  I  am  concerned  that  it  didn't  get  a  full  hearing.  I  know 
the  members  in  my  caucus  who  were  there  could  not  explain  it.  I  am 
not  sure  if  anybody  even  testified  on  that  section  of  the  bill  and  it's  not 
even,  as  I  said,  included  in  the  amended  analysis. 

SENATOR  CLEGG:  Well  I  think  that  you  will  find  that  someone  from 
the  Department  of  Transportation  did  testified  on  their  entire  piece  of 
the  bill  that  they  were  asking  for  changes.  You  are  right,  it  is  compli- 
cated. It  used  to  be  capital  projects  under  $10,000  but  because  of  in- 
flation they  raised  it  to  $25,000.  The  rest  of  it  is  basically  things  that 
projects  that  can  be  built  by  lease-purchase  agreement.  It  is  all  things 
that  the  Department  of  Transportation  and  others  are  saying,  this  is 
what  we  need  to  operate  more  efficiency. 

SENATOR  FOSTER:  Actually,  this  section,  I  don't  think,  relates  to  the 
Department  of  Transportation.  Maybe  I  am  reading  it  wrong.  It  says, 
"the  commissioner  of  Administrative  Services"  does  all  this  sort  of  stuff. 

SENATOR  CLEGG:  Again,  the  Commissioner  of  Administrative  Services 
also  testified  the  last  that  I  knew.  And  anything  that  is  in  here  for  Ad- 
ministrative Services,  was  a  request  of  that  department. 

SENATOR  FOSTER:  Why  are  the  rules  not  subject  to  541-A? 

SENATOR  CLEGG:  I  don't  know  where  you  see  that.  I  believe  that  this 
is  the  section,  this  is  a  different  section.  Is  this  section  52?  Because  ev- 
erything there  is  subject  to  Governor  and  Council  approval. 
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SENATOR  FOSTER:  We  are  talking  about  the  rules,  I  guess,  the  adop- 
tion of  the  rules  upon  which  they  are  going  to  administer  some  of  these 
situations,  like  major  capital  projects.  I  think  RSA  21-1:75  is  what  we 
were  just  talking  about.  It  looks  like  they  can  promulgate  rules,  but  they 
are  not  subject  to  541-A. 

SENATOR  CLEGG:  Well  when  they  put  things  out  for  bid,  again,  the 
situation  is  that  all  of  this  is  subject  to  Governor  and  Council  approval. 
It  is  not  ever  really  subject  to  legislative  approval.  So  they  have  rules 
that  are  done  by  us  may  not  be  what  Governor  and  Council  are  looking 
for.  So  typically,  they  are  overseen  by  Governor  and  Council. 

SENATOR  FOSTER:  The  contracts  are  overseen  by  Governor  and 
Council. 

SENATOR  CLEGG:  And  the  way  they  go  out  for  bids. 

SENATOR  FOSTER:  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Green,  I  think 
that  you  are  probably  aware  that  we  only  just  heard  this  bill  or  really  saw 
it,  at  least  some  of  us,  a  couple  of  days  ago.  There  was  a  hearing  on  it 
Tuesday.  While  I  am  not  sure  why  we  didn't  see  it  being  a  normal  bill  with 
a  five  hundred  series  number  earlier,  I  can  imagine,  but  one  of  the  things 
that  I  heard  in  the  hearing  was  that  the  presenters  said  that  we  needed 
this  to  increase  the  efficiency  of  state  government  and  to  cause  some  sav- 
ings. You  just  said,  did  I  hear  you  right,  that  this  bill  truly  has  no  fiscal 
effect  which  would  be  the  reason  for  speeding  a  bill  through  perhaps,  so 
that  we  could  balance  our  budget  better.  But  this  bill  is  policy  not  fiscal 
effect  and,  in  fact,  does  not  save  the  states  funds.  So  I  am  wondering  if 
you  are  wondering  with  me,  why  are  we  speeding  this  bill  through  in  the 
last  days  before  crossover  when  it  has  dramatic  affect  on  a  lot  of  depart- 
ments and  many  of  us  in  this  room,  are  just  today,  reading  all  of  the  words 
of  it,  as  amended?  How  is  that  for  a  question? 

SENATOR  GREEN:  I  cannot  answer  the  reasons  why,  but  I  knew  it  wasn't 
going  to  go  to  fiscal  because  of  the  time  constraints,  so  I  felt  that  it  was 
my  responsibility  to  take  a  close  look  at  from  a  fiscal  point  of  view.  The 
other  issues,  I  think,  are  for  each  Senator  to  decide  whether  they  are 
comfortable  or  not  with  the  policy  issues  and  the  timing.  That  is  up  to  each 
of  us  to  decide. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Green,  you  said 
that  we  all  have  the  fiscal  note. 

SENATOR  GREEN:  I  assumed  we  all  had  it.  If  you  don't  have  it  you 
should  have  it. 

SENATOR  BELOW:  I  don't  have  it. 

SENATOR  GREEN:  Then  I  think  that  you  ought  to  have  it. 

SENATOR  BELOW:  As  a  member  of  Finance,  I  would  like  a  copy  if  some- 
body has  one  floating  around. 

SENATOR  GREEN:  Can  someone  provide  copies  of  the  fiscal  note  please 
for  the  remaining  Senators  who  don't  have  it?  This  is  a  rough  draft,  but 
my  notes  are  fine.  I  am  sorry,  Senator,  that  you  didn't  have  that.  I  thought 
that  you  did. 

SENATOR  BELOW:  Unless  I  missed  it.  But  just  to  be  clear.  You  said  that 
this  will  not  go  to  Finance? 

SENATOR  GREEN:  No,  because  there  isn't  enough  time. 
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SENATOR  BELOW:  Would  you  say  that  this  bill,  even  with  the  commit- 
tee amendment,  is  17  pages  in  our  fine  print  calendar?  Isn't  there  po- 
tentially a  lot  more  fiscal  impact,  not  just  on  the  general  fund,  but  other 
funds,  than  a  lot  of  the  bills  that  we  have  sent  to  Finance  and  spend  a 
lot  of  time  discussing? 

SENATOR  GREEN:  There  is  a  lot  of  fiscal  information  here,  okay?  But 
as  I  analyzed  it,  as  I  testified,  there  is  no  savings  here.  There  may  be 
some  costs,  and  there  are  some  potential  savings,  but  as  you  review  the 
language,  and  I  reviewed  this  pretty  extensively  now  since  the  hearing 
on  Tuesday,  and  my  notes  and  those  that  are  provided  as  part  of  the 
fiscal  note  by  Legislative  Budget  Office,  concur,  that  there  are  no  real 
savings  here.  There  are  some  costs,  there  are  some  switching  of  expen- 
ditures and  revenues.  There  are  some  changes  in  restrictive  funds,  and 
special  funds.  But  it  has  basically,  as  it  is  written,  no  direct  impact, 
straight  on,  on  general  fund  dollars.  My  point  of  saying  that  is,  I  want 
to  make  sure  that  people  don't  go  out  of  here  and  say  that  this  bill  was 
passed  as  an  efficiency  bill  to  save  money,  because  that  will  be  an  inac- 
curate statement. 

SENATOR  BELOW:  Okay  Thank  you. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Senator  Clegg,  thank 
you.  I  share  the  concern  that  I  am  hearing  from  what  it  sounds  like  the 
majority  of  the  people  here,  that  this  thing  is  just  so  big,  and  so  detailed, 
and  is  rushing  through  so  quickly.  I  was  curious  when  you  testified  be- 
fore the  Executive  Departments  and  Administration  Committee,  you 
said  there  is  only  one  chance  to  get  efficiency  in  government.  What  did 
you  mean  by  that?  Do  we  not  have  lots  of  chances?  What  is  the  hurry 
here?  What  do  you  mean  by  that  statement? 

SENATOR  CLEGG:  Senator  Cohen,  I  believe  that  you  have  a  chance  to 
have  efficiency  in  government.  You  can  take  that  opportunity  or  you  can 
throw  it  away.  This  is  the  last  chance  you  have  on  a  bill  like  this,  because 
as  far  as  I  know,  you  are  not  coming  back  here  next  year.  So  you  won't 
have  another  chance.  And  there  may  be  a  few  others  who  won't  be  back 
next  year.  One  is  trying.. .may  be  going  for  Governor.  So  it  is  our  last 
chance,  as  this  body,  as  you  see  it  now,  to  find  efficiencies. 

SENATOR  COHEN:  I  appreciate  your  vote  of  confidence  in  your  endorse- 
ment or  whatever  it  is... 

SENATOR  CLEGG:  I  just  endorsed  the  fact  that  you  weren't  coming 
back  here. 

SENATOR  COHEN:  Well  are  you  suggesting... by  that  are  you  suggest- 
ing that  this  is  the  only  chance,  that  there  won't  be  able  people  here,  and 
there  will  not  be... are  you  suggesting  by  that  the  Governor  is  planning 
on  not  being  here  next  year?  If  it  is,  perhaps  that  is  welcome  news. 

SENATOR  CLEGG:  You  know,  you  never  know  do  you? 

SENATOR  COHEN:  Thank  you  very  much. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  needed  to  rise  as 
a  member  of  the  minority  of  the  committee  who  voted  in  opposition  to 
the  bill  as  amended,  although  I  did  vote  for  the  amendment.  I  think  that 
the  amendment  improves  the  bill  considerably.  There  are  a  few  pieces 
that  we  were  able  to  clean  up.  A  few  pieces  we  took  out.  But  I  rise  basi- 
cally in  opposition  to  the  process  as  many  people  have  alluded  to.  It  was 
a  week  ago,  last  Wednesday,  when  this  thirty-six  page  bill  was  put  in 
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front  of  the  Executive  Departments  and  Administration  Committee.  We 
had  an  afternoon  long  hearing.  But  there  were  definite  gaps  in  the  testi- 
mony there.  For  instance,  with  regard  to  the  sections  that  Senator  Fos- 
ter was  questioning  inside  the  Pubhc  Works  piece.  We  heard  only  from 
the  Director  of  Public  Works,  and  the  comments  from  him  were  more  of 
concern  regarding  the  changes  the  bill  was  making.  Nothing  to  explain 
to  us  what  was  happening  within  it.  This  is  a  bill  that  affects  the  Liquor 
Commission,  the  Pari  Mutuel  Commission,  the  Department  of  Safety,  the 
Department  of  Health  and  Human  Services,  the  Department  of  Envi- 
ronmental Services,  the  Office  of  State  Planning,  the  Division  of  Rev- 
enue Administration,  the  Department  of  Transportation,  and  the  De- 
partment of  Administrative  Services.  It  is  a  very  complicated  bill.  Sure, 
there  is  probably  some  good  stuff  in  here.  Sure,  there  is  probably  some 
efficiencies  we  can  find,  but  I  don't  think  it  is  an  efficient  way  to  leg- 
islate. I  don't  think  it  is  an  efficiency  in  government  to  put  this  bill 
through  the  process  it  has  been  through.  The  only  place  this  bill  should 
go  from  here  is  to  study. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Very  briefly.  I  don't  think 
there  is  only  one  chance  to  get  efficiency  in  government.  We  have  lots 
of  chances  here.  I  agree,  my  concern  is  largely  about  the  process  hap- 
pening so  quickly  with  this  major  bill,  to  be  rushing  through  on  such  a 
short  basis.  I  just  think  is  wrong.  It  should  make  all  of  us  feel  uncom- 
fortable. We  send  a  lot  of  bills  to  study.  We  send  a  lot  of  bills  to  study. 
But  this  major  overhaul  with  this  ....  I  have  a  concern  about  centraliza- 
tion of  power  and  authority.  That  is  something  that  really  concerns  me 
very  much  in  the  general  basis  and  specifically  with  this  bill.  I  am  re- 
ally concerned  that  that  may  happen  here.  If  there  were  ever  a  time 
where  a  bill  should  be  sent  to  study,  this  is  a  perfect  example  of  some- 
thing that  should  be  sent  to  study.  We  should  look  at  this  and  take  our 
time  diligently.  We  are  talking  about  major  changes  here.  This  should 
not  be  rushed  through.  I  mean  the  fact  that  it  isn't  even  going  to  Finance, 
I  just  would  urge  my  colleagues  to  just  slow  it  down  a  little  bit.  We  can 
work  on  getting  some  efficiency.  We  are  doing  that  now  in  many  differ- 
ent ways.  This  is  not  the  only  time  that  we  can  do  it.  Let's  be  careful  and 
do  the  right  thing  and  send  this  to  study.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Clegg.  I  am  still 
a  little  confused  about  what  is  on  page  12  of  the  addendum  calendar.  The 
bold  part  in  the  middle  of  the  page  about  the  commissioner  adopting  rules 
relative  to  bidding  for  major  capital  projects  and  then  other  rules  relat- 
ing to  public  works  as  are  necessary.  And  in  each  section  it  says,  "such 
rules  shall  be  exempt  from  the  requirements,  procedures  and  provisions 
of  RSA  541-A."  All  the  above. ..all  the  sections  above  those  two  bold  sec- 
tions are  subject  to  RSA  541-A.  And  also  appear  to  be  subject  to  approval 
of  Governor  and  consent  of  Council  at  least  before  the  final  adoption  and 
filing.  But  I  thought  that  I  heard  you  say  earlier  that  these  rules,  under 
this  II  a  &  b,  would  also  be  subject  to  Governor  and  Council.  I  don't  see 
that  in  here.  I  was  just  wondering  where  you  were  getting  that  from  and 
do  you  have  any  concern  about  a  commissioner  adopting  rules  that  have 
the  force  and  effect  of  law  without  any  legislative  oversight? 

SENATOR  CLEGG:  Well  I  think.  Senator  Below,  what  you  are  looking 
at  is  bidding  for  major  capital  projects  and  we  have  bidding  specs  on 
every  single  one,  that  we  don't  go  now  to  JLCAR  to  ask  permission. 
Typically,  no  matter  what  was  in  there,  it  goes  to  Governor  and  Coun- 
cil for  final  approval  before  the  bid  is  awarded.  I  don't  have  a  problem 
with  them  not  being  subject  to  541-A  rules. 
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SENATOR  BELOW:  You  just  said  something  about  JLCAR'S  approval 
or  something.  Would  you  believe  that  JLCAR  doesn't... what  was  the  term 
that  you  used,  I  am  sorry?  You  said  JLCAR  for  their... 

SENATOR  CLEGG:  I  think  that  I  said  "approval"  of  rules. 

SENATOR  CLEGG:  There  you  go. 

SENATOR  BELOW:  Well  it  can't  approve  rules,  it  cannot  block  a  rule 
from  being  adopted  though. 

SENATOR  CLEGG:  Yes  it  can. 

SENATOR  BELOW:  Well  through  the  TAPE  INAUDIBLE. 

SENATOR  CLEGG:  Okay,  so  it  still  can  block  it.  It  can  also  hold  things 
up  for  six  or  eight  months  if  that's  its  pleasure. 

SENATOR  BELOW:  Okay.  Thank  you. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Clegg,  you  got  me 
wound  up  into  this  one  now.  Senator,  can  you  tell  me,  is  it... JLCAR  doesn't 
have  the  power  to  adopt  any  legislation.  We  can  sponsor  legislation,  but 
everybody  in  this  room  has  the  ability  to  either  vote  that  legislation  up 
or  down.  Is  that  not  true?  ^ 

SENATOR  CLEGG:  That  is  correct. 

SENATOR  GATSAS:  So  JLCAR  has  no  position  of  taking  or  blocking 
anything  that  comes  before  it. 

SENATOR  CLEGG:  Typically  JLCAR  does  not  block,  but  it  can  extend 
the  length  of  time  that  it  takes  to  adopt  rules. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  heard  all  the  reasons 
why  we  shouldn't  become  efficient.  We  hired  a  whole  lot  of  commission- 
ers and  we  pay  them  a  whole  lot  of  money  to  do  their  job.  And  we  said 
to  them  during  the  budget  process,  find  better  ways  of  accomplishing 
your  tasks.  Stop  redundancies.  Why  is  it  that  everybody  has  to  be  ter- 
ritorial? I  have  a  little  police  department,  this  guy  over  here  has  a  little 
police  department,  and  then  we  got  a  guy  with  a  big  police  department. 
So  why  not  start  merging  some  of  these  things  so  we  can  operate  more 
efficiently?  Look  at  the  Liquor  Commission.  We  have  somebody  going 
into  a  store  to  check  a  beer  license.  But  currently,  he  is  not  the  guy  that 
checks  the  tobacco  license,  that  comes  from  another  department.  So  we 
merge  them  together.  So  a  guy  walks  in  and  he  checks  both  at  the  same 
time.  Is  that  going  to  save  us  any  money?  They  are  not  sure  how  much, 
but  it  certainly  ought  to  because  one  guy  is  leaving  from  Concord  and 
going  to  the  store  and  doing  two  things  at  once.  Not  two  different  guys, 
driving  two  different  vehicles  going  to  the  same  location.  Can  we  put  a 
number  to  that?  Not  right  now.  But  it  stands  to  reason  that  as  you  con- 
solidate things  and  have  one  person  operating  efficiently,  that  it  trav- 
els back  up  through.  I  didn't  write  this  bill.  The  commissioners  wrote  this 
bill.  They  wrote  it  because  we  told  them  to.  They  sat  down  in  a  room. 
When  was  the  last  time  you  saw  Commissioner  Flynn  give  up  anything? 
Even  Commissioner  Flynn,  the  biggest  complaint  everybody  says  con- 
solidation of  power  has  said,  you  are  right.  Bingo  inspectors  would  oper- 
ate more  efficiently  if  they  were  part  of  the  Liquor  Commission.  There 
is  the  guy  with  the  biggest  power  saying,  "You're  right.  Take  it,  it  makes 
sense."  So  what  are  we  going  to  do,  ignore  what  the  commissioners  say 
will  make  their  departments  work  quick.  Now  you  want  to  talk  about 
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last  minute,  once  chance?  We  put  their  feet  to  the  fire  and  said  figure  it 
out.  If  we  don't  let  them  figure  it  out  and  we  don't  pass  this  bill,  they 
are  going  to  turn  around  and  say,  we  did  it  once  and  you  did  absolutely 
nothing  with  it.  I  am  not  wasting  my  time  doing  it  again,  and  I  don't 
blame  them.  I  think  that  it  is  time  that  we  took  a  look  and  said,  you 
know  how  to  run  your  department.  You  tell  us  where  you  can  save  money. 
Now  you  have  done  that,  now  we  are  going  to  let  it  go  forward  and  keep 
working  on  it.  This  issue  will  definitely  get  full  hearings  in  the  House 
again.  But  now  is  the  time  to  move  forward.  Show  the  commissioners 
that  we  have  a  little  faith  in  them.  That  we  do  believe  that  they  can  find 
the  efficiencies  and  that  we  want  to  work  with  them  to  continue  to  find 
those  efficiencies.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  440,  relative  to  statutory  bumping  rights  by  state  employees.  Ex- 
ecutive Departments  and  Administration  Committee.  Interim  Study, 
Vote  2-1.  Senator  Prescott  for  the  committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  interim  study. 
It  appears  the  way  that  the  bill  was  written,  does  not  fulfill  the  intent 
of  the  legislation  and  we  would  like  to  have  that  go  to  study.  Thank  you, 
Mr.  President. 

Committee  report  of  interim  study  is  adopted. 

SCR  5,  commending  the  United  States  Congress  for  supporting  full  con- 
current receipt  of  disability  and  retirement  benefits  by  disabled  veterans. 
Executive  Departments  and  Administration  Committee.  Ought  to  pass, 
Vote  2-1.  Senator  Prescott  for  the  committee. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  Prior  to  recent  action 
of  Congress,  disabled  veterans  were  being  penalized  simply  because  of 
their  veteran  status.  This  Senate  Concurrent  Resolution  states  that  fed- 
eral policies  should  not  penalize  veterans  and  commends  the  Congress  for 
making  the  decision  to  raise  disability  pay  for  veterans  to  a  rate  compa- 
rable to  other  beneficiaries.  We  ask  that  you  pass  this.  Thank  you  very 
much,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  am  the  one  com- 
mittee vote  in  opposition  to  the  ought  to  pass  on  Senate  Concurrent  Reso- 
lution 5.  I  am  not  really  in  opposition.  It  was  one  of  those  cases  where 
the  vote  on  the  amendment  and  the  vote  on  the  bill  became  confused. 
My  vote  was  left  in  response  to  an  amendment  which  would  have  com- 
pletely changed  the  intent  of  this  bill.  It  would  have  changed  it  to  a  bill 
which  urged  congress  to  allow  opting  out  of  social  security  in  favor  of 
personal  retirement  accounts.  Clearly  a  whole  different  intent.  So  I  clearly 
support  the  original  intent  to  commend  federal  action  which  gives  full 
concurrent  disability  and  retirement  benefits  to  disabled  veterans.  And 
to  be  on  record  with  that  support,  I  request  a  roll  call.  It  should  be  an- 
other chance  for  a  unanimous  vote. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  also  rise  in  support 
of  Senate  Concurrent  Resolution  5.  I  just  want  to  talk  just  briefly  about 
what  this  resolution  does.  It  obviously  supports  the  action  of  congress 
when  it  comes  to  our  disabled  veterans.  But  the  defense  authorization 
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bill  allowed  for  retirement  qualified  members  of  the  uniform  services 
who  are  eligible  for  VA  disability  compensation  based  on  a  service  con- 
nected disability  rate  of  50  percent,  which  is  important  to  know,  or  higher 
to  receive  full  VA  disability  compensation  without  a  reduction  in  the  re- 
tired pay  during  the  eleventh  year  after  the  ten-year  transition  program. 
Every  Senator  in  their  district  has  disabled  veterans.  You  probably  have 
hundreds  of  them.  What  is  going  to  happen  here  is  that  as  of  this  year, 
January  1,  2004,  a  veteran  who  is  disabled  or  permanently  or  totally 
disabled  at  100  percent,  is  going  to  receive  $750.  If  he  is  90  percent  dis- 
abled, he  will  receive  $500.  If  he  is  80  percent  disabled,  he  will  receive 
$350,  70  percent,  $250,  60  percent,  $125  and  50  percent,  $100.  What  will 
happen  for  the  next  ten  years,  is  incrementally,  the  pay  will  go  up  by  ten 
percent.  In  that  eleventh  year,  which  will  be  2014,  they  will  receive  100 
percent  of  what  they  are  owed.  I  think  this  is  a  great  thing  that  congress 
did,  in  allowing  our  disabled  veterans  to  receive  their  retired  pension, 
along  with  this  increased  amount  which  will  occur  in  the  next  ten  years. 
Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  just  rise  in  support 
of  this  resolution.  I  filed  this  bill  prior  to  congress  passing  the  resolu- 
tion that  gives  them  the  full  concurrent  receipt.  I  strongly  support  our 
current  congressmen  and  senators  who  also  pushed  to  get  their  legisla- 
tion through  federal.  I  just  want  to  applaud  everyone  for  passing  this 
and  supporting  it.  Thank  you,  Mr.  President. 

Question  is  on  the  motion  of  ought  to  pass. 

A  roll  call  was  requested  by  Senator  Estabrook. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Kenney,  Boyce, 
Below,  Green,  Flanders,  Odell,  Roberge,  Eaton,  Peterson,  O'Hearn, 
Foster,  Clegg,  Larsen,  Gatsas,  Barnes,  Martel,  Sapareto, 
D'Allesandro,  Estabrook,  Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  None. 

Yeas:  24  -  Nays:  0 

Adopted. 

Ordered  to  third  reading. 

SB  528,  establishing  a  right-to-work  act  which  provides  for  freedom  of 
choice  on  whether  to  join  a  labor  union.  Insurance  Committee.  Interim 
Study,  Vote  3-2.  Senator  Martel  for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  Senate 
Bill  528  be  sent  to  interim  study  as  recommended  by  the  Senate  Insur- 
ance Committee.  The  committee  heard  ample  testimony  from  both  sides 
of  this  issue  with  both  sides  making  well-presented  arguments.  We  are 
all  familiar  with  this  issue,  having  seen  other  versions  of  this  bill  come 
through  the  legislature  in  recent  years.  Many  of  us  have  also  dealt  with 
it  on  the  campaign  trail  during  our  elections.  The  committee  discussed  this 
bill  at  length,  and  we  concluded  that  the  Senate  is  not  ready  to  address 
this  issue  during  the  2004  session.  Therefore,  we  recommend  that  this  bill 
be  sent  to  interim  study  and  I  thank  you,  Mr.  President. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  rise  in  opposition 
to  the  interim  study.  I  would  like  to  see  if  we  could  overturn  that  interim 
study  and  I  could  present  an  ought  to  pass  motion.  Sponsoring  this  bill, 
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you  know  you  put  your  name  on  a  bill  and  you  take  a  little  bit  of  inter- 
est in  what  you  do.  I  gave  a  30  minute  speech  at  the  committee  hear- 
ing. That  may  have  been  a  bit  too  long.  However,  the  bill  is  very  com- 
plicated. What  I  did  find  out  by  putting  my  name  on  this  bill  is  that  in 
1969  New  Hampshire  was  a  right-to-work  state.  It  was  in  our  collective 
negotiating  law  and  that  is  where  this  bill,  if  passed,  would  place  our 
right-to-work  laws  today.  So  in  1969  we  were  a  right-to-work  state.  We 
know  that  being  a  right-to-work  state  or  not  being  a  right-to-work  state, 
is  legal.  Many  states  are  and  many  states  aren't.  So  this  is  an  issue  that 
is  a  policy  issue  that  we  need  to  discuss.  The  bill  is  to  allow  formation 
to  join  or  assist  a  labor  organization  or  to  refrain  from  such  activity. 
Another  thing  that  I  learned  that  collective  bargaining  is  negotiated  in 
contract.  I  knew  that,  but  was  able  to  see  it  actually  in  writing.  I  could 
not  find  a  law  forcing  unions  to  bargain  for  nonmembers.  So  when  we 
talk  about  having  dues  paid  or  agencies  fees  paid  for  by  nonmembers  of 
a  union,  we  are  talking  about  asking  a  nonmember  to  pay  for  negotia- 
tions done  on  their  behalf.  I  found  that  those  negotiations  done  on  their 
behalf  do  not  have  to  be  done  by  law.  They  have  to  be  negotiated  in  a 
contract.  I  found  that  in  many  instances,  that  is  what  the  unions  want 
to  do.  They  want  to  negotiate  for  the  whole  employee  group.  We  have 
protections  allowing  that  organization  to  have  them.  In  fact,  our  own 
laws  say  that  if  you  want  to  become  a  bargaining  union,  just  come  to  the 
labor  board  and  you  can  negotiate  for  the  whole.  Prove  that  you've  got 
some  support  of  about  30  percent  of  the  employees  and  they  will  allow 
you  to  negotiate  for  the  whole.  It  is  their  ability  to  do  that,  to  choose  to 
do  that.  The  problem  is  that  our  laws  state  for  our  state  employees  that 
if  you  gain  60  percent  membership  of  the  union,  then  you  can  force  the 
other  40  percent  who  are  not  members  of  the  union,  to  pay  agency  fees. 
It  is  something  that  they  negotiate  to  do.  They  want  to  negotiate  for  the 
whole,  and  when  they  get  60  percent  of  the  employee  group  to  join  the 
union,  then  they  have  the  ability  to  say,  "pay  up  for  something  that  we 
wanted  to  do  for  you."  I  don't  believe  that  that's  absolutely  right.  It  can 
be  argued  both  sides  of  course,  because  like  I  said,  law  doesn't  stop  a 
state  being  a  right-to-work  state  or  a  non-right-to-work  state.  But  I  put 
it  forward  in  this  fashion.  Voting  against  this  bill  says  you  can  support 
an  organization,  but  you  can't  not  support  an  organization.  That  is  what 
you  are  saying.  You  are  saying  that  it  is  okay  that  an  organization  can 
negotiate  for  the  whole  and  they  can  have  their  free  ability  to  organize 
but  if  someone  doesn't  want  to  be  part  of  that  organization,  you  can't  not 
join  or  you  can't  not  support.  We  need  to  pass  this  bill  because  that  is 
the  way  our  law  is.  You  can't  not  support  a  labor  organization  if  you  don't 
want  to.  If  you  don't  want  to  pay  those  agency  fees  for  something  they 
wanted  to  do  for  you,  state  law  says  too  bad.  You  need  to  pay  those  agency 
fees.  That  is  the  difference  between  the  right-to-work  state  and  a  non 
right-to-work  state.  I  believe  there  is  enough  information  for  us  to  go  on 
to  make  an  up  or  down  vote.  We  don't  need  to  interim  study  this.  In  fact, 
it  was  mentioned  that  we  have  seen  this  bill  many  times  in  the  House. 
We've  seen  it  ten  years  ago  or  so  in  the  Senate.  It  is  time,  I  think.  We 
don't  need  to  study  it.  We  can  vote  this  up  or  down.  So  I  ask  the  com- 
mittee, I  mean,  I  ask  the  Senate  to  vote  down  interim  study  so  I  can 
substitute  motion  for  ought  to  pass  and  we  could  move  forward  with 
again  being  a  right-to-work  state,  where  the  law  stated  in  1969  that  per- 
sons could  form,  join  or  assist  a  labor  organization  or  they  could  refrain 
from  doing  so.  That  is  what  this  bill  says.  That  is  what  it  said  in  1969. 
I  think  we  should  pass  the  bill.  I  do  appreciate  the  opportunity  to  speak 
on  the  matter.  Thank  you  very  much,  Mr.  President. 
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SENATOR  BELOW:  Thank  you,  Mr.  President.  Real  briefly.  I  think  we 
should  quit  wasting  our  time  discussing  this  anti-labor,  anti-family  legis- 
lation and  we  ought  to  be  just  killing  it  and  not  pretending  like  we  are 
going  to  study  it  as  if  something  constructive  is  going  to  come  out  of  it. 
Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  was  the  other  vote 
against  interim  study.  He  was  one  vote  against  interim  study  and  I  was 
the  other  but  for  very  different  reasons.  Very  different  reasons.  I  would 
like  to  kill  this  bill.  We  have  seen  this  again,  again  and  again.  Enough 
is  enough.  Some  of  the  arguments  that  Senator  Prescott  made,  people 
would  like  to  get  the  benefits  without  paying  their  dues.  This  encour- 
ages free  riders.  I  happen  to  believe  that  it  is  very  reasonable  to  expect 
those  who  benefit,  to  share  in  some  of  the  costs  of  collective  bargaining. 
If  they  are  going  to  get  something  from  it,  you  know,  the  benefit,  they 
ought  to  be  sharing  in  the  little  bit  of  the  cost.  Make  no  doubt  about  it. 
This  right-to-work  is  part  of  a  move  to  eradicate  unions.  It  is  part  of  a 
move  that  we  are  seeing  all  across  the  country  and  a  race  to  the  bottom. 
We  have  moved  a  lot  of  jobs  overseas.  We  have  been  attacking  labor 
unions  and  working  families.  Let's  put  an  end  to  this.  Interim  study,  I 
can  go  along  with,  but  I  would  rather  just  kill  it  and  not  have  it  keep 
coming  back  to  us  from  Virginia  year  after  year  after  year.  Thank  you 
very  much,  Mr.  President, 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Actually  it  is  just  a 
comment.  I  want  to  thank  both  Senator  Cohen  and  Senator  Prescott  for 
being  unison  on  the  same  vote.  I  just  thought  that  was  poetic  that  I 
wanted  to  make  sure  that  it  was  noted  somewhere. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  also  rise  in  opposition 
to  the  interim  study  motion.  I  would  like  to  see  an  up  or  down  vote  on 
this  bill.  Our  constitution  guarantees  us  several  basic  rights.  One  of 
those  is  the  freedom  of  association.  Now,  that  means  that  we  get  to 
gather  together  with  people  that  we  wish  to  gather  together  with.  But 
there  is  also  the  corollary  that  we  are  not  forced  to  gather  together  with 
people  we  wish  not  to  gather  together  with.  We  should  have  that  basic 
right  of  saying  "this  is  a  club  I  don't  want  to  join."  They  are  possibly 
asking  for  things  that  I  don't  want  them  to  ask  for  on  my  behalf.  I  have 
worked  in  situations  where  there  were  labor  unions  and  I  was  invited 
to  come  join.  At  the  time,  in  both  situations  when  that  happened,  it  was 
a  right-to-work  situation  where  I  had  the  actual  choice.  I  was  not  told 
that  I  had  to  pay  agency  fees  if  I  didn't  join.  I  did  not  join.  I  also  did  not 
ask  them  to  negotiate  on  my  behalf.  I  also  wouldn't  have  gone  to  them 
if  there  was  a  complaint  against  by  employer.  I  would  have  gone  to  my 
employer  and  said,  "I  don't  like  what  you  are  doing."  And  I  would  have 
the  right  to  quit  and  go  find  another  job.  I  didn't  feel  like  I  needed  some 
union  negotiator  in  there  to  advocate  for  me  if  that  should  happen.  I 
believe  that  we  have  this  basic  right  that  we  should  be  able  to  work  for 
who  we  want  and  we  should  not  have  this  third  party  intermediary  in- 
terfering with  that.  One  of  the  situations  where  I  did  work  for  a  com- 
pany that  had  a  labor  union,  I  was  told  that  if  I  did  happen  to  join  that 
labor  union,  then  I  would  never  be  able  to  quit  the  job  and  come  back 
and  work  for  that  company  again  unless  I  rejoined  the  union  and  paid 
back  dues.  I  think  that  there  are  reasons  for  labor  unions,  there  are 
reasons  for  not  joining  labor  unions.  I  think  that  everyone  should  have 
the  right  to  choose  whether  or  not  to  do  that.  I  don't  think  that  the 
number  60  percent... I  don't  think  60  percent  of  people  working  for  an 
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employer,  should  have  the  right  to  force  the  other  40  percent  to  do  some- 
thing, especially  when  that  means  that  something  is  to  pay  money  for 
an  organization  that  they  don't  wish  to  have  represent  them.  So  I  am 
in  favor  of  voting  down  this  interim  study  and  substituting  either  ought 
to  pass  or  inexpedient  so  that  have  an  up  or  down  vote  on  this  issue. 
Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Clegg  please. 
Senator  Clegg,  as  I  have  been  going  through  this  process  on  this  bill,  it 
has  come  to  my  attention  that  there  is  a  question  as  to  whether  or  not 
this  bill  could  be  handled  by  the  House  since  they  have  already  acted 
on  it  and  defeated  it?  Do  you  have  any  comments  regarding  whether  this 
bill  would  go  beyond  the  Senate  this  time,  and  it  wouldn't  matter  what 
we  do  with  it? 

SENATOR  CLEGG:  Senator  Green,  there  is  no  question  whatsoever  that 
the  House  leadership,  the  Speaker  of  the  House  has  informed  us  that 
this  bill  will  not  be  accepted  by  the  House.  It  would  be  in  a  violation  of 
their  rules.  So  no  matter  what  we  do  with  this  today,  it  ends  here. 

SENATOR  GREEN:  Thank  you. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  We  had  long  debates  in 
the  hearings  on  these  bills.  The  House  had  long  debates  on  the  hearings 
on  these  right-to-work  bills.  Huge  numbers  of  people  took  time  off  from 
their  working  days  to  come  in  and  say  this  hurts  the  working  men  and 
women  of  New  Hampshire.  We  need  to  reject  it.  What  we  have  in  the 
Senate,  and  the  motion  before  us  is  a  motion  for  interim  study.  There 
is  general  consensus  in  this  room  I  believe,  that  that  is  the  smart  mo- 
tion. We  have  heard  that  the  House  won't  take  this  bill.  The  House  doesn't 
need  this  bill.  We  don't  need  this  bill.  Interim  study  is  a  proper  motion. 
I  urge  our  members  to  go  with  this  to  vote  Senate  Bill  528  into  interim 
study.  Thank  you. 

Recess. 

Out  of  recess. 

Question  is  on  the  committee  report  of  interim  study. 

A  roll  call  was  requested  by  Senator  Prescott. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Gallus,  Below,  Green,  Flanders, 
Odell,  Roberge,  Peterson,  O'Hearn,  Foster,  Clegg,  Larsen,  Gatsas, 
Martel,  Sapareto,  D'Allesandro,  Estabrook,  Morse,  Cohen. 

The  following  Senators  voted  No:  Johnson,  Kenney,  Boyce, 
Barnes,  Prescott. 

Yeas:  18  -  Nays:  5 

Committee  report  of  interim  study  is  adopted. 

SB  323-L,  relative  to  the  age  groups  under  the  elderly  property  tax  ex- 
emption. Ways  and  Means  Committee.  Inexpedient  to  legislate,  Vote  5-0. 
Senator  D'Allesandro  for  the  committee. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  inexpe- 
dient to  legislate  on  Senate  Bill  323.  Senate  Bill  323  would  override  the 
local  option  communities  are  currently  afforded  and  the  committee  unani- 
mously recommends  inexpedient  to  legislate  on  Senate  Bill  323.  Thank 
you,  Mr.  President. 
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Committee  report  of  inexpedient  to  legislate  is  adopted. 

Senator  Barnes  in  opposition  to  the  motion  of  inexpedient  to 
legislate  on  SB  323-L. 

SB  357,  authorizing  municipalities  to  adopt  quarterly  billing  of  taxes. 
Ways  and  Means  Committee.  Ought  to  pass  with  amendment,  Vote  5-0. 
Senator  Odell  for  the  committee. 

Senate  Ways  and  Means 
March  11,  2004 
2004-0817S 
08/10 

Amendment  to  SB  357 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  Quarterly  Collection  of  Taxes.  Amend  RSA  76  by  in- 
serting after  section  15-a  the  following  new  section: 

76:15-aa  Quarterly  Billing  of  Taxes  in  Certain  Towns  and  Cities.  Any 
city  or  town  which  has  adopted  an  optional  fiscal  year  may  adopt  a  sys- 
tem for  quarterly  billing  and  collection  of  taxes  as  provided  in  RSA 
76:15-b. 

I.  In  a  city  or  town  that  adopts  the  provisions  of  RSA  76:15-b,  III,  the 
first  quarterly  bill  shall  be  due  and  payable  on  April  1  during  the  6-month 
conversion  period  prior  to  the  fiscal  year  beginning  on  July  1.  This  bill 
shall  be  an  amount  based  on  1/4  of  the  total  previous  year's  complete  city 
or  town,  school,  and  county  levy.  The  entire  amount  collected  on  April  1, 
except  for  the  county  portion,  shall  be  credited  to  the  city  or  town  to  fund 
the  6-month  conversion  period  budget  as  adopted  by  the  legislative  body. 

(a)  For  the  purposes  of  RSA  76:16,  RSA  76:16-a,  and  RSA  76:17, 
the  "notice  of  tax"  means  the  date  the  board  of  tax  and  land  appeals 
determines  to  be  the  last  date  of  mailing  of  the  tax  bill  issued  under  this 
paragraph. 

(b)  For  the  purposes  of  RSA  80:19,  the  assessment  date  for  the  tax 
bills  due  and  payable  on  April  1  of  the  first  year  of  implementation  of 
quarterly  tax  billing  shall  be  that  same  date  of  April  1. 

(c)  Thereafter,  beginning  with  the  newly  adopted  fiscal  year  begin- 
ning July  1,  tax  payments  shall  be  due  as  provided  in  paragraph  III. 

II.  In  any  city  or  town  which  has  adopted  both  an  optional  fiscal  year 
and  quarterly  billing,  taxes  shall  be  collected  in  the  following  manner. 

III. (a)  Tax  payments  shall  be  due  July  1,  October  1,  January  2,  and 
March  31  of  each  fiscal  year  to  fund  the  optional  fiscal  year  budget  and 
shall  be  the  basis  upon  which  the  tax  rate  shall  be  established  by  the 
department  of  revenue  administration. 

(b)  A  partial  billing  of  the  taxes  to  be  due  in  any  tax  year  shall  be 
computed  by  taking  the  previous  year's  assessed  valuation  times  the 
previous  year's  tax  rate,  as  determined  by  the  department  of  revenue 
administration,  divided  by  4;  provided,  however,  that  whenever  it  ap- 
pears to  the  assessors  that  certain  individual  properties  have  physically 
changed  in  valuation,  they  may  use  the  current  year's  appraisal  times 
the  previous  year's  tax  rate  divided  by  4  to  compute  the  partial  payment. 
Partial  payments  of  taxes  assessed  under  this  section  shall  be  due  and 
payable  on  July  1  and  October  1.  For  the  purpose  of  the  partial  pay- 
ments, a  list  of  assessed  property  shall  be  committed  by  the  board  of 
assessors  with  2  separate  warrants  under  their  hands  and  seal  directed 
to  the  collector  no  later  than  January  15.  The  collector  shall  mail  all  the 
bills  for  the  2  quarterly  partial  payments  no  later  than  30  days  before 
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their  due  dates.  The  collector  shall  receive  such  payments  and  credit 
the  amount  paid  towards  the  amount  of  the  taxes  eventually  assessed 
against  the  property. 

(c)  Payments  of  the  remainder  of  the  taxes,  minus  the  2  partial 
payments  due  on  July  1  and  October  1  of  that  year,  shall  be  due  and 
payable  in  2  equal  billings  on  January  2  and  March  31.  For  the  purpose 
of  these  final  remaining  partial  payments,  the  assessor  shall  commit  2 
separate  warrants  to  the  collector.  The  collector  shall  mail  all  the  bills 
for  the  2  remaining  tax  payments  no  later  than  30  days  before  their  due 
dates.  For  purposes  of  RSA  76:16,  RSA  76:16-a,  and  RSA  76:17,  the  "no- 
tice of  tax"  shall  mean  the  date  the  board  of  tax  and  land  appeals  de- 
termines to  be  the  last  date  of  mailing  of  the  January  2  quarterly  tax 
bill,  which  bill  is  based  on  the  current  year's  tax  rate  and  assessments. 

(d)  For  the  purpose  of  establishing  the  real  estate  tax  lien  under 
the  provisions  of  RSA  80:59,  for  the  tax  bills  due  and  payable  each  year 
after  the  adoption  of  quarterly  tax  billing,  the  real  estate  of  every  per- 
son or  corporation  may  be  subject  to  the  tax  lien  procedure  by  the  col- 
lector, in  case  all  taxes  against  the  owner  shall  not  be  paid  in  full  on  or 
before  April  1  next  after  its  assessment. 

IV.  If,  subsequent  to  the  collector  issuing  quarterly  bills,  the  assessors 
are  made  aware  of  a  change  in  ownership  in  a  parcel  so  billed,  the  asses- 
sors shall  amend  the  tax  list  and  notify  the  collector,  who,  upon  the  re- 
quest of  the  taxpayer,  shall  cause  to  be  mailed  to  the  new  owner  a  state- 
ment of  account  showing  the  balance  due  on  the  current  quarterly  billing. 

V.  Interest  at  the  rate  of  12  percent  per  annum  shall  be  charged  on 
all  taxes  not  paid  on  or  after  their  due  dates  or  30  days  after  mailing, 
whichever  is  later. 

2  Resident  Taxes;  Definitions.  Amend  RSA  72:l-d,  I(b)-(c)  to  read  as 
follows: 

(b)  In  towns  that  bill  semiannually,  pursuant  to  RSA  76:15-a,  the 
date  the  town  mails  the  second  tax  bill  to  the  taxpayers;  [and:] 

(c)  In  towns  operating  with  an  optional  fiscal  year,  pursuant  to  RSA 
31:94-a  or  a  special  legislative  act,  the  date  the  town  mails  the  first  tax 
bill  to  the  taxpayers,  provided  that  first  tax  bill  establishes  the  total  tax 
liability  for  the  tax  year  and  the  bill  includes  notice  that  abatements 
must  be  sought  from  the  first  billH;  and 

(d)  In  municipalities  that  bill  quarterly,  pursuant  to  RSA 
76:15-aa,  the  date  the  municipality  mails  the  final  tax  bill  to  the 
taxpayers. 

3  Apportionment,  Assessment  and  Abatement  of  Taxes;  Definitions. 
Amend  RSA  76:l-a,  I(b)-(c)  to  read  as  follows: 

(b)  In  towns  that  bill  semiannually,  pursuant  to  RSA  76:15-a,  the 
date  the  town  mails  the  second  tax  bill  to  the  taxpayers;  [attd] 

(c)  In  towns  operating  with  an  optional  fiscal  year,  pursuant  to  RSA 
31:94-a  or  a  special  legislative  act,  the  date  the  town  mails  the  first  tax 
bill  to  the  taxpayers,  provided  that  first  tax  bill  establishes  the  total  tax 
liability  for  the  tax  year  and  the  bill  includes  notice  that  abatements 
must  be  sought  from  the  first  bilU?];  and 

id)  In  municipalities  that  bill  quarterly,  pursuant  to  RSA 
76:15-aa,  the  date  the  municipality  mails  the  final  tax  bill  to  the 
taxpayers. 

4  Collection  of  Taxes;  Local  Option.  Amend  RSA  76:15-b  to  read  as  fol- 
lows: 

76:15-b  Local  Option. 
/.  Other  provisions  of  law  to  the  contrary  notwithstanding,  taxes  shall 
be  collected  in  any  town  or  city  in  a  manner  pursuant  to  RSA  76:15-a  if 
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said  town  or  city,  by  majority  vote  of  the  governing  body,  adopts  the  pro- 
visions thereof.  A  town  or  city  which  adopts  the  provisions  of  RSA  76:15- 
a  may  rescind  said  adoption  by  majority  vote  of  the  governing  body,  and 
the  general  statutes  relating  to  collection  of  taxes  shall  once  again  apply. 

//.  Taxes  shall  be  collected  in  any  town  or  city  in  a  manner 
pursuant  to  RSA  76:15-aa,  if  said  town  or  city,  by  majority  vote 
of  the  legislative  body,  adopts  the  provisions  thereof  A  town  or 
city  which  adopts  the  provisions  of  RSA  76:15-aa  may  rescind  said 
adoption  by  majority  vote  of  the  legislative  body,  and  the  general 
statutes  relating  to  collection  of  taxes  shall  once  again  apply. 

III.  Any  city  or  town  may,  by  majority  vote  of  the  legislative 
body,  adopt  a  fiscal  year  running  from  July  1  to  June  30  of  the 
following  year.  In  conjunction  with  that  vote,  the  city  or  town  is 
also  authorized,  by  majority  vote,  to  adopt  a  budget  for  the  pur- 
pose of  funding  a  6-month  conversion  period  through  the  adop- 
tion of  a  system  for  quarterly  collection  and  billing  of  taxes  as 
provided  in  RSA  76:15-aa. 

5  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  Senate  Bill  357.  Senate  Bill  357  as  amended,  authorizes 
municipalities  to  adopt  quarterly  billing  of  taxes  whether  the  city  or 
town  operates  out  of  fiscal  year  or  a  calendar  year.  All  parties,  includ- 
ing the  Municipal  Association  are  supportive  of  the  bill  as  amended  and 
the  committee  unanimously  recommends  ought  to  pass  with  amendment 
on  Senate  Bill  357.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Odell,  shouldn't 
this  bill  help  those  who  are  on  paying  tax  anticipation  notes,  for  those 
that  are  not  on  the  normal  quarterly  or  the  semi-annual  cycle? 

SENATOR  ODELL:  Thank  you  for  the  question.  Yes.  It  will  be  a  substan- 
tial benefit  to  some  of  the  communities. 

SENATOR  SAPARETO:  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  474-L,  exempting  property  owned  by  a  private  secondary  or  postsec- 
ondary  educational  institution  from  the  education  property  tax.  Ways 
and  Means  Committee.  Ought  to  pass.  Vote  3-1.  Senator  Clegg  for  the 
committee. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
Senate  Bill  474.  Senate  Bill  474  exempts  the  TAPE  CHANGE  second- 
ary and  post  secondary  educational  institutions  from  the  statewide  por- 
tion of  the  education  property  tax.  While  private  colleges  in  New  Hamp- 
shire contribute  directly  to  local  municipal  services  as  well  as  housing 
and  retail  markets  in  their  community,  they  are  at  a  competitive  disad- 
vantage because  New  Hampshire  is  the  only  state  in  the  country  that 
charges  its  private  colleges  a  property  tax.  Senate  Bill  474  levels  the 
playing  field  and  the  committee  recommends  ought  to  pass.  Thank  you, 
Mr.  President. 

Recess. 
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Out  of  recess. 

MOTION  TO  TABLE 

Senator  Clegg  moved  to  have  SB  474-L  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  474-L,  exempting  property  owned  by  a  private  secondary  or  postsec- 
ondary  educational  institution  from  the  education  property  tax. 

Senator  D'Allesandro  rule  #42  on  SB  474-L. 

HB  618-FN-A,  making  technical  corrections  to  certain  local  property 
tax  laws.  Ways  and  Means  Committee.  Ought  to  pass  with  amendment, 
Vote  5-0.  Senator  D'Allesandro  for  the  committee. 

Senate  Ways  and  Means 
March  9,  2004 
2004-0745S 
09/10 

Amendment  to  HB  618-FN-A 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  making  technical  corrections  to  certain  local  property  tax  laws, 
relative  to  posting  of  municipal  budgets,  relative  to  claims  for 
low  and  moderate  income  homeowners  property  tax  relief,  and 
allowing  the  city  of  Manchester  to  issue  certificates  of  occupancy 
and  building  permits  for  airport  district  aeronautical  facilities. 

Amend  the  bill  by  replacing  all  after  section  2  with  the  following: 

3  Property  Taxation;  Conditions  for  Elderly  Exemption.  Amend  RSA 
72:39-a,  Il(d)  to  read  as  follows: 

(d)  Owned  by  a  resident,  or  the  resident's  spouse,  either  of  whom 
meets  the  age  requirement  for  the  exemption  claimed,  and  when  they 
have  been  married  to  each  other  for  at  least  5  consecutive  years. 

4  Elderly  Exemption;  Adoption  and  Modification.  Amend  RSA  72:39-b, 
II  to  read  as  follows: 

II.  An  elderly  exemption,  based  on  assessed  value  for  qualified  tax- 
payers, [shall]  may  be  granted  for  a  different  dollar  amount  determined 
by  the  town  or  city,  to  a  person  65  years  of  age  up  to  75  years,  to  a  per- 
son 75  years  of  age  up  to  80  years,  and  to  a  person  80  years  of  age  or 
older.  To  qualify,  the  person  must  have  been  a  New  Hampshire  resident 
for  at  least  5  consecutive  years,  own  the  real  estate  individually  or  jointly, 
or  if  the  real  estate  is  owned  by  such  person's  spouse,  they  must  have 
been  married  to  each  other  for  at  least  5  consecutive  years.  In  addition, 
the  taxpayer  must  have  a  net  income  in  each  applicable  age  group  of  not 
more  than  a  dollar  amount  determined  by  the  town  or  city  of  not  less 
than  $13,400  or,  if  married,  a  combined  net  income  of  not  more  than  a 
dollar  amount  determined  by  the  town  or  city  of  not  less  than  $20,400; 
and  own  net  assets  not  in  excess  of  a  dollar  amount  determined  by  the 
town  or  city  of  not  less  than  $35,000  excluding  the  value  of  the  person's 
residence  or,  if  married,  combined  net  assets  not  in  excess  of  a  dollar 
amount  determined  by  the  town  or  city  of  not  less  than  $35,000  exclud- 
ing the  value  of  the  residence.  Under  no  circumstances  shall  the  amounts 
of  the  exemption  for  any  age  category  be  less  than  $5,000.  The  combined 
net  asset  amount  for  married  persons  shall  apply  to  a  surviving  spouse 
until  the  sale  or  transfer  of  the  property  by  the  surviving  spouse  or  until 
the  remarriage  of  the  surviving  spouse. 
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5  Municipal  Budget  Law;  Posting  of  Budget.  Amend  RSA  32:5,  VII  to 
read  as  follows: 

VII.  The  governing  body  shall  post  certified  copies  of  the  budget,  with 
the  warrant  for  the  meeting.  The  operating  budget  warrant  shall 
contain  the  amount  as  recommended  by  the  budget  committee  if 
there  is  one.  In  the  case  of  towns,  the  budget  shall  also  be  printed  in  the 
town  report  made  available  to  the  legislative  body  at  least  one  week  be- 
fore the  date  of  the  annual  meeting.  A  school  district  or  village  district  may 
vote,  under  an  article  inserted  in  the  warrant,  to  require  the  district  to 
print  its  posted  budget  in  an  annual  report  made  available  to  the  district's 
voters  at  least  one  week  before  the  date  of  the  annual  meeting.  Such  dis- 
trict report  may  be  separate  or  may  be  combined  with  the  annual  report 
of  the  town  or  towns  within  which  the  district  is  located. 

6  Property  Tax  Relief;  Exemption  for  Certain  Late  Filed  Claims.  Amend 
RSA  198:57,  VI  and  VII  to  read  as  follows: 

VI. fa^  Complete  applications  for  state  tax  relief  shall  be  filed  with 
the  department  of  revenue  administration  between  May  1  and  June  30 
following  the  due  date  of  the  final  tax  bill  as  defined  in  RSA  76:l-a  for 
state  education  property  taxes.  [If  an  otherwise  qualified  claimant  shall 
satisfy  the  commissioner  that  such  claimant  was  prevented  by  accident, 
mistake,  or  misfortune  from  filing  a  complete  application  on  or  before 
June  30,  the  commissioner  may  receive  the  complete  application  at  a 
later  date  and  grant  the  relief  for  that  tax  year.] 

(b)  The  commissioner  may  accept  late  filed,  but  complete, 
applications  filed  on  or  before  November  1,  under  the  following 
circumstances: 

(1)  The  claimant  satisfies  the  commissioner  that  the  claim- 
ant was  prevented  from  timely  filing  the  application  due  to  ac- 
cident, mistake  or  misfortune. 

(2)  The  claimant  or  other  adult  member  of  the  household 
requested  an  extension  of  time  to  file  his  or  her  federal  income 
tax  return. 

VII.  Each  claimant  shall  provide  a  copy  of  his  or  her  federal  income 
tax  return  and  a  copy  of  the  federal  income  tax  return  for  each  adult 
member  of  the  claimant's  household  for  the  corresponding  tax  period. 
Claimants  and  adult  household  members  who  were  not  required  to  file 
a  federal  tax  return  for  the  immediately  prior  tax  period  may  submit  an 
affidavit  to  such  effect  in  lieu  of  a  tax  return  which  document  shall  in- 
clude the  affiant's  social  security  number.  A  claimant  or  any  other 
adult  member  of  the  household,  who  requested  an  extension  to  file 
his  or  federal  income  tax  return,  shall  attach  a  copy  of  the  fed- 
eral extension  to  the  claim.  A  claimant  who  asserts  ownership  in  a 
homestead  because  he  or  she  holds  equitable  title,  or  the  beneficial  in- 
terest for  life,  in  the  homestead  shall  also  submit  a  copy  of  the  document 
creating  such  interest  and  a  copy  of  the  federal  tax  return,  if  any,  for  the 
immediately  prior  tax  period,  of  the  trust  holding  legal  title  to  the  home- 
stead. Any  documents  submitted  shall  be  considered  confidential,  and 
protected  under  RSA  21- J:  14. 

7  New  Paragraph;  Property  Tax  Relief;  Authority  to  Audit  Claims  for 
Relief.  Amend  RSA  198:59  by  inserting  after  paragraph  I  the  following 
new  paragraph: 

I-a.  The  commissioner  shall  have  the  authority  to  audit  any  claim 
for  relief  filed  under  this  subdivision  to  determine  whether  the  claim  has 
been  granted  erroneously.  Any  such  audit  shall  commence  within  3  years 
after  the  claim  has  been  granted.  Any  assessment  made  by  the  commis- 
sioner shall  be  subject  to  appeal  in  accordance  with  RSA  198:60,  I. 
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8  Property  Tax  Relief;  Appeal  of  Assessment.  Amend  RSA  198:60,  I  to 
read  as  follows: 

I.  Whenever  the  commissioner  refuses  to  grant  a  claimant  [a]  tax 
relief,  or  after  an  audit,  assesses  an  amount  against  the  claimant 
for  property  tax  relief  granted  including  interest  and  applicable 
penalties  for  an  erroneously  paid  claim,  the  claimant  may  appeal  in 
writing  within  30  days  of  notice  of  such  refusal  or  assessment  to  the 
board  of  tax  and  land  appeals. 

9  Certificates  of  Occupancy  and  Other  Building  Permits. 

I.  Notwithstanding  any  law  to  the  contrary  and  in  furtherance  of  the 
Intermunicipal  Agreements  between  the  City  of  Manchester  and  the  Town 
of  Londonderry  dated  March  3,  1981  and  March  9,  1992,  as  amended  on 
June  16,  2003,  the  city  of  Manchester,  through  its  department  of  aviation, 
shall,  with  respect  to  aeronautical  facilities  within  the  airport  district, 
have  the  authority  to  issue  certificates  of  occupancy  and  other  permits 
which  a  local  building  inspector  would  be  authorized  to  issue  under  the 
state  building  code  as  defined  by  RSA  155-A.  "Aeronautical  facilities"  and 
"airport  district"  shall  have  the  same  meaning  as  such  terms  do  in  the 
above  agreements,  as  they  may  be  amended  from  time  to  time  by  the 
parties. 

IL  The  authority  granted  in  this  section  shall  lapse  in  the  event  that 
the  above-referenced  agreements  and/or  their  successors  are  amended 
by  the  city  of  Manchester  and  the  town  of  Londonderry  to  eliminate  the 
department  of  aviation's  authority  to  issue  such  permits. 

10  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0745S 

AMENDED  ANALYSIS 
This  bill: 

I.  Makes  technical  corrections  to  certain  local  property  tax  laws  allow- 
ing for  exemptions. 

11  Clarifies  the  requirements  for  posting  of  the  budget  with  the  war- 
rant for  a  town  or  school  district  meeting. 

III.  Limits  the  filing  period  for  late  low  and  moderate  income  homeowners 
property  tax  relief  claims  to  the  November  1  after  the  June  30  filing 
deadline  for  that  tax  year.  The  bill  extends  the  late  filing  allowance  to 
claimants  who  have  requested  an  extension  for  filing  their  federal  in- 
come tax  returns.  The  bill  also  authorizes  the  commissioner  of  the  de- 
partment of  revenue  to  audit  low  and  moderate  income  property  tax  re- 
lief claims  up  to  3  years  after  the  claim  has  been  paid. 

IV.  Allows  the  city  of  Manchester  to  issue  certificates  of  occupancy  and 
local  building  permits  with  respect  to  aeronautical  facilities  within  the 
airport  district. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  that 
House  Bill  618  ought  to  pass  with  amendment.  This  bill  as  amended, 
corrects  various  oversights  to  last  session's  Senate  Bill  45,  a  bill  that 
made  broad  changes  to  property  tax  laws.  House  Bill  618  as  amended 
makes  technical  corrections  to  the  enabling  language  for  local  property 
tax  relief  and  clarifies  the  deadline  for  filing.  The  committee  adopted 
an  amendment  to  allow  the  city  of  Manchester  to  issue  certificates  of 
occupancy  and  building  permits  for  airport  district  aeronautical  facilities. 
The  committee  unanimously  recommends  ought  to  pass  with  amendment 
on  House  Bill  618.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
I  see  here  in  section  five  under  the  municipal  budget  law,  "The  operating 
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budget  warrant  shall  contain  the  amount  as  recommended  by  the  bud- 
get committee,  if  there  is  one."  Would  that  require  that  the  warrants 
have  a  listing  of  a  recommended  budget  from  an  advisory  budget  commit- 
tee or  would  that  simply  be  those  who  were  operating  under  the  mu- 
nicipal budget  act? 

SENATOR  D'ALLESANDRO:  I  would  defer  to  Senator  Klemm,  Senator 
Peterson  on  that  one.  Senator  Klemm  do  you  yield? 

SENATOR  CLEGG:  Senator  Clegg. 

SENATOR  D'ALLESANDRO:  Senator  Clegg,  excuse  me. 

SENATOR  CLEGG:  Senator  Klemm  was  the  last  guy. 

SENATOR  D'ALLESANDRO:  Look  a  like. 

SENATOR  CLEGG:  Oh,  excuse  me.  I  would  like  to  point  out  something. 
Senator  Peterson,  it  was  a  clarification  for  exactly  that  purpose.  It  would 
have  to  be  a  municipal  budget  act  community.  If  it  was  just  an  advisory 
that  Representative  Patten  explained  to  us  that  an  advisory  committee, 
there  would  still  be  the  selectmen  or  the  school  board  that  would  have 
their  numbers  on  their  warrant.  It  was  a  clarification  of  that  problem. 

SENATOR  PETERSON:  Thank  you.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Senator  Gatsas  offered  a  floor  amendment. 

Sen.  Gatsas,  Dist.  16 

March  16,  2004 

2004-0859S 

09/01 

Floor  Amendment  to  HB  618-FN-A 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  making  technical  corrections  to  certain  local  property  tax  laws, 
relative  to  posting  of  municipal  budgets,  relative  to  claims  for 
low  and  moderate  income  homeowners  property  tax  relief,  al- 
lowing the  city  of  Manchester  to  issue  certificates  of  occupancy 
and  building  permits  for  airport  district  aeronautical  facilities, 
and  authorizing  Manchester  Airport  to  tow  and  impound  aban- 
doned vehicles. 

Amend  the  bill  by  inserting  after  section  9  the  following  and  renumber- 
ing the  original  section  10  to  read  as  11: 
10  Manchester  Airport;  Towing  and  Impounding  Abandoned  Vehicles. 

I.  Notwithstanding  the  provisions  of  RSA  262  or  any  other  provision 
of  law,  Manchester  Airport  shall  be  authorized  to  tow,  impound,  and  dis- 
pose of  abandoned  vehicles  from  parking  lots,  parking  garages  and  road- 
ways within  the  approved  Airport  district. 

II.  Abandoned  vehicles  towed  and  impounded  shall  be  stored  at  a 
secure  location  until  such  time  as  they  are  claimed  by  an  authorized 
person  or  disposed  of  in  accordance  with  RSA  262:31  -  RSA  262:40-c. 

2004-0859S 

AMENDED  ANALYSIS 
This  bill: 

I.  Makes  technical  corrections  to  certain  local  property  tax  laws  allow- 
ing for  exemptions. 
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II  Clarifies  the  requirements  for  posting  of  the  budget  with  the  war- 
rant for  a  town  or  school  district  meeting. 

III.  Limits  the  filing  period  for  late  low  and  moderate  income  homeowners 
property  tax  relief  claims  to  the  November  1  after  the  June  30  filing 
deadline  for  that  tax  year.  The  bill  extends  the  late  filing  allowance  to 
claimants  who  have  requested  an  extension  for  filing  their  federal  in- 
come tax  returns.  The  bill  also  authorizes  the  commissioner  of  the  de- 
partment of  revenue  to  audit  low  and  moderate  income  property  tax  re- 
lief claims  up  to  3  years  after  the  claim  has  been  paid. 

IV.  Allows  the  city  of  Manchester  to  issue  certificates  of  occupancy  and 
local  building  permits  with  respect  to  aeronautical  facilities  within  the 
airport  district. 

V.Allows  Manchester  Airport  to  tow  and  impound  abandoned  vehicles. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  The  amendment  has  to  do  with  the  "Manchester  Airport 
shall  be  authorized  to  tow,  impound,  and  dispose  of  abandoned  vehicles 
from  parking  lots,  parking  garages  and  roadways  within  the  approved 
Airport  district.  Abandoned  vehicles  towed  and  impounded  shall  be 
stored  at  a  secure  location  until  such  time  as  they  are  claimed  by  an 
authorized  person  or  disposed  of  in  accordance  with  RSA  262:31  -  RSA 
262:40-c."  This  just  helps  the  airport  to  get  vehicles  that  have  been 
abandoned  or  left,  out  of  airport  parking  areas  and  parking  garages. 
Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  would  like  to  rise 
in  support  of  Senator  Gatsas'  amendment.  This  issue  was  contained  in 
Senate  Bill  471,  which  was  a  bill  that  attracted  a  great  deal  of  contro- 
versy when  we  had  it  before  the  Senate  Judiciary  Committee  earlier  this 
year,  in  which  we  placed  in  interim  study  by  a  vote  of  this  body.  But  I 
think  this  is  a  reasonable  solution  to  authorize  and  permit  Manchester 
Airport  to  deal  with  abandoned  vehicles  and  without  putting  them  in  a 
position  of  having  sole  authority  over  same.  In  other  words,  other  tow- 
ing authorities  who  come  in  and  work  as  they  have  in  the  past,  but  the 
airports  hands  wouldn't  be  tied  when  they  have  a  vehicle  which  is  in 
their  way  and  they  need  to  deal  with.  So  I  thank  Senator  Gatsas  for  his 
amendment. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Gatsas,  I  pre- 
sume, but  I  don't  know  that  abandoned,  is  that  a  defined  term  in  the 
statute  or  how  does  the  airport  know  that  a  car  parked  in  the  garage  is 
abandoned?  Is  there  some  time  limit? 

SENATOR  GATSAS:  It  has  dust  on  it.  I  would  assume  that  they  must 
have  some  sort  of  idea  if  it  is  abandoned  and  it  has  been  there  for  some 
amount  of  time  that  they  don't  assume  somebody  is  going  to  pick  it  up. 
It  could  be  a  month,  two  months,  I  would  assume  that  they  must  have 
something  there  that  gives  them  that  answer. 

SENATOR  BELOW:  Would  it  be  safe  to  say  that  if  it  is  not  defined  in 
statute,  the  intent  would  be  that  they  provide  a  policy  that  let's  people 
who  park  there,  know  when  their  vehicle  might  be  considered  aban- 
doned? 

SENATOR  GATSAS:  I  am  sure  that  that  will  be  relayed  to  them,  and  I 
am  sure  that  they  don't  have  a  problem  with  that. 

SENATOR  BELOW:  Okay.  Thank  you. 

Floor  amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

HB  1311-FN,  establishing  a  committee  to  study  decreasing  the  insur- 
ance premium  tax.  Ways  and  Means  Committee.  Ought  to  pass  with 
amendment,  Vote  5-0.  Senator  D'Allesandro  for  the  committee. 

Senate  Ways  and  Means 
March  11,  2004 
2004-0816S 
01/09 

Amendment  to  HB  1311 
Amend  subparagraph  Kb)  as  inserted  by  section  2  of  the  bill  by  replac- 
ing it  with  the  following: 

(b)  Three  members  of  the  senate,  appointed  by  the  president  of  the 
senate. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  that 
House  Bill  1311  ought  to  pass  with  amendment.  Decreasing  the  insur- 
ance premium  tax  could  represent  a  significant  economic  development 
tool  for  the  state  by  attracting  companies  and  creating  jobs.  In  addition, 
any  revenue  loss  to  the  general  fund  because  of  this  reduction,  could  be 
offset  in  part  by  an  increase  in  the  business  enterprise  tax  against  which 
insurance  companies  are  allowed  a  credit.  The  committee  will  look  at  a 
variety  of  options  including  whether  the  tax  should  be  reduced  to  some- 
where between  one  and  two  percent.  The  committee  reduced  the  state 
membership  on  this  committee  from  five  to  three  members,  and  unani- 
mously recommends  ought  to  pass  with  amendment  on  House  Bill  1311. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  343,  relative  to  landowner  permission  for  OHRV  operation  and  relative 
to  loading  and  unloading  OHRVs  on  highways.  Wildlife  and  Recreation 
Committee.  Ought  to  pass.  Vote  3-2.  Senator  Gallus  for  the  committee. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  I  move  Senate  Bill  343 
ought  to  pass.  The  Department  of  Fish  and  Game  requested  this  bill  to 
clarify  that  the  operator  of  an  OHRV  must  obtain  permission  to  use  their 
recreational  vehicle  on  the  property  of  a  private  or  public  landowner.  This 
clarification  will  allow  Conservation  Officers  to  apprehend  and  prosecute 
those  individuals  who  operate  illegally  on  local,  state,  or  federal  proper- 
ties. Senate  Bill  343  also  repeals  the  statute  that  allows  OHRV  users  to 
operate  their  vehicle  up  to  500'  from  the  point  of  loading  or  unloading  as 
they  travel  to  a  trailhead.  In  1991  when  this  statute  was  enacted,  the  trail 
system  was  not  what  it  is  today.  Now  we  have  an  expanded  trail  system 
and  easily  accessible  parking  lots.  There  is  no  longer  a  need  to  allow 
OHRV  users  to  unload  or  load  their  vehicles  in  the  public  right-of-way. 
This  change  will  reduce  the  occurrence  of  hazards  to  vehicular  traffic.  The 
Wildlife  Committee  recommends  Senate  Bill  343  ought  to  pass  and  asks 
for  your  support.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 
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Senator  Sapareto  is  in  opposition  to  the  passage  of  SB  343. 

SB  495-FN,  relative  to  original  and  youth  operators'  licenses.  Transpor- 
tation Committee.  Ought  to  pass  with  amendment,  Vote  4-1.  Senator 
Kenney  for  the  committee. 

Senate  Transportation 
March  10,  2004 
2004-0803S 
03/05 

Amendment  to  SB  495-FN 
Amend  the  bill  by  replacing  section  4  with  the  following: 

4  Original  License;  Revocation  and  Suspension.  Amend  RSA  263:14, 
III(a)-(b)  to  read  as  follows: 

IIL(a)  The  director  is  authorized  to  revoke  or  suspend  any  original 
license  [issued  under  title  XXI]  held  by  a  person  under  20  years  of 
age  after  a  hearing  before  a  hearing  officer  upon  a  showing  by  its 
records  or  other  sufficient  evidence  that  the  driver  has  committed  [an 
offense  during  the  first  year  following  the  issuance  of  an  original  license 
or  has  committed  2  or  more  offenses  during  the  first  2  years]  an  offense 
listed  in  RSA  259:39, 1(g) -(q)  or  II  following  the  issuance  of  an  origi- 
nal license  for  which  the  original  license  holder  has  been  convicted. 

(b)  The  periods  of  suspension  or  revocation  set  forth  in  subpara- 
graph Ill(a)  of  this  section  shall  be  as  follows: 

(1)  For  a  first  [offense  during  the  first  year  following  the  issu- 
ance of  an  original  license]  offense  listed  in  RSA  259:39,  1(g) -(q)  or 
II,  up  to  20  days. 

(2)  For  a  second  [offense  during  the  first  2  years  following  the 
issuance  of  an  original  license]  offense  listed  in  RSA  259:39, 1(g)-(q) 
or  II,  up  to  45  days. 

(3)  For  a  third  or  subsequent  [offense  during  the  first  2  years  fol- 
lowing the  issuance  of  an  original  license]  offense  listed  in  RSA  259:39, 
I(g)-(q)  or  II,  up  to  90  days. 

Amend  the  bill  by  replacing  section  7  with  the  following: 
7  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  KENNEY:  Thank  you,  IVlr.  President.  I  move  Senate  Bill 
495-FN  ought  to  pass  with  amendment.  This  bill  modifies  the  expira- 
tion and  suspension  provisions  of  the  original  and  youth  operators'  li- 
cense. Our  committee  decided  to  further  amend  Senate  Bill  495  to  clarify 
that  a  Department  of  Safety  Hearings  Officer  will  have  the  authority  to 
suspend  or  revoke  the  license  of  a  person  under  the  age  of  20,  after  a 
full  hearing,  for  a  period  of  up  to  20-days  for  a  first  moving  violation, 
up  to  45-days  for  the  second  moving  violation,  and  up  to  90-days  for  a 
third  or  subsequent  violation.  The  specific  duration  of  suspension  or 
revocation  will  be  based  on  the  reasonable  discretion  of  the  hearing  of- 
ficer. The  original  committee  amendment,  which  has  been  incorporated 
into  the  current  amendment,  specifies  that  the  offenses  listed  under  the 
Habitual  Offender  statute,  RSA  259:39, 1(g)-(q)  or  section  H  are  the  same 
offenses  for  which  the  license  of  an  individual  under  20  years  of  age  can 
be  revoked  or  suspended.  After  a  great  deal  of  review  and  discussion,  the 
Transportation  Committee  recommends  Senate  Bill  495-FN  ought  to 
pass  with  amendment  and  requests  your  support.  Thank  you. 

SENATOR  BELOW:  Thank  you,  IMr.  President.  Although  I  voted  against 
the  amendment  in  committee,  I  would  say  that  I  think  the  committee 
amendment  is  an  improvement  over  the  original  bill  and  what  we  had 
last  time.  The  inclusion  of  the  words  "up  to"  clearly  indicates  an  expec- 
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tation  of  reasonable  discretion  being  exercised  based  on  circumstances. 
I  would  note  that  the  amendment  in  what  will  be  section  four  of  the  bill 
only  applies  to  original  licenses  held  by  a  person  under  20  years  of  age. 
Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  spoke  against  this  bill 
several  sessions  ago.  I  won't  repeat  all  that  I  said  then.  I  do  believe  that 
this  bill  leaves  it  open  to  young  people  being  abused  by  a  town  that  doesn't 
like  them  congregating  in  a  particular  area  or  driving  in  a  certain  area.  I 
think  that  this  makes  the  penalty  for  some  very  minor  offenses,  they 
might  be  picked  up  for  to  be  a  little  onerous  and  I  am  against  it  on  that 
basis.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  EATON  (In  the  Chair):  At  lunch  time  Senator  Morse  had  to 
leave  here  for  a  few  minutes.  He  had  to  go  and  receive  the  Chief  John  P. 
Ganley  Community  Service  Award  for  outstanding  integrity  to  the  com- 
munity. He  just  got  an  award  a  couple  of  weeks  ago,  so  his  wall  is  get- 
ting heavy.  But  we  want  to  commend  him  and  just,  congratulations. 
Senator  Morse. 

SENATOR  MORSE:  Mr.  President,  I  would  like  to  thank  you  and  my 
fellow  Senators  for  the  courtesy's  that  were  extended  to  me  today.  I  am 
sure  that  my  family  wants  to  send  those  same  thank  yous.  Thank  you 
very  much. 

SENATOR  EATON  (In  the  Chair):  Thank  you  Senator  Morse.  Integrity 
is  a  major  factor  around  here  and  that  is  quite  an  honor.  We  shall  be  in 
recess  till  tomorrow  at  ten  a.m. 

Recess. 

Out  of  recess. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 
You  know  what?  You  don't  usually  pray  right  now  because  this  is  in  the 
middle  of  a  session,  but  it  won't  hurt.  Great  leaders,  good  leaders,  and 
even  average  leaders,  and  you  can  decide  where  you  fit  into  that  scheme, 
discover  the  habit  of  stopping  from  time  to  time  in  the  middle  of  what- 
ever they  are  doing,  even  in  the  middle  of  a  legislative  session,  and  just 
taking  a  breath  and  reflecting  and  pondering  and  wondering.  So  why 
don't  you  take  one  of  those  breaths  right  now  and  pause  for  a  moment 
and  think  about  these  three  things  before  you  rush  back  into  your  work 
for  us.  To  begin,  go  back  in  your  mind  and  reconnect  with  the  first  rea- 
sons that  you  decided  to  run  for  public  office  and  serve  in  this  role.  I 
wonder  what  you  are  remembering.  Second,  how  does  what  you  are  ac- 
tually experiencing  here  and  accomplishing  here  match  up  with  what  you 
came  here  to  do  for  us?  I  wonder  how  you  feel  about  that?  Lastly,  who 
is  setting  your  priorities  and  your  agenda  for  you?  That  is  always  a  good 
thing  to  check  on.  You  are  our  leaders.  Thank  you  for  pausing  to  think 
about  those  things  for  a  moment.  Let  us  pray: 

Slow  us  down,  O  Lord,  less  in  the  frenetic  rush  of  those  things  we  feel 
we  must  accomplish,  we  get  in  our  own  way,  block  our  own  effectiveness 
and  forget  who  we  are  and  whose  we  are.  Amen 

Senator  O'Hearn  led  the  Pledge  of  Allegiance. 
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INTRODUCTION  OF  GUESTS 
MOTION  TO  TAKE  OFF  THE  TABLE 

Senator  Gatsas  moved  to  have  SB  302-FN-L  taken  off  the  table. 

Adopted. 

SB  302-FN-L,  making  technical  corrections  to  the  education  funding 
formula. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  guess  we  need  to  start 
with  a  little  bit  of  history.  I  probably  won't  get  hoarse  until  maybe  three- 
thirty.  Last  session  we  passed  a  bill  out  of  here,  608,  with  a  20-4  vote. 
We  went  to  a  Committee  of  Conference.  That  bill  moved  along  with  the 
understanding  that  there  would  be  a  study  committee  to  try  and  tweak 
some  of  the  numbers  to  help  some  of  the  communities  that  may  have  lost 
money.  After  working  through  four  or  five  months,  fundamentally  the 
formula  did  not  change.  The  formula  still  said  equalized  evaluation  per 
child  in  the  state,  if  you  were  below  that  average  the  state  would  help 
you  with  aid.  If  you  were  above  that  average  you  would  not  receive  the 
aid.  When  we  were  constructing  House  Bill  608,  the  formula  that  came 
over  from  the  House,  removed  special  education  transportation  for  the 
2004  portion  in  their  bill.  Also  in  that  bill  was  targeted  aid.  When  it  came 
to  the  Senate,  there  was  no  funding  for  the  targeted  aid  portion.  Unbe- 
known to  the  Senate,  when  we  passed  our  version  of  education  funding, 
we  assumed  that  transportation  for  special  education  students  was  in- 
cluded. It  was  never  the  intent  of  the  Senate  to  not  to  pay  for  special 
education  transportation  for  kids  K-8.  That  was  discovered  when  we 
were  on  the  study  committee.  So  that  was  one  of  the  things  that  mem- 
bers of  the  committee  felt  that  had  to  be  included,  was  special  educa- 
tion transportation  which  was  about  $13  million.  Another  position  that 
was  found  during  the  Committee  of  Conference  by  Representative  Ma- 
jor, was  that  in  the  bill  of  608,  any  community  that  was  two  hundred 
percent  greater  than  the  state  average  would  not  receive  special  educa- 
tion, free  and  reduced  lunches  or  any  of  the  other  funding  sources.  He 
had  found  that  Meredith  and  Dublin,  being  two  donor  communities  in 
previous  legislation,  became  receiver  communities.  He  brought  up  a  good 
point.  We  went  back.  We  looked  at  the  formula  and  we  reduced  that  from 
two  hundred  percent  to  one  hundred  and  fifty  percent  to  fix  that  prob- 
lem in  the  formula.  We  also  included,  when  we  first  went  to  the  Com- 
mittee of  Conference,  to  fund  the  targeted  aid  that  the  House  had  in 
their  funding  formula.  We  removed  $300  per  child  in  free  and  reduced 
lunch  in  the  Senate  version  to  fund  that,  which  was  $10  million.  The 
original  bill  that  left  the  Senate,  had  $438  million  of  funding  for  educa- 
tion. At  the  Committee  of  Conference  we  changed  that  by  $10  million 
and  brought  it  down  to  $428  million.  I  think  that  if  you  go  back  and  you 
compare  the  numbers  in  the  original  608  bill  that  left  here  in  the  Sen- 
ate, there  were  Senators  that  looked  at  the  new  computation  on  educa- 
tion funding  and  thought  that  it  was  fair  and  equitable  across  the  state. 
While  we  sat  there  during  those  four  months  trying  to  put  a  study  com- 
mittee together  that  would  form  different  legislation  that  might  have 
tweaked  something,  I  can  tell  you  that  this  bag  is  filled  with  every  con- 
ceivable method  of  trying  to  put  fair  and  equity  back  into  a  formula  that 
was  already  fair  and  equitable.  There  is  no  common  thread  in  the  state 
of  New  Hampshire  that  you  can  pull  that  is  going  to  make  239  commu- 
nities happy.  I  certainly  believe  in  my  heart  that  if  this  legislation  was 
before  us  four  years  ago,  it  was  the  fairest  and  most  equitable  way  to 
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distribute  funding  to  the  state  of  New  Hampshire.  People  ask  the  ques- 
tion, "Well  what  does  this  formula  do  in  the  out  years?"  And  you  go  in 
and  you  try  to  do  your  computations,  and  they  are  all  in  this  bag,  to  say 
what  happens  in  2006  and  2007.  The  problem  is  that  this  formula  deals 
with  equalized  evaluation,  the  number  of  students,  the  number  of  stu- 
dents that  are  in  free  and  reduced  lunch,  the  number  of  students  that 
are  in  special  education.  So  I  did  a  novel  thing.  I  said,  we  have  all  of  that 
information  for  2004.  Why  don't  we  run  it  backwards  to  see  what  would 
happen?  The  scary  thing  is,  it  distributed  $411  million.  Exactly  what  the 
distribution  was  before  the  targeted  aid.  So  when  you  look  at  that  num- 
ber, it  didn't  distribute  it  in  the  same  manner  that  the  old  legislation  did, 
it  distributed  it  in  a  more  fair  and  equitable  manner.  What  was  the  charge 
when  we  first  started?  Get  more  money  to  the  poor  towns.  Take  money 
away  from  the  wealthy  towns.  Attempt  to  remove  the  donor  communi- 
ties. House  Bill  608  as  it  left  here  did  all  three  things.  So,  fundamen- 
tally, you  have  sheet  in  front  of  you  that  shows  you  four  columns.  Those 
four  columns,  if  we  did  nothing  to  legislation,  and  didn't  touch  it,  the 
state  would  have  sent  out  $317  million  in  2005  with  a  statewide  prop- 
erty tax  of  $5.80.  The  next  column  is  what  was  actually  sent  in  2004  with 
a  rate  of  $4.92.  So  for  the  people  that  are  in  the  property  poor  towns  that 
say  you  took  608  and  you  took  money  from  us  when  you  put  together  the 
formula  with  the  study  committee,  I  agree.  We  did.  That  is  a  one-year 
fix.  How  convenient  that  we  have  a  classroom  of  students  when  we  are 
on  this  subject,  because  it  is  all  about  the  kids.  And  it  is  all  about  edu- 
cation funding.  So  we  are  not  taking  money  from  a  community  any  dif- 
ferently than  when  we  looked  at  the  formula  because  it  was  a  one  time 
fix.  That  one  time  fix,  if  you  take  a  look  and  if  we  look  at  Allenstown, 
because  that  is  the  first  plaintiff  community  and  it  is  one  of  my  seat 
friends  communities.  If  we  did  nothing  to  the  law,  Allenstown  would 
have  gotten  $2.9  million  for  2005.  In  2004  they  went  to  $3.1  million.  In 
the  committee,  in  608,  we  gave  them  $3.7.  You  notice  that  they  go  down 
to  $3,583  with  the  study  committee  change.  Why  did  they  go  down?  Be- 
cause when  we  went  in  and  effectively  took  the  six  percent  reduction 
across  the  board,  that  affected  Allenstown.  It  affects  them  in  2005  only 
because  in  2004  the  formula  goes  back,  and  there  is  no  discount  factor 
in  2006.  So  I  think  that  it  is  important  to  understand  that  when  you  look 
at  these  sheets  as  we  all  do,  and  we  don't  listen  to  the  formula,  because 
that  is  the  fair  and  equitable  thing.  Senator  O'Hearn  and  I  and  Sena- 
tor Morse,  have  gone  out  to  a  lot  of  communities  and  we  have  talked 
about  the  education  funding  formula.  Well  we  got  a  notice  one  day  that 
Senator  Roberge  wanted  us  to  go  to  Bedford.  Senator  Morse  wasn't  able 
to  attend.  Senator  O'Hearn  was  looking  for  a  way  not  to  attend.  Sena- 
tor Gatsas  just  didn't  know  what  to  do  because  obviously  Bedford  is  a 
community  that  according  to  the  formula,  gets  less  money.  But  we  went. 
Before  we  gave  them  a  spread  sheet,  we  talked  about  the  formula.  We 
talked  about  equalized  evaluation  per  student  and  we  went  through  the 
whole  formula.  I  can  tell  you  that  the  questions  that  were  being  asked 
were  very  pertinent  ones.  The  statement  that  was  made  when  we  con- 
cluded, before  they  got  a  spread  sheet  was,  "this  sounds  like  a  fair  for- 
mula." Let's  understand  that  Bedford,  when  you  look  at  the  sheet,  went 
from  $3.3  milKon  in  2004  to  $2.3  million  in  2005  with  608,  and  they 
thought  it  was  fair.  They  sent  us  a  letter.  I  believe  that  Senator  O'Hearn 
might  have  gotten  one,  and  I  think  that  they  sent  one  to  Senator  Roberge, 
saying  that  608  was  a  fair  formula.  With  all  honesty,  their  comment  was 
they  were  expecting  zero.  They  were  expecting  zero.  So  they  thought  they 
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hit  megabucks  because  they  got  $2.3  milUon.  Now  that  is  a  school  board. 
That  is  not  the  selectmen.  Those  are  school  board  members.  I  think  that 
everyone  of  you  will  attest  that  probably  the  hardest  critics  that  we  have 
in  this  education  funding  formula  are  the  school  boards.  But  there  was 
a  school  board  that  took  the  time  to  take  a  look  at  the  formula,  under- 
stand what  it  was  doing,  and  how  it  was  going  to  work  in  the  future. 
Never  did  I  ever  attempt  to  pit  the  wealthy  towns  against  the  poor  towns. 
When  this  formula  was  devised,  it  was  built  by  the  top  line,  left  to  right 
with  a  total.  I  can  tell  you  that  if  the  total  had  special  education  trans- 
portation in  it,  that  bill  would  have  left  here  with  roughly  $444  million 
distributed  to  the  state.  That  is  the  number.  You  will  see  that  by  the 
spreadsheets  that  you  just  got.  If  you  take  a  look  at  the  last  long  page, 
the  top  row  tells  you  that  it  is  $444  million.  That  is  what  would  have 
been  distributed  for  education  funding  if  we  hadn't  given  $10  million  up 
for  the  targeted  aid  on  the  House  version.  So  we  can  sit  here  and  say, 
"I  don't  want  to  vote  for  this  because  it  takes  money  away  from  my  com- 
munity" and  "I  don't  want  to  vote  for  that  because  it  puts  money  in  some- 
body else's  pocket."  But  I  invite  anybody  and  I  think  Senator  Foster, 
when  we  first  started  talking  about  this  formula,  I  said  to  him,  I  could 
explain  it  to  him  over  a  cup  of  coffee.  He  said,  "no,  I  need  a  box  of  Joe." 
I  think  that  now  that  he  understands  the  formula,  because  I  am  sure 
that  you  will  hear  from  him  later,  that  it  does  make  sense.  It  makes 
sense  to  the  point  that  the  distribution  is  there.  He  may  not  agree  with 
it  but  at  least  it  is  fair.  It  may  not  be  fair  because  his  community  receives 
less  money,  no  question.  But  I  guess  the  question  is,  why  does  it  receive 
less  money?  It  receives  less  money  because  their  equalized  evaluation 
per  child  is  close  to  the  state  average.  That  is  not  a  bad  thing.  That  is  a 
good  thing.  Nashua's  done  a  great  job  of  bringing  industry  to  the  state. 
That  is  not  bad.  I  think  that  everyone  of  us... I  think  that  Senator  Gallus 
would  sit  there  and  say,  gee  can  you  send  up  a  hundred  of  those  compa- 
nies up  to  Berlin. 

SENATOR  GALLUS:  Ten. 

SENATOR  GATSAS:  Ten.  That  would  help  Berlin.  So  it  is  not  a  bad 
thing.  What  this  formula  does,  it  allows  for  a  community  that  if  next 
year,  Claremont  brings  ten  of  those  companies  to  Claremont,  and  their 
equalized  evaluation  per  child  goes  up,  they  need  less  help.  So  it  is  not 
bad  that  equalized  evaluation  per  child  is  so  high.  What  is  bad?  It  was 
cold  turkey.  As  I  said,  I  think  that  when  we  look  at  any  formula,  if  this 
formula  was  put  on  the  table  four  years  ago,  I  think  that  Nashua  would 
have  been  happy  because  the  original  formula  as  it  was  computed  for 
Nashua  four  years  ago,  original  formula,  they  got  zero.  My  belief  is  that 
they  needed  19  votes  to  move  it.  Miraculously,  there  was  money  for 
Nashua.  Well,  when  this  formula  was  done,  nobody  came  in  to  talk  to 
me  and  said,  "You  know,  if  you  want  my  vote,  I  need  more  money."  The 
formula  doesn't  work  that  way.  There  is  no  thread  in  the  state  of  New 
Hampshire  that  you  can  pull  to  draw  those  communities  out  to  help 
them.  It  fundamentally  says,  here  is  the  formula,  distribute  the  funds. 
We  will  hear  from  everybody  that  says  you  don't  have  an  income  factor 
in  your  formula.  Well  Senator  Green  said  that  and  said  to  me  in  the 
beginning,  "Do  you  think  that  you  can  try  that?"  We  attempted  it.  He 
will  be  the  first  one  to  tell  you  that  as  soon  as  he  saw  the  results  of  the 
numbers,  it  turned  the  whole  formula  upside  down.  So  it  was  within 
that.  As  I  said  when  I  had  the  bag  on  the  table,  there  has  not  been  any- 
thing that  anybody  has  brought  to  the  table  that  I  have  not  attempted 


SENATE  JOURNAL  17  MARCH  2004  577 

to  put  into  the  formula  to  fix.  But  there  is  no  common  thread.  This  ba- 
sically has  three  fundamental  features.  They  are  unchanged  from  the 
original  formula.  So  with  that,  folks,  I  will  end  my  conversation  and  let 
the  debate  continue.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  rise 
in  opposition  to  302.  I  was  one  of  the  Senators  who  voted  for  608.  I  can 
tell  you  that  302  and  608's  basis  for  equalized  evaluation  per  pupil  is  a 
wonderful  thing,  light  years  ahead  of  what  we  had  before  as  I  continu- 
ally have  said  when  we  discussed  this  bill.  I  do  support  that  and  the  hard 
work  of  Senator  Gatsas  and  the  other  members  put  in.  But  unfortunately, 
right  now  we  are  in  the  second  half  of  the  biennium.  Budgets  have  been 
set  by  most  of  the  communities  that  we  have  right  now,  with  the  amount 
that  we  told  them  we  would  be  giving  them.  As  the  Senators  who  have 
traveled  around  this  state  know,  we  have  been  telling  people  what  they 
were  getting  and  now  it  might  be  different.  That  means  that  the  com- 
munities that  are  going  to  receive  less  are  going  to  have  to  raise  their 
local  property  taxes  to  cover  amounts  that  they  were  supposed  to  receive 
but  they  are  not  getting  now.  Towns  that  got  a  little  more,  made  out. 
There  weren't  that  many  of  them,  but  made  out  better.  We  are  working 
with  a  limited  amount  of  money  right  now.  I  agree  that  we  are  structur- 
ally under  funded.  But  right  now,  to  be  able  to  make  that  change,  to 
make  that  change  for  the  different  amounts  after  the  school  boards  have 
set  their  budgets  right  now,  creates  the  chaos  that  they  criticized  us  with 
year  after  year.  So  I  don't  think  this  is  the  appropriate  time  to  do  that. 
We  also  have  within  the  bill,  it  is  already  passed  into  law,  an  artificial 
reduction  in  the  rate  to  placate  the  towns  with  the  lowest  tax  rates,  which 
I  think  is  absolutely  the  wrong  way  to  go  because  we  are  doing  it  at  the 
expense  of  the  property  poorest  towns  right  now.  Towns  that  are  hurt 
the  most,  that  have  the  most  difficulty  raising  tax  dollars  for  education 
are  going  to  get  hit  again  by  this  bill.  It  is  taking  from  those  poorer  towns 
to  give  to  those  middle  communities  so  that  we  can  make  it  more  palat- 
able for  the  bulk  of  the  state.  I  don't  think  that  is  really  the  case.  We 
also  have  inadequate  hardship  relief  that  is  within  the  plan  and  that 
should  have  been  addressed  into  it.  I  know  that  we  have  increased  that, 
we  have  been  wrangling  with  this  over  a  number  of  years.  But  we  need 
to  make  that  hardship  relief  a  substantive  relief  effort  across  the  state. 
Again,  302  doesn't  do  that.  Right  now,  I  think  what  we  need  to  do  is,  we 
passed  608,  we  told  the  towns  what  they  were  are  going  to  be  receiving. 
I  think  that  we  should  keep  our  word.  Thank  you,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  Before  I  go  onto  questions,  I  want  to 
do  some  protocol  here  first.  I  just  want  to  let  you  know  that  302  is  ought 
to  pass,  pending  motion  is  the  committee  amendment.  Before  we  go  into 
other  questions  and  all,  I  would  like  to  go  to  the  committee  amendment, 
and  then  to  Senator  Green  for  an  amendment,  and  then  we  would  go  to 
questions  for  Senator  Sapareto. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  The  current  amendment 
that  is  before  you,  we  found  that  it  needs  to  be  adjusted  to  accomplish 
what  we  all  want  it  to  accomplish,  which  is  take  the  cap  out  of  the  for- 
mula, the  CPI  index.  So  the  intent  of  the  amendment  that  I  will  offer, 
once  you  approve  the  current  amendment,  Mr.  President,  will  be  to  clarify 
that  language.  The  intent  of  the  Finance  Committee  amendment  is  to 
remove  that  CPI  tax  index,  also  known  as  the  inflation  cap  from  the 
education  funding  formula.  The  amendment  printed  in  the  calendar  re- 
moves the  CPI  index  section  from  the  Senate  Bill  302.  However,  due  to 
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a  drafting  oversight,  it  does  not  remove  the  CPI  index  from  the  exist- 
ing law,  so  there  would  be  conflict  between  the  law  and  the  current  way 
in  which  it  is  drafted.  The  floor  amendment  which  will  be  #0836,  which 
will  be  handed  out  if  you  approve  the  current  amendment,  corrects  this 
oversight  by  adding  a  repeal  of  RSA  198:40-C,  II.  I  just  wanted  you  to 
know  that  is  coming.  Thank  you,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  I  just  wanted  to  make  sure  this  was 
all  in  place  before  we  continued  on  with  our  discussion.  Do  you  wish  to 
speak  now,  Senator  Estabrook,  to  that  amendment? 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  just  wanted  to  rise 
in  strong  support  of  the  committee  amendment  and  to  the  floor  amend- 
ment removing  the  CPI  cap.  I  have  been  an  outspoken  opponent  of  this 
cap  ever  since  the  idea  was  introduced  many  years  ago  in  the  Adequacy 
Commission.  It  was  very  clear  then,  and  I  am  glad  that  it  is  very  clear 
now  to  more  people,  that  a  CPI  cap  is  inappropriate  in  relation  to  fund- 
ing education,  mostly  because  it  doesn't  include  labor  costs  at  all.  Where 
we  all  know  that  three-quarters  or  more  of  school  budgets  involve  labor 
costs,  it  was  very  clear  back  then  to  me  that  this  cap  would  not  work. 
We  found  that  it  doesn't  work  and  it  is  time  to  get  rid  of  it. 

Question  is  on  the  adoption  of  the  committee  amendment  (0652). 

Amendment  adopted. 

Senator  Boyce  is  in  opposition  to  the  committee  amendment  on 
SB  302-FN-L. 

Senator  Green  offered  a  floor  amendment. 

Sen.  Green,  Dist.  6 

March  15,  2004 

2004-0836S 

04/10 

Floor  Amendment  to  SB  302-FN-LOCAL 

Amend  the  bill  by  replacing  sections  13-14  with  the  following: 

13  Repeal.  The  following  are  repealed: 

I.  Section  12  of  this  act,  relative  to  total  state  aid  for  education  for 
the  2005  fiscal  year. 

II.  RSA  198:40-c,  II,  relative  to  the  consumer  price  index  adjustment 
for  total  state  aid  for  education. 

14  Effective  Date. 

I.  Section  1  of  this  act  and  paragraph  I  of  section  13  of  this  act  shall 
take  effect  July  1,  2005. 

II.  The  remainder  of  this  act  shall  take  effect  July  1,  2004  at  12:01  a.m. 

2004-0836S 

AMENDED  ANALYSIS 
This  bill: 

I.  Includes  the  cost  of  transporting  educationally  disabled  pupils  in  the 
distribution  of  state  aid  for  education  in  each  fiscal  year. 

II.  Allows  municipalities  which  have  a  local  equalized  valuation  per 
pupil  which  is  less  than  or  equal  to  150  percent  of  the  statewide  average 
equalized  valuation  per  pupil  to  receive  certain  targeted  per  pupil  aid. 

III.  Provides  transition  grants  to  certain  municipalities  for  the  2005 
fiscal  year  only. 

IV.  Amends  certain  statutory  provisions  concerning  the  distribution  of 
state  aid  for  education. 
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SENATOR  GREEN:  I  rise  to  offer  the  floor  amendment. 

Floor  amendment  adopted. 

Senator  Boyce  is  in  opposition  to  the  floor  amendment  (0836s) 
on  SB  302-FN-L. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  This  is  the  second  day  in 
a  row  that  I  have  risen  to  speak  on  behalf  of  fairness  and  equity.  I  have 
in  my  mind  what  Reverend  Jones  said  this  morning  about  remember- 
ing why  we  came  here.  I  was  on  the  Finance  Committee  last  year  when 
we  worked  through  on  608.  It  wasn't  perfect  and  we  knew  that.  It  needed 
to  be  tweaked  and  I  respect  greatly  the  work  of  Senator  Gatsas,  Sena- 
tor Morse  and  Senator  O'Hearn,  the  time  and  the  effort  that  they  put 
in.  But  rather  than  tweaking  608  which  is  the  law  of  the  state  of  New 
Hampshire  right  now,  they  adjusted  and  changed  it  dramatically  in  the 
bill  that  is  before  you.  What  has  happened  is,  we  have  taken  money  from 
the  poorest  communities  and  shifted  it  to  the  wealthier  communities.  It 
is  clear  that  that  has  been  done.  It  comes  at  a  time  that  is  disastrous 
for  some  of  the  communities  in  this  state.  Clearly,  I  have  some  towns 
that  in  a  sense,  get  a  better  deal  with  302.  But  let  me  give  you  a  couple 
of  figures  about  some  other  towns.  The  city  of  Claremont,  the  named 
city  in  the  lawsuit,  loses  from  the  grant  that  is  in  the  current  law  right 
now,  nearly  7  percent.  A  loss  of  $643,000.  Claremont,  a  city  with  an 
equalized  valuation  per  student,  of  $283,000.  But  now  look  at  Amherst. 
Under  302,  this  is  putting  money  where  it  is  needed  the  most?  Amherst 
gets  an  increase  of  more  than  $784,000  or  30  percent  increase  in  their 
grant.  Now  is  this  equity  for  a  town,  the  city  of  Claremont  that  has  half 
of  the  equalized  valuation  versus  Amherst  which  has  an  equalized  valu- 
ation of  $535,000  behind  each  student?  Where  is  the  fairness  and  the 
equity?  We  have  taken  money  from  one  of  the  poorest  towns  in  the  state 
of  New  Hampshire  and  we  shifted  it  to  a  wealthier  community.  What  was 
the  purpose?  What  was  the  result?  Take  the  town  of  Newport,  five  thou- 
sand people.  The  equalized  valuation  of  $248,000.  They  are  going  to  lose 
$311,000  from  what  is  in  the  current  law.  Almost  6  percent.  Meanwhile, 
the  town  of  Orford,  $675,000  of  equalized  valuation  behind  each  student, 
and  their  grant  is  going  up  by  74  percent.  Tell  me  about  equity.  Tell  me 
about  fairness.  Tell  me  about  those  young  people  in  Claremont  and  in 
Newport,  and  these  other  towns  that  are  going  to  suffer  a  disadvantage 
because  of  this  legislation.  Thank  you  very  much,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Odell,  the  ques- 
tion that  I  have  for  you  is  what  was  the  grant  for  Claremont  in  2004? 

SENATOR  ODELL:  The  grant  in  2004,  we  would  have  to  go  and  look  here. 

SENATOR  GATSAS:  Maybe  I  can  help  you.  It  was  $7,658,995. 

SENATOR  ODELL:  Right. 

SENATOR  GATSAS:  What  was  the  tax  rate? 

SENATOR  ODELL:  I  don't  have  that  here. 

SENATOR  GATSAS:  It  was  $4.92.  I  will  help  you  with  that  one  also. 

SENATOR  ODELL:  Alright. 

SENATOR  GATSAS:  The  grant  that  came  out  of  608  was  a  grant  that 
$8,516,045.  What  was  the  amount  of  money  that  Claremont  was  going 
to  receive  if  nothing  in  legislation  was  going  to  be  touched? 
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SENATOR  ODELL:  Thank  you  for  the  question.  Senator,  the  problem 
is  that  the  community  was  operating  on  a  law  that  is  on  the  books  right 
now.  A  law  that  we  passed.  They  went  to  the  polls  in  Claremont,  and 
because  we  are  operating  in  a  transparent  way,  the  loss  that  they  were 
going  to  have  between  2004... the  grant  that  was  anticipated  that  is  in 
the  law  for  2005,  the  people  turned  down  their  overall  budget.  It  has  had 
a  very  devastating  effect  in  that  community. 

SENATOR  GATSAS:  Senator,  would  you  believe  that  the  amount  of 
money,  based  on  the  study  committee,  went  up  some  $216,000  from 
what  the  law  would  have  been  in  2005  in  608  if  it  hadn't  passed?  And 
close  to  $300,000  of  what  they  received  in  2004?  What  that  amounts 
to  is  a  fifty  cent  reduction  in  the  tax  rate. 

SENATOR  ODELL:  I  would  believe  that,  but  I  would  also  suggest, 
Senator,  that  from  the  law  that  is  on  the  books  right  now,  the  city  of 
Claremont's  grant  decreases  by  $643,000  based  on  Senate  Bill  302. 

SENATOR  GATSAS:  Thank  you. 

Senator  Foster  offered  a  floor  amendment. 

Sen.  Foster,  Dist.  13 
Sen.  Larsen,  Dist.  15 
Sen.  Below,  Dist.  5 
Sen.  Estabrook,  Dist.  21 

March  10,  2004 

2004-0776S 

04/10 

Floor  Amendment  to  SB  302-FN-LOCAL 

Amend  the  bill  by  replacing  all  after  section  11  with  the  following: 

12  State  Aid  for  Education;  Fiscal  Year  2005  Grants.  Notwithstanding 
RSA  198:40-c,  for  the  2005  fiscal  year,  total  state  aid  for  education  for  a 
municipality  with  a  local  equalized  valuation  per  pupil  as  calculated  in 
RSA  198:40,  II,  which  is  less  than  or  equal  to  150  percent  of  the  statewide 
average  equalized  valuation  per  pupil,  as  calculated  in  RSA  198:40, 1,  shall 
be  determined  as  follows: 

I.  For  the  2005  fiscal  year,  a  municipality  shall  receive  not  less  than 
80  percent  of  the  amount  of  total  state  aid  for  education  received  by  such 
municipality  in  the  2004  fiscal  year.  A  municipality  which  is  scheduled 
to  receive  less  than  80  percent  of  such  amount  shall  receive  a  transition 
grant  in  an  amount  sufficient  to  increase  the  municipality's  fiscal  year 
2005  total  state  aid  for  education  to  80  percent  of  the  amount  received 
by  such  municipality  in  fiscal  year  2004. 

II.  A  municipality's  total  state  aid  for  education,  as  calculated  in  para- 
graph I,  shall  be  multiplied  by  0.942,  and  the  result  shall  be  the  adjusted 
total  state  aid  for  education  for  the  2005  fiscal  year  which  shall  be  dis- 
tributed to  such  municipality  in  the  2005  fiscal  year. 

III.  A  municipality's  adjusted  total  state  aid  for  education  for  the 
2005  fiscal  year,  as  calculated  in  paragraph  II  of  this  section,  shall  not 
be  less  than  95  percent  of  the  amount  of  total  state  aid  for  education 
received  by  such  municipality  in  the  2004  fiscal  year. 

13  Tobacco  Tax;  Fiscal  Year  2005  Tax  Imposed.  Amend  RSA  78:7  to 
read  as  follows: 

78:7  Tax  Imposed.  A  tax  upon  the  retail  consumer  is  hereby  imposed 
at  the  rate  of  [5£]  75  cents  for  each  package  containing  20  cigarettes 
or  at  a  rate  proportional  to  such  rate  for  packages  containing  more  or 
less  than  20  cigarettes,  on  all  cigarettes  sold  at  retail  in  this  state.  The 
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payment  of  the  tax  shall  be  evidenced  by  affixing  stamps  to  the  small- 
est packages  containing  the  cigarettes  in  which  such  products  usually 
are  sold  at  retail.  The  word  "package'  as  used  in  this  section  shall  not 
include  individual  cigarettes.  No  tax  is  imposed  on  any  transactions, 
the  taxation  of  which  by  this  state  is  prohibited  by  the  Constitution  of 
the  United  States. 

14  Tobacco  Tax;  Tax  Imposed.  RSA  78:7  is  repealed  and  reenacted  to 
read  as  follows: 

78:7  Tax  Imposed.  A  tax  upon  the  retail  consumer  is  hereby  imposed  at 
the  rate  of  52  cents  for  each  package  containing  20  cigarettes  or  at  a  rate 
proportional  to  such  rate  for  packages  containing  more  or  less  than  20 
cigarettes,  on  all  cigarettes  sold  at  retail  in  this  state.  The  payment  of  the 
tax  shall  be  evidenced  by  affixing  stamps  to  the  smallest  packages  con- 
taining the  cigarettes  in  which  such  products  usually  are  sold  at  retail. 
The  word  "package'  as  used  in  this  section  shall  not  include  individual 
cigarettes.  No  tax  is  imposed  on  any  transactions,  the  taxation  of  which 
by  this  state  is  prohibited  by  the  Constitution  of  the  United  States. 

15  Repeal.  Section  12  of  this  act,  relative  to  total  state  aid  for  educa- 
tion for  the  2005  fiscal  year,  is  repealed. 

16  Effective  Date. 

I.  Sections  1,  14,  and  15  of  this  act  shall  take  effect  July  1,  2005. 

II.  The  remainder  of  this  act  shall  take  effect  July  1,  2004  at  12:01  a.m. 

2004-0776S 

AMENDED  ANALYSIS 
This  bill: 

I.  Includes  the  cost  of  transporting  educationally  disabled  pupils  in  the 
distribution  of  state  aid  for  education  in  each  fiscal  year. 

II.  Allows  municipalities  which  have  a  local  equalized  valuation  per 
pupil  which  is  less  than  or  equal  to  150  percent  of  the  statewide  average 
equalized  valuation  per  pupil  to  receive  certain  targeted  per  pupil  aid. 

III.  Provides  transition  grants  to  certain  municipalities  for  the  2005 
fiscal  year  only. 

IV.  Amends  certain  statutory  provisions  concerning  the  distribution  of 
state  aid  for  education. 

V.  Increases  the  tobacco  tax  from  52  cents  to  75  cents  for  the  2005  fis- 
cal year. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment  and  ask  that  it  be  passed  out.  If  I  may,  I  will  state  that  I 
had  two  amendments.  One  that  contemplated  the  committee  amend- 
ment passing  and  one  that  contemplated  it  failing.  I  was  unaware  of  the 
floor  amendment  so,  in  fact,  this  would  have  to  be  remedied  if  it  were 
passed  to  contemplate  the  floor  amendment  that  Senator  Green  put  out. 
But  it  does  contemplate  the  CPI  cap  having  been  removed.  Before  I  speak 
about  the  amendment  itself,  I  need  to  discuss  how  I  think  that  we  got 
to  this  point,  which  is  a  little  bit  different  than  what  Senator  Gatsas 
talked  about.  In  response  to  the  Claremont  decisions  of  the  Supreme 
Court,  the  legislature  passed  an  education  funding  plan  founded  on, 
among  other  things,  the  statewide  property  tax.  The  statewide  property 
tax  causes  taxes,  real  property  taxes,  to  be  collected  in  one  community, 
to  be  paid  into  the  state  in  certain  instances  and  then  redistributed  back 
to  the  poorer  communities  of  our  state.  Nothing  is  all  that  unusual  about 
that  process.  You  know,  residences  and  businesses  paying  taxes  to  Con- 
cord and  having  them  redistributed  for  certain  purposes  around  the  state. 
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You  look  at  Nashua,  you  got  businesses... people  talked  about  the  busi- 
nesses in  our  community.  They  pay  a  heck  of  a  lot  of  business  enterprise 
tax  and  business  profits  tax  and  it  goes  up  to  Concord  and  it  is  spread 
around  the  state.  I  don't  hear  anybody  complaining  about  that  in  our 
community  because  we  are  one  state.  It  is  how  state's  work.  But  never- 
theless in  this  instance,  in  the  case  of  the  statewide  property  tax,  towns 
that  were  paying  it  in  were  smart,  real  smart.  They  coined  a  phrase, 
"donor  town",  and  it  has  become  here  and  in  the  other  body  and  around 
the  state,  almost  like  a  four  letter  word.  The  same  time,  they  were  push- 
ing the  hardship  that  they  felt,  being  a  donor  town.  Nashua  being  a  do- 
nor town  with  BET  and  BPT,  we  don't  talk  about  it  that  way  though.  But 
with  the  statewide  property  tax,  Portsmouth  and  other  towns  are  donor 
towns.  At  the  same  time  that  was  happening,  there  was  a  feeling  that 
the  formula  wasn't  working  for  other  reasons.  A  consensus  came  up  and 
I  think  Senator  Gatsas  actually  spoke  to  the  consensus,  "Got  to  do  some- 
thing about  those  donor  towns.  Got  to  give  them  relief.  Got  to  give  them 
relief  quick  and  we  got  to  do  something  about  this  formula."  The  result? 
This  body  passed  Senate  Bill  608  as  it  was  adopted  here  in  the  Senate. 
And,  for  all  practical  purposes,  although  we  still  have  a  statewide  prop- 
erty tax,  it  is  gone.  It  is  on  the  books  for  constitutional  reasons.  It  doesn't 
really  raise  a  dime  that  is  redistributed  to  anybody.  There  is  a  couple 
of  towns,  I  don't  know  who  they  are.  I  am  sure  that  Senator  Gatsas  does, 
but  there  is  a  couple  of  towns,  I  think,  that  are  still  going  to  have  to  pay 
in.  But  basically,  the  statewide  property  tax  is  repealed.  It  is  gone,  we 
have  done  away  with  it.  Dispensing  with  it,  took  about  $30  million  out 
of  available  aid  that  was  going  to  be  given  to  cities  and  towns  around 
the  state.  While  we  did  that,  there  is  something  that  we  didn't  do.  We 
didn't  come  up  with  any  alternative  revenue  to  put  back  into  the  sys- 
tem to  take  care  of  that  $30  million  that  we  took  out.  We  didn't  do  any- 
thing. We  took  $30  million  away  and  we  didn't  put  it  back  in.  So  the 
Senate  passed  House  Bill  608,  which  I  opposed  for  a  lot  of  reasons,  I 
spoke  about  it  at  the  time.  What  I  will  say  is  that  I  understand  the  for- 
mula now,  after  drinking  a  lot  of  cups  of  coffee.  Still  I  am  not  excited 
about  it,  but  nevertheless,  this  body  passed  it.  The  House  didn't  like  it 
and  we  had  a  Committee  of  Conference.  Guess  what?  It  got  worse.  It 
didn't  get  better,  it  got  worse.  Why?  Because  they  insisted  that  we  took 
$10  million,  that  Senator  Gatsas  spoke  about,  pull  it  out  of  2005  and  put 
it  into  2004  for  so-called  targeted  aid.  Targeted  aid  is  not  a  bad  thing.  I 
think  it  is  a  good  thing.  But  when  you  take  money  and  move  it  from  one 
place  and  put  it  to  another  it  causes  hardship  and  that  is  what  we  did. 
We  moved  $10  million  out.  So  where  did  we  end  up  then?  We  took  $30 
million  out  when  we  got  rid  of  the  statewide  property  tax  for  use  in  2005 
and  then  we  took  another  $10  million  out,  so  now  we  are  $40  million  out. 
The  $10  million  was  taken  out  to  placate  the  House  not  because,  I  think, 
people  here  thought  it  was  a  great  idea.  For  some  towns  like  my  own, 
the  result  has  been  simply  devastating.  The  city  of  Nashua  has  moved 
from  receiving  about  $29  million  in  2003  to  just  under  $22  million  un- 
der the  bill  that  is  before  you  today  in  2005.  That  is  losing  $7  million  in 
a  span  of  two  years.  Frankly,  it  really  is  not  two  years  because  we  passed 
this  bill  in  June  and  they  had  to  really  get  ready  for  it  a  year  later.  That 
is  really  pretty  quick,  I  think.  Seven  million  dollars  is  about  8  percent 
of  our  total  school  budget.  It  is  a  big  percentage.  Nashua  is  not  alone.  A 
lot  of  other  communities  were  hit  just  as  hard.  Now  Nashua,  you  may 
have  read  in  the  paper,  sort  of  drastic  things  are  being  discussed,  like 
closing  a  school,  getting  rid  of  kindergarten,  getting  rid  of  senior  high 
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school  transportation.  Because  it  is  such  a  hardship  to  the  city.  So  this 
is  how  I  see  it.  The  legislature  voted,  when  it  got  rid  of  the  statewide 
property  tax,  to  give  certain  towns  around  the  state,  a  substantial  tax 
cut,  millions  and  millions  of  dollars.  Those  donor  towns  got  a  tax  cut.  In 
essence,  because  we  didn't  do  anything  about  the  money  that  we  pulled 
out,  I  will  guarantee  that  there  will  be  tax  increases  in  other  towns.  Yes, 
the  rate  of  the  statewide  property  tax  got  cut,  but  that  doesn't  do  any 
good  because  unless  you  are  a  donor  town  before,  you  have  to  raise  the 
local  property  taxes.  You  end  up  in  the  same  place  and  then  some,  if  your 
grant  dropped  off.  I  sort  of  describe  it  like  this  way:  We  turned  off  the 
light  switch.  It  is  off,  boom.  Your  grant  just  went  down.  It  went  down 
suddenly  without  warning.  No  town,  in  my  view,  can  plan  for  that.  I  don't 
care  if  you  are  a  rich  town  or  a  poor  town.  When  you  take  money  out 
like  that  quickly,  it  creates  a  hardship.  To  me,  friends,  this  is  the  type 
of  thing  that  we  do  here  that  brings  us  into  great  criticism  around  the 
state.  It  is  when  people  talk  about  look  what  those  guys  do  in  Concord. 
When  you  take  a  light  switch  and  shut  it  off  without  a  warning  to  a  town, 
I  think  Senator  Odell  in  effect,  was  speaking  about  that  before,  you  know, 
his  town  relied  on  it,  whether  they  should  have  or  not,  they  did,  it  cre- 
ates, to  me,  tremendous  hardship.  Because  towns  can't  plan  properly. 
Town  budgets  are  built  from  year  to  year.  They  are  just  suddenly  pulled 
out  of  the  air.  Keep  in  mind  that  when  the  Governor  ran,  he  ran  on  a 
platform  of  stabilizing  things,  not  moving  them  around  suddenly  and 
quickly.  So  nobody  planning  in  cities  and  towns  would  have  known  about 
this.  I  have  heard  people  complain,  "You  guys  built  two  expensive  high 
schools.  What  are  you  doing  there?  Of  course  things  are  going  to  go  up." 
Yes,  we  knew  costs  were  going  to  go  up  in  my  city.  Of  course  they  knew 
it  was  going  to  go  up.  But  what  they  didn't  think  was  that  somebody  was 
going  to  turn  off  the  light  switch  and  drop  their  aid  $7  million  in  a  year. 
It  is  with  that  background  and  that  perspective  that  I  have,  that  I  offer 
this  amendment.  It  works  simply.  It  takes  House  Bill  608  as  amended 
by  302  and  it  says  that  the  formula  will  stay  in  place  that  Senator  Gatsas 
has  worked  up  and  worked  very  hard  to  produce,  but  in  2005,  you  will 
get  at  least  95  percent  of  what  you  received  in  2004.  It  matters  not 
what  kind  of  town  you  are.  It  doesn't  matter  if  you  are  rich  or  poor  and 
that  is  obviously  in  the  eyes  of  the  beholder.  It  merely  says  that  you 
are  going  to  get  95  percent,  you  are  not  going  to  suffer  more  than  a  5 
percent  hit  from  2004  to  2005.  Rather  than  turning  off  a  light  switch, 
we  are  going  to  dim  the  lights  a  little  bit.  We  are  going  to  dim  it  slowly. 
We  are  not  going  to  just  turn  it  off  all  at  once.  Yes,  this  costs  something. 
It  costs  $30  million.  The  same  $30  million  that  we  pulled  out  of  the 
statewide  property  tax.  How  do  I  propose  to  do  that?  By  increasing  the 
cigarette  tax  twenty-three  cents.  I  only  do  it  by  the  way  for  a  single 
year.  Just  one  year,  this  transition  year.  The  tax  automatically  goes 
back  to  where  it  was  in  the  previous  year.  Where  does  the  money  go, 
this  increase  that  I  am  talking  about?  Take  a  look  at  the  spread  sheets. 
I  have  handed  them  out  to  you.  We  probably  got  so  many  right  now, 
you're  not  sure  which  one  relates  to  this  bill  that  I  am  talking  about 
here,  but  I  guess  it  is,  I  am  going  to  call  it,  more  vertical.  It  has  three 
columns,  net  grant,  a  grant  for  95  percent  for  fiscal  year  2004  and  to- 
tal amount  distributed.  Goffstown  would  receive  $871,000  more.  Do- 
ver, $781,000  more.  Concord,  $325,000.  Portsmouth,  nothing.  It  shouldn't 
get  anything.  They  got  their  tax  cut  when  we  passed  that  bill.  Hudson, 
$1.3  million.  Merrimack,  $1.8  million.  Laconia,  $1.2  million.  Exeter, 
$913,000.  Londonderry,  $594,000.  Littleton,  $584,000.  Now  on  the  ciga- 
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rette  tax,  what  are  the  criticisms  that  I  am  hearing?  Well  the  one  that 
I  am  hearing  is,  "What  a  waste  of  time.  The  Governor  is  going  to  veto 
it."  "We  can't  pass  that.  We  know  the  Governor  is  going  to  just  pull  out 
his  pen  and  veto  it."  Well,  folks,  we  wouldn't  have  passed  a  budget  if  we 
were  worried  about  what  the  Governor  was  going  to  do,  whether  he  was 
going  to  veto  it  or  not.  There  is  a  long  list  of  other  bills  that  he  has  ve- 
toed in  the  past.  I  don't  know  about  you,  but  I  get  elected  to  represent 
my  district  and  the  state.  I  can't  worry  what  the  executive  is  going  to 
do  from  year  to  year.  Often  times  people  say  they  are  going  to  veto  things 
to  posture  as  we  all  know.  Even  if  he  isn't,  I  frankly,  don't  much  care. 
Others  will  say  that  it  is  going  to  hurt  the  ma  and  pop  stores.  I  have 
handed  also  to  you,  and  you  should  have  before  you,  the  tax  rates  around 
the  nation.  What  they  are.  I  have  underlined  our  surrounding  states. 
Well  Massachusetts  today  is  at  a  $1.51.  That  is  about  a  dollar  more  than 
we  are  right  now.  We  are  at  .52  right  now.  Vermont  is  $1.19  and  Maine 
$1.  So  I  guess  we  would  end  up  at  .75  and  we  would  only  be  .25  lower 
than  Maine.  Some  people  might  be  concerned  about  that.  Keep  in  mind 
though  that  Maine  has  a  sales  tax  and  they  tax  cigarettes.  I  think  that 
they  even  tax  the  tax  which  is  pretty  creative,  but  they  do  it.  I  think  that 
you  end  up  at  about  probably  a  $1.15  or  a  little  bit  more  for  a  net  pack 
of  cigarettes.  People  say,  "Well  the  ma  and  pa  stores  are  going  to  be  hit." 
I  don't  think  so.  I  think  the  spread  is  still  great.  Ask  yourself  this:  If 
prices  are  what  drives  your  purchasing  habits,  are  you  going  to  drive 
from  Massachusetts  to  New  Hampshire  to  save  .75  a  pack?  I  think  so.  I 
know  that  I  do  it  for  a  gallon  of  gasoline.  I  think  that  you  would  all  do 
it  for  a  gallon  of  gasoline.  So  if  sales  go  down  at  all,  and  they  might  a 
little  bit.  On  the  backside  of  the  sheet  with  excise  tax,  it  sort  of  shows 
the  elasticity  analysis.  I  think  they  say  'per  penny'  it  is  .6  percent  reduc- 
tion in  sales.  That  is  in  2002  and  I  would  suggest  to  you  that  it  is  prob- 
ably less  than  that  with  a  Massachusetts  tax  rate  going  up  since  then. 
If  sales  go  down  at  all,  it  may  well  be  that  the  people  are  no  longer  buy- 
ing cigarettes  at  all.  You  know,  to  me,  that  is  a  good  thing.  We  know  that 
kids  never  start  as  the  price  goes  up.  So  we  know  that  as  we  raise  ciga- 
rette taxes,  we  will  save  some  lives.  Those  of  us  who  have  lost  people, 
like  I  have,  like  my  parent,  one  of  my  parents,  my  father,  or  friends  to 
lung  cancer,  know  how  important  it  is  to  try  to  stop  smoking  around  the 
country.  So  what  this  amendment  does  is  it  softens  the  blow  of  the  new 
distribution  formula.  The  light  switch  turns  to  a  dimmer.  Yes,  we  raise 
a  tax,  but  we  do  it  on  an  inherently  dangerous  product  and  by  doing  so, 
we'll  save  lives.  We  will  have  a  fair  education  formula  and  we  will  save 
health  care  costs  in  the  long  turn.  So  please  join  me  in  voting  for  the 
amendment.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Foster,  I  agree 
with  you  that  lowering  the  statewide  property  tax  results  in  increasing 
the  local  property  taxes  in  just  about  all  cases.  TAPE  CHANGE  talked 
about  donor,  receiver.  Increasing  the  tobacco  tax.  If  we  take  Salem  for 
example,  in  Senator  Morse's  district.  Wouldn't  you  say  that  that  provides 
a  disproportionate  share  of  tax  into  the  education  trust  fund,  than  com- 
parison to  most  other  communities  because  it  is  a  border  town  and  it 
collects  more  tobacco  tax? 

SENATOR  FOSTER:  I  assume  Salem  sells  more  cigarettes  as  does 
Nashua,  as  does  Portsmouth,  as  does,  I  guess,  probably,  Claremont 
and  Hanover.  But  who  is  paying  those  taxes?  Well  it  may  be  people 
from  Massachusetts,  people  from  Vermont  and  people  from  Maine.  So 
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I  guess  I  am  not  much  concerned  about  that.  I  would  say  that  to  the 
extent  that  it  is  New  Hampshire  people  that  are  buying  the  cigarettes, 
it  is  where  the  population  is,  it  is  not  whether  you  are  on  a  border 
town  or  not. 

SENATOR  SAPARETO:  Then,  in  that  case,  that  money  that  is  collected 
in  Salem,  is  then  to  sent  to  the  Department  of  Revenue  Administration 
and  distributed  to  the  Education  Trust  Fund  to  go  across  the  state.  Then 
wouldn't  that  make  Salem,  isn't  Salem  then  a  donor  town  on  that  edu- 
cation tax? 

SENATOR  FOSTER:  I  think  that  I  spoke  that  wherever  taxes  are  raised, 
you  can  make  that  argument. 

SENATOR  SAPARETO:  Thank  you.  Then  you  would  agree  then  that  a 
statewide  property  tax  should  be  a  state  tax? 

SENATOR  FOSTER:  The  statewide  property  tax,  I  guess,  is  a  state  tax. 
I  think  the  way  that  it  operates  right  now,  I  don't  see  that  it  raises  a 
penny,  however. 

SENATOR  SAPARETO:  Thank  you.  I  just  wanted  to  make  sure  that  was 
very  clear. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Foster,  you 
talked  about  this  being  for  a  year.  Well  I  have  been  up  here  for  14  years 
and  I  have  seen  probably  100  tax  bills  come  through  and  50  of  them 
have  been  "just  for  this  year."  I  don't  agree  with  that.  It  will  be  per- 
manent like  everything  else  when  you  put  a  tax  in.  You  get  the  nose 
under  the  tent  and  it  stays  there.  It  is  the  easy  way  for  us  to  up  it.  Take 
the  BET  for  example,  how  it  started  off.  It  started  off  at  .25  and  ended 
up  at  .75.  Nothing,  no  tax  that  this  legislature  passes,  is  for  one  year. 
I  have  never  seen  it  happen.  By  gosh,  if  it  happens  I  will  buy  you  a 
beer.  My  second  question  to  you... 

SENATOR  FOSTER:  So  that  was  would  you  believe? 

SENATOR  BARNES:  Ya,  it  is  a  would  you  believe.  I  am  concerned  about 
the  ma  and  pa's,  would  you  believe?  A  couple  of  years  ago  this  Senate, 
myself  among  the  folks  that  did  it,  I  think  we  stuck  it  pretty  good  to  the 
small  business  people  and  the  business  people  in  the  state  of  New  Hamp- 
shire. I  made  a  pledge  to  myself.  I  had  some  sleepless  nights  after  I  did 
that.  I  pledged  that  I  would  never  do  that  again  to  the  best  of  my  abil- 
ity, to  stick  it  to  the  people  out  there  that  are  trying  to  make  a  buck 
working  all  sorts  of  hours.  Would  you  believe  that?  I  know  that  you  said 
that  you  didn't  think  that  it  would  hurt  the  ma  and  pa's.  I  personally 
think  it  will  devastate  some  stores,  that  their  main  business  is  ciga- 
rettes. I  have  one  in  Raymond  who  sells  gasoline.  Guess  where  he  makes 
his  money?  He  makes  his  money  on  cigarette  sales  and  he  sells  probably 
more  cigarettes  in  that  section  of  the  state  than  anybody  else.  That  is 
his  business  and  the  guy  works  hours  in  his  business  to  keep  it  going.  I 
am  not  going  to  stick  him  or  other  folks  around  the  state  by  voting  for 
it.  And,  I  guess,  would  you  believe,  I  guess  what  we  are  going  to  have 
out  there  over  all  of  the  cigarette  counters  in  the  state,  "Light  up  for  the 
Kids."  That  is  what  we  are  doing  this  for,  for  the  kids.  Light  up  for  the 
kids.  What  a  wonderful  thing.  Here  we  are  talking  about  health  and  we 
are  putting  this  thing  into  education  for  the  kids.  That  is  why  we  got  to 
do  it.  For  the  education  for  the  kids.  It  is  okay  kids,  we  are  going  to  light 
up  for  you.  Would  you  believe  I  believe  that? 
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SENATOR  FOSTER:  I  believe  you  believe  that.  I  believe  the  reason  why 
we  have  to  look  at  cigarette  taxes  is  because  there  is  no  will  in  this  state, 
as  we  saw  in  the  last  election,  to  raise  taxes  in  any  other  way. 

SENATOR  BARNES:  I  don't  think  that  you  will  see  a  will  in  this  body 
for  this  .23  increase  either.  Senator. 

SENATOR  FOSTER:  I  suspect  that  you  are  right.  But  if  I  can  comment, 
you  know  it  is  interesting  that  you  believe  that  this  will  hurt  the  local 
merchants.  To  my  surprise,  when  I  was  interviewed  on  channel  9,  they 
found  a  merchant  in  the  city  of  Manchester  that  said,  "No.  I  don't  think 
it  is  going  to  hurt  my  business  one  little  bit."  I  don't  know  the  gentle- 
men. I  was  very  surprised  and  shocked.  So  I  think  that  while  you  may 
believe  that,  not  all  of  the  people  in  that  business  do. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  would  like  to  applaud 
Senator  Foster  for  bringing  this  bill  forward.  I  would  like  this  body  to 
think  again  about  raising  the  cigarette  tax  in  order  to  do  this.  It  wasn't 
that  long  ago  that  we  were  looking  at  the  Foundation  Aid  Formula  or 
the  Augenblick  Formula  and  having  to  take  a  look  at  how  to  transition 
it  so  that  the  communities  that  were  getting  wealthier  were  losing  some 
of  the  money  for  schools,  and  those  communities  that  needed  it  more 
were  getting  money.  From  that,  we  put  in  a  hold-harmless.  But  that  hold- 
harmless  needed  money  in  order  to  do  that.  At  that  time  we  had  the 
opportunity  to  put  more  money  into  the  Foundation  Aid  Formula  to  take 
care  of  that  hold-harmless.  I  believe  the  one  thing  that  really  hurts  the 
formula  that  we  have  now  is  that  $10  million  that  we  needed  to  put  into 
the  formula  for  this  year,  for  2004,  in  order  to  make  the  transition  and 
in  order  to  compromise  with  the  House.  When  you  go  into  Committee  of 
Conference,  it  is  about  compromise.  Then  to  adjust  the  formula  again,  I 
know  Nashua  loses  more  money  when  we  adjust  it  again  in  order  to  make 
that  transition.  In  reality,  what  we  need,  in  order  for  this  transition  to  go 
from  the  old  formula  to  this  formula,  is  more  money.  You  have  to  take  a 
look  at  how  it  is  affecting  these  communities.  I  recognize  Nashua's  got  a 
diverse  opinion  on  why  it  is  losing  money.  I  know  what  the  facts  are.  I 
know  the  facts  are  their  population  has  remained  stable  if  not  gone  down. 
I  recognize  that  their  property  values,  their  equalized  assessment,  has 
gone  up  $1  billion.  So  as  we  transition  into  this  formula,  it  is  saying  that 
Nashua's  ability  to  pay  has  gotten  greater.  But  yet  for  a  school  district  and 
for  its  city,  to  have  to  transition  from  $29  to  what  would  have  been  $24, 
and  the  $10  million  that  we  gave  the  House  in  the  art  of  compromise 
gave  them  another  $2  million.  We  are  down  to  $22.  That  is  a  hard  thing 
for  a  school  district  to  deal  with  in  that  short  a  time.  I  think  this  is  about 
being  fair  and  equitable  in  making  this  transition.  I  will  support  Sena- 
tor Foster  on  this  amendment  and  hope  others  will  reconsider  and  look 
at  this  vote  as  a  cigarette  tax  for  one  year,  and  when  we  are  back,  to 
make  sure  that  we  repeal  the  cigarette  tax. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  O'Hearn,  you're 
raising  the  issue  of  losing  the  $10  million  and  that  it  really  hurt  us  in 
the  transition.  Would  you  believe  that  I  have  a  source  of  revenue  that 
can  get  that  $10  million,  that  would  not  be  affected  in  any  way  as  far 
as  the  Governor  threatening  a  veto? 

SENATOR  O'HEARN:  I  would  believe  that  you  do. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  in  support  of 
the  floor  amendment  which  is  no  surprise  since  I  am  a  co-sponsor.  I  think 
what  we  have  before  us  in  302  is  a  bill  that  just  simply  rearranges  the 
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chairs  on  the  deck.  It  doesn't  even  do  that  very  well,  in  that  we  have 
already  heard  some  of  the  neediest  communities  lose  further.  Once  again, 
what  we  are  trying  to  do  is  to  fix  things  so  that  we  can  fit  within  a  set 
spending  amount,  in  this  case  $428  million.  When  the  real  problem  that 
is  affecting  my  communities  is  this  shrinking  state  share  of  the  cost.  It 
has  resulted  in  higher  property  taxes  and  severe  cuts  to  school  budgets. 
In  Dover,  their  proposed  budget  includes  cuts  of  $700,000  in  staffing,  aid, 
school  supplies,  library  books,  sports,  secretarial  and  dean  positions.  A 
total  of  $1.5  million  in  cuts  in  a  proposed  $35  million  budget.  That  is 
quite  serious.  It  is  happening  because  the  local  property  taxpayer  can 
no  longer  pick  up  the  burden  of  what  we  are  refusing  to  do  in  Concord. 
Senator  Sapareto  earlier  referred  to  this  problem  as  "structurally  under 
funded."  That  is  a  great  way  to  look  at  it.  We  certainly  are  structurally 
under  funded.  This  floor  amendment  is  trying  to  address  that  real  prob- 
lem. It  is  trying  to  get  at  what  is  underneath  here.  It  seems  that  a  .23 
cigarette  tax  seems  a  reasonable  way  to  me,  to  relieve  property  taxes  at 
the  local  level.  I  am  not  crazy  about  cigarette  taxes.  I  think  they  are 
regressive,  but  I  think  that  rising  property  taxes  and  severe  cuts  in  school 
services  are  even  more  regressive.  So  I  would  hope  that  you  will  recon- 
sider and  look  at  this  as  an  opportunity  to  help  our  local  communities. 
Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  support  this 
floor  amendment.  We  have  been  at  this  education  funding  business  for 
a  long  time.  We  have  seen  many  proposals,  but  what  we  have  gotten 
away  from,  which  is  wrong,  is  a  concentration  on  what  the  court  told  us 
that  we  must  do  under  constitution.  As  you  heard,  Senator  Gatsas  worked 
hard  on  many,  many  formulas.  His  concentration,  however,  was  not  upon 
providing  what  is  adequate  education  for  every  child  in  this  state  regard- 
less of  where  they  live.  But  in  fact,  how  do  you  fit  numbers  into  a  box? 
How  do  you  make  those  numbers  work?  I  understand  that  he  was  at- 
tempting to  target,  but  what  you  are  doing  is  targeting  too  little  dollars 
and  causing  increasing  property  taxes  around  this  state.  While  we  can 
say  that  we  are  assisting  communities  perhaps  there  was  an  attempt  to 
cause  some  of  the  communities  not  to  see  dramatic  losses.  What  you 
really  have  to  look  at  is  those  schools'  budgets  over  the  years  and  what 
they  were  counting  on.  Concord,  for  example,  between  2004  and  2005 
under  this  plan,  loses  $1  million.  That  is  money  which  is  made  up  by  our 
property  taxes.  Communities  like  Nashua,  will  again  have  to  call  on  their 
property  taxpayers  to  make  up  these  differences.  You  read  town  meeting 
reports,  school  district  reports,  from  around  this  state  in  this  past  month, 
as  we  went  through  town  and  school  meetings.  Around  the  state,  prop- 
erty taxpayers  are  crying  out  and  saying,  "What  happened  to  our  schools? 
Why  are  our  taxes  going  up?"  They  should  look  right  here.  They  should 
look  right  here.  It  is  on  our  shoulders.  Now  this  amendment  is  an  at- 
tempt to  keep  the  Titanic  from  sinking.  Some  of  the  plans  have  moved 
the  deck  chairs  around  on  the  Titanic.  This  is  an  attempt  to  keep  the  ship 
from  sinking  by  at  least,  until  we  get  to  a  fair  formula,  a  reasonable 
formula  based  on  adequacy,  this  is  an  attempt  to  at  least  level  off  for 
school  districts  across  the  state  the  funding  that  they  can  count  on.  Fund- 
ing which  the  court  told  us  that  we  have  to  supply.  It  is  not  an  option. 
It  is  a  constitutional  requirement.  I  put  my  name  on  this  amendment 
in  an  effort  to  keep  the  ship  from  sinking  for  a  year,  until  we  get  to  a 
more  reasonable  place  where  we  talk  about  what  are  the  needs  of  our 
students  across  the  state,  what  is  an  adequate  education,  and  how  are 
we  going  to  meet  our  constitutional  needs?  I  think  that  you  ought  to  look 
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long  and  hard  at  this.  Look  at  your  communities.  Listen  to  what  they 
are  saying.  I  know  all  of  you  listen  to  your  communities.  But  it  is  time 
that  we  open  our  ears  and  really  hear  what  they  are  saying.  Property 
taxes  are  sinking  this  state  deeper  and  deeper.  It  is  causing  cutbacks  in 
our  schools.  It  is  causing  teacher  layoffs.  It  is  causing  Nashua  to  have 
to  talk  about  giving  up  on  kindergarten.  Schools  across  the  state  are 
giving  up  on  music,  arts  education,  social  studies,  anything  they  can  do 
to  cut  back  on  their  budgets.  It  is  because  of  us.  I  say  that  we  take  on 
our  responsibilities.  This  amendment  allows  you  to  do  that.  Thank  you, 
Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Larsen? 

SENATOR  LARSEN:  Yes,  seatmate. 

SENATOR  GATSAS:  Senator,  would  you  believe  that  this  Senator  has 
been  attempting  since  he  first  came  to  the  Senate  to  work  on  a  solu- 
tion of  education  funding?  I  brought  forward  a  bill  three  years  ago  that 
would  have  reduced  the  statewide  property  tax  by  $2  and  would  have 
added  $60  million  to  the  general  fund  and  you  voted  against  it.  Would 
you  believe  that? 

SENATOR  LARSEN:  We  have  been  through  so  many  funding  formulas. 
Senator  Gatsas.  I  understand  that  the  basis  for  your  amendment  was, 
in  fact,  a  reliance  on  increased  gambling  in  this  state,  which  I  think 
many  people  believe  leads  us  into  additional  problems.  So  I  believe  that 
you  brought  that  in,  but  I  also  believe  that  there  were  assistant  prob- 
lems with  that  formula. 

SENATOR  GATSAS:  Follow  up  for  my  seatmate.  Senator,  would  you 
believe  that  if  this  was  the  bill  that  I  brought  forward  three  years  ago, 
as  you  claim,  would  have  caused  harm  to  people,  don't  you  think  that 
the  cigarette  tax  that  we  are  going  to  the  population  that  can  least  af- 
ford an  increase? 

SENATOR  LARSEN:  I  believe  that  the  cigarette  tax  is  a  regressive  tax. 
It  does  however,  have  significant  health  benefits  in  that  it  causes  young 
people  to  not  take  up  smoking  or  to  give  up  smoking  because  of  its  cost. 
There  is  evidence  that  that  is  true.  I  believe  that  the  cigarette  tax  is  a 
regressive  tax.  However,  there  are  sometimes  when  there  is  a  benefit 
tradeoff  there  that  some  of  us  don't  see  with  gambling. 

SENATOR  GATSAS:  Senator,  I  never  mentioned  what  it  was.  I  am  glad 
that  your  memory  is  that  good. 

SENATOR  LARSEN:  I  actually  have  some  friends  down  the  road  that 
were  indicating  that  they  had  their  hands  on  the  reins,  which  I  am 
not  sure. 

SENATOR  GATSAS:  So  are  you  saying  today  Senator,  that  you  would 
favor  something  that  would  generate  additional  revenue  to  the  Educa- 
tion Trust  Fund  in  some  other  form,  other  than  the  tobacco  tax?  Is  that 
what  I  hear  you  saying? 

SENATOR  LARSEN:  There  are  many  times  when  we  have  to  consider 
reasonable  ways  for  our  state  to  meet  its  commitments.  If  you  are  talk- 
ing about  an  income  tax,  I  am  not  talking  about  an  income  tax. 

SENATOR  GATSAS:  Senator,  I  think  you  know  that  I  would  never  be 
talking  about  an  income  tax,  and  I  hope  that  you  don't  think  that  I  am 
talking  about  a  sales  tax. 

SENATOR  LARSEN:  Nor  am  I. 
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SENATOR  GATSAS:  But  I  guess  the  answer  to  the  question  is? 

SENATOR  LARSEN:  What  we  have  before  us  and  to  keep  us  on  target  is 
we  have  before  us  a  cigarette  tax  of  .23  that  makes  our  state  continue  to 
be  the  lowest  in  New  England.  We  still  can  sell  cigarettes.  We  still  will 
have  revenues.  But  we  will  have  additional  revenues  that  will  offset  prop- 
erty taxes  around  the  state.  There  is  a  benefit  there.  I  think  that  you  ought 
to  sit  down  and  consider  it. 

SENATOR  GATSAS:  Thank  you,  Senator. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  suppose  I  could  have 
done  a  would  you  believe,  but  I  prefer  to  actually  speak.  I  did  some  math 
on  this.  I  heard  Senator  Foster  mention  that  Laconia,  under  his  bill, 
would  benefit  by  about  $1  million,  so  I  took  the  population  of  Laconia. 
The  last  that  I  heard,  it  was  about  one  in  four  people  still  smoke.  I  took 
the  population  and  divided  it  by  four.  Multiplied  it  by  the  .23  cents,  by 
365  days.  It  is  a  little  bit  over  two  packs  a  day.  So  an  average  smoker, 
which  I  don't  know  if  they  still  smoke  two  packs  a  day,  but  I  know  some 
smoke  more  than  that,  but  the  smokers  in  Laconia  would  raise  just  about 
the  whole  $1  million.  It  was  mentioned  that  this  tax  would  be  regres- 
sive. Those  people  that  smoke,  generally  are  lower  income,  so  what  this 
bill  is  really  saying  is,  to  the  people  in  Laconia,  those  people  who  can 
least  afford  it  among  you  in  Laconia,  are  going  to  pay  $1  million  into  the 
school  fund,  where  the  other  three  out  of  four  of  you  don't.  So  this  doesn't 
seem  to  me,  to  be  a  fair  tax  for  any  of  the  communities.  I  am  not  in  fa- 
vor of  smoking.  I  wish  that  nobody  ever  did  but  it  is  a  legal  product.  We 
shouldn't  be  taxing  people  based  on  we  don't  like  what  they  are  doing. 
That  is  just  not  the  way  to  do  things.  The  argument  that  this  will  keep 
kids  from  smoking... we  had  testimony  several  years  ago  on  a  cigarette 
tax  bill.  I  believe  it  was  the  lobbyist  from  the  Lung  Association.  She  was 
asked  directly,  "Will  this  decrease  kids'  smoking?"  She  said,  "Yes,  short 
term.  If  you  raise  the  tax  by  whatever  amount,  some  kids  will  for  a  short 
time  decide  not  to  smoke  because  it  is  more  expensive.  But  it  doesn't  take 
very  long  for  them  to  get  use  to  that  new  price  and  then  the  rate  con- 
tinues as  if  there  were  no  change."  That  was  the  testimony  that  we  had 
then.  The  question  was  asked,  "Well  then,  do  we  always  have  to  keep 
increasing  the  tax  in  order  to  try  and  keep  kids  from  smoking."  She  said, 
"Yes,  that  is  what  we  would  have  to  do."  I  don't  think  that  is  the  way 
we  do  it.  If  we  want  to  get  kids  not  to  smoke,  we  teach  them  not  to  smoke. 
We  give  them  incentives  not  to  smoke.  But  I  don't  think  that  we  go  out 
and  tax  one  fourth  of  our  citizens  to  educate  the  rest  of  them.  I  think 
that  is  just  not  our  way.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Foster,  you  and 
I  both  lost  parents  to  smoking.  While  we  heard,  and  you  heard  me  say, 
that  cigarette  taxes  are  regressive  tax,  is  it  not  true  that  in  most  in- 
stances, many  instances,  the  society  and  New  Hampshire  people  are  pay- 
ing for  those  who  are  sick  with  emphysema,  all  of  the  consequences  of 
smoking,  lung  cancers?  That  in  fact,  we  are,  through  our  uncompensated 
care  in  our  hospitals,  and  through  Medicaid  payments,  paying  in  the 
end,  as  people  die  from  smoking?  Are  we  not,  as  a  state,  paying  for  the 
cost  of  smoking  later? 

SENATOR  FOSTER:  I  think  that  is  absolutely  true.  I  think  that  is  prob- 
ably why  we  also  have  a  tax  on  alcohol  as  well,  from  the  ill  affects  that 
that  can  cause  as  well.  They  are,  yes,  legal  products,  but  when  they  are 
used  they  have  social  impact  and  significant  social  impact  in  terms  of 
much  poorer  health. 
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SENATOR  LARSEN:  And  financial  impact  on  the  state  as  a  whole. 

SENATOR  FOSTER:  Of  course. 

SENATOR  LARSEN:  Thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Larsen,  Sena- 
tor Foster  just  brought  that  up  and  I  don't  know  how  many  people  heard 
him  talk  about  it,  but  you  were  talking  about  the  health  matter  with 
cigarettes,  and  how  people  costs  us  a  lot  of  money.  I  got  a  hunch  that 
we  are  paying  a  lot  more  money  for  alcoholics  in  this  state  and  we  ad- 
vertise it  on  our  highways.  How  do  you  propose,  what  do  you  propose 
to  do  with  that?  Raise  the  tax  on  liquor  to  keep  it  away  from  people  so 
we  are  not  going  to  have  as  many  people  having  health  that  is  costing 
us,  the  citizens,  to  take  care  of  some  of  these  people  that  cause  problems 
with  the  alcohol? 

SENATOR  LARSEN:  Senator,  I  believe  that  we  have  significant  alcohol 
treatment  needs  in  this  state  that  we  are  not  addressing.  But  today  we 
are  discussing  a  cigarette  tax  increase  and  its  effect  on  both  stopping 
smoking  from  the  beginning  in  young  people  and  its  concomitant  cost 
to  society  as  people  every  day  are  dying  from  lung  cancers  and  related 
diseases  from  smoking. 

SENATOR  BARNES:  People  are  also  dying  from  too  much  alcohol.  I  love 
my  beer  so  I  a  not  picking  on  beer  drinkers. 

SENATOR  LARSEN:  I  assume  you  are  not  an  abuser  of  those  or  overdoer. 

SENATOR  BARNES:  I  am  clean. 

SENATOR  LARSEN:  Good. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
this  floor  amendment,  the  Foster  amendment  in  looking  at  the  cigarette 
tax.  The  four  years  that  I  spent  in  the  House  in  the  Commerce  Commit- 
tee, I  have  always  vote  against  a  cigarette  tax  increase.  I  see  that  when 
you  look  at  all  of  the  taxes  on  cigarettes  in  New  England,  Massachusetts 
it  is  $1.51,  Maine  it's  $1.,  Vermont  it  is  $1.19,  Connecticut  it  is  $1.11, 
Rhode  Island  it  is  $1.32,  New  Hampshire  it  is  .52.  The  problem  that  I 
have  is  that  for  Senator  O'Hearn  and  Senator  Foster,  it  would  be  a  lot 
easier  for  them  to  absorb  a  tax  increase,  but  I  border  Maine.  Maine  has 
a  $1  per  pack.  If  it  were  to  go  up  .75,  suddenly  that  competitive  advan- 
tage would  be  lost.  I  represent  about  ten  communities  right  on  the  bor- 
der. So  I  look  at  it  from  a  merchant's  standpoint.  We  have  small  busi- 
nesses where  tourism  has  been  fairly  stagnant  and  we  need  to  make  sure 
that  they  are  not  hampered  or  hurt  by  an  increase  in  this  tax.  I  can  ap- 
preciate them  bringing  in  a  floor  amendment,  looking  for  additional  aid 
for  state  aid  for  education.  However,  I  cannot  support  this  floor  amend- 
ment. Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
amendment.  I  would  like  to  point  out  that  we  keep  saying  that  we  raised 
the  cigarette  tax  so  that  we  can  help  those  addicted.  Yes,  it  is  an  addic- 
tion, and  yes,  I  smoke.  We  do  it  so  that  those  addicted  will  stop.  Not  once 
do  we  ever  raise  the  tax  on  cigarettes  so  we  can  get  people  to  stop.  The 
reason  for  that  is  that  if  we  raised  $30  million  and  got  everybody  ad- 
dicted to  nicotine  in  this  state  to  stop  smoking,  we  would  have  a  $60 
million  hole  in  the  budget.  So  let's  be  honest.  We  don't  want  people  to 
stop  smoking  because  we  can't  afford  the  loss  of  revenue.  As  far  as  Nashua 
goes,  I  understand  they  are  having  problems.  But  I  don't  believe  that 
they  are  laying  off  teachers,  going  to  cancel  kindergarten  because  of  the 
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state  of  New  Hampshire,  because  they  can't  be  that  broke  if  they  can 
spend  $847,000  so  far,  just  to  prepare  to  take  over  a  water  company. 
If  they  have  money  to  do  that,  they  ought  to  have  money  for  their  edu- 
cation system.  But  maybe  they  find  taking  something  by  eminent  do- 
main is  more  important  than  having  a  couple  more  teachers.  Thank 
you,  Mr.  President. 

SENATOR  FOSTER:  Senator  Clegg,  you  seem  to  know  a  lot  about  the 
Nashua  budget  and  the  issues  in  Nashua.  Would  you  believe  that  I  at- 
tended a  series  of  school  board  meetings  and  found  that  the  shortfall  in 
Nashua  for  the  budget  was  $5  million,  which  is  approximately  the  re- 
duction that  we  are  having  from  2004  to  2005? 

SENATOR  CLEGG:  I  would  believe  that  but  I  would  also  believe  that 
you  have  money  elsewhere  that  could  be  better  spent.  And  yes,  I  do  pay 
taxes  in  Nashua. 

SENATOR  FOSTER:  I  guess  I  didn't  ask  whether  you  pay  taxes  in 
Nashua. 

SENATOR  CLEGG:  That  is  okay.  I  thought  that  I  would  offer  that  any- 
way. 

SENATOR  FOSTER:  Thank  you  for  paying  Nashua. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Barnes. 

Seconded  by  Senator  Sapareto. 

The  following  Senators  voted  Yes:  Below,  Odell,  O'Hearn,  Foster, 
Larsen,  D'Allesandro,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Johnson,  Kenney,  Boyce, 
Green,  Flanders,  Roberge,  Peterson,  Clegg,  Gatsas,  Barnes, 
Martel,  Sapareto,  Morse,  Prescott. 

Yeas:  8  -  Nays:  15 

Floor  amendment  failed. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  too,  appreciate  the  work 
that  Senator  Gatsas  has  put  into  this.  I  do  believe  that  he  went  into  it  with 
a  concept  and  tried  to  stay  pure  to  that  concept  without  being  too  con- 
cerned about  where  things  came  out  at  the  end.  But  I  think  that  it  is 
useful  to  look  at  the  result  and,  in  a  sense,  you  can  look  at  just  the  result 
without  looking  at  how  you  get  there  and  look  at  what  the  practical  ef- 
fect is.  In  my  Senate  district,  if  I  just  was  looking  for  a  pure  parochial 
district,  I  would  vote  for  this.  But  I  am  going  to  vote  against  it.  The  rea- 
son that  say  that  I  would  vote  for  it  is  because  I  have  14  towns.  Of  those 
14  towns,  five  are  or  were,  so-called  "donor  towns,".  So  they  are  not  af- 
fected one  way  or  the  other  because  they  have  already  gotten  their  break, 
whether  we  amend  the  law  or  not.  Of  the  nine  remaining  towns,  six  would 
see  an  increase  in  funding  if  we  adopt  this  bill  and  three  would  see  a 
decrease.  What  is  curious  of  the  three  that  would  see  a  decrease,  two  of 
those  three  are  two  of  the  three  poorest  communities  in  my  district.  Those 
that  see  the  increase  are  some  of  the  better  off  communities  in  my  dis- 
trict. When  I  look  beyond  my  district  and  look  at  Senator  Odell's  district 
and  look  at  the  fact  that  Claremont  and  Newport  take  major  reductions 
comparing  leaving  the  law  as  it  is,  when  I  see  Senator  Gallus'  district  and 
see  that  Berlin  and  other  communities  see  major  losses,  I  begin  to  won- 
der. So  I  did  a  little  bit  of  quick  work  and  tried  to  look  on  a  more  system- 
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atic  basis  rather  than  pure  anecdote.  What  happens  when  you  rank  all 
the  towns  in  the  state  based  on  property  value  per  pupil  for  instance, 
which  is  one  of  the  things  the  formula  is  supposed  to  be  targeting  based 
on  property  value  per  pupil?  Of  the  18  communities  with  the  least  prop- 
erty value  per  pupil,  only  one  of  them  see  an  increase  by  adopting  this  bill. 
Seventeen  see  a  decrease.  Seventeen  of  the  communities  that  have  the 
least  property  value  per  pupil  will  be  better  off  if  we  do  nothing.  Inciden- 
tally, the  net  on  that  is  over  $2  million  in  loss  by  adopting  this  bill.  Over 
$2  million  in  loss  from  the  18  communities  with  the  least  property  value 
per  pupil.  When  we  look  at  median  household  income,  of  the  12  commu- 
nities with  the  least  median  household  income,  none  of  them  are  better 
off  by  adopting  this  bill.  Eleven  of  those  twelve  are  worse  off.  One  of  them 
is  neutral  because  it  is  a  so-called  donor  community.  Curiously,  Lincoln. 
So  I  just  think  it  doesn't  make  sense.  I  think  neither  the  current  law  nor 
the  bill  come  close  to  fulfilling  our  constitutional  amendment  to  determine 
the  cost  of  an  adequate  education  and  fund  it  with  state  dollars.  But  that 
is  sort  of,  I  guess,  neither  here  nor  there  at  the  moment.  A  simple  obser- 
vation is  the  total  sort  of  net  funding,  net  of  the  state  property  tax  that 
occurs  under  this  bill,  probably  is  only  about  20  percent  of  what  schools 
will  spend  this  year,  which  if  you  used  that  alone,  we  are  back  to  last  in 
the  nation  in  terms  of  the  state  share  funding  for  public  education.  If  you 
add  in  the  state  property  tax,  which  can  all  be  retained  locally  now,  even 
by  the  most  well-off  communities,  because  they  can  use  it  to  cover  what- 
ever costs  they  have  for  education,  then  we  are  not  even  funding  $800 
million  total,  which  is  probably  less  than  40  percent  of  the  total  that  would 
be  spent.  Even  if  you  count  that  in,  I  can't  believe  that  we  could  say  that 
we  can  provide  an  adequate  education  in  this  state  for  40  percent  of  the 
costs  that  school  districts  are  actually  propping  it  for.  But  the  bottom  line 
is  that  this  bill  doesn't  do  what  I  think  is  intended,  which  is  to  better 
target  what  money  we  have  budgeted  to  the  communities  that  need  it 
most,  so  therefore,  I  do  not  support  it.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  302 
as  currently  on  the  floor.  I  do  know  that  Senator  Gatsas  has  worked  from 
day  one  to  try  to  figure  out  a  way  to  make  this  work.  I  guess  my  con- 
cept, when  I  got  through  all  of  this,  working  with  the  Senator  on  this, 
is  that  we  have  got  the  wrong  premise.  That  is  what  is  going  on.  We  are 
trying  to  make  something  fit  for  what  we  want  to  try  to  accomplish  or 
try  to  spend  or  not  spend.  In  a  more  recent  discussion  in  the  Finance 
Committee,  it  started  to  become  more  evident  to  me  that  there  is  no 
answer  to  this  under  the  current  situation.  My  view  of  this,  and  I  have 
come  to  this  as  the  result  of  the  frustrations  of  trying  to  figure  out  how 
to  keep  everybody  happy,  meet  our  obligation,  and  not  pass  down  costs 
to  the  property  taxpayers,  and  man,  that  is  a  mouthful.  So  I  am  saying 
okay,  I  think  that  we. ..and  I  know  we  got  the  capability  in  this  group  to 
accomplish  this  goal.  We  are  not  going  to  do  it  today.  We  haven't  got  the 
time.  But  the  reality  is,  we  have  to  start  looking  at  the  state  of  New 
Hampshire  and  forget  all  of  the  boundary  lines,  forget  all  the  district 
lines,  forget  all  the  city  and  town  lines.  We  have  to  think  about  kids. 
About  the  children  of  this  state  who  we  are  trying  to  really  help.  We  have 
got  to  get  away  from  the  parochial  politics  of  what  forces  us  to  be  paro- 
chial in  this  formula.  It  forces  you.  I  have  worked  real  hard  to  stay  out 
of  that  box,  but  I  am  in  the  box  now  and  I  can't  just  sit  around  while 
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everyone  else  is  worrying  about  their  towns  and  me  knowing  what  hap- 
pens to  my  communities  without  speaking  publicly.  If  we  look  at  the 
state  of  New  Hampshire  as  one  school  district... by  the  way,  there  is  a 
state  in  the  country  that  is  one  school  district  politically.  That  is  the  state 
of  Hawaii.  All  of  those  islands  are  one  school  district.  We  would  create 
the  amount  of  money  that  we  believe,  on  a  per  student  basis,  is  a  valid 
number  to  support  every  child  in  this  state.  We  can  decide  whether  that 
is  going  to  be  raised  locally  or  statewide.  But  you  don't  give  the  money 
to  the  school  district  on  the  basis  of  a  school  district.  You  do  a  needs 
testing  like  we  do  with  federal  money  in  Title  One.  You  follow  the  child. 
You  bring  the  money  in.  Wherever  the  child  needs  the  help,  that  is  where 
the  money  goes.  Follow  the  child.  Now  we  are  not  going  to  solve  that 
problem  here.  Let  me  just  tell  you,  we  had  better  start  figuring  out  a  way 
to  approach  this  differently  than  we  are  approaching  it,  because  are  in 
a  dilemma  today.  Two  of  the  poorest  cities  in  the  whole  state,  based  on 
the  formula  structure,  everything  you  read  you  will  find  this  is  true,  are 
the  two  cities  that  get  hit  the  hardest  by  this  80  percent  rule  that  has 
been  designed  as  part  of  this  compromise.  The  city  of  Berlin  loses  over 
$600,000.  That  is  not  a  city  that  this  body  wants  to  be  penalizing  or 
punishing  in  any  formula.  I  heard  a  lot  of  talk  when  I  got  over  here  that 
the  two  cities  that  were  driving  this  formula  were  Manchester  and  Roch- 
ester. Well,  that  may  be  true.  But  Rochester  is  going  to  be  losing  almost 
$850,000  in  this  bill.  I  know  that  you  want  to  go  back  to  2004.  I  under- 
stand all  that.  That  is  not  what  we  were  doing  when  we  passed  608.  We 
passed  a  transition  year  and  we  passed  the  next  year.  We  are  in  the  next 
year  now.  For  those  of  you  who  have  gone  around  and  talked  to  your 
communities,  whether  you  talked  about  302  or  you  talked  about  608,  you 
talked  to  your  communities.  When  we  passed  608  and  it  was  the  law,  I 
went  and  spoke  to  my  communities.  They  are  expecting  the  608  num- 
ber. We  are  going  to  vote  today,  if  you  pass  302  and  we  have  a  Confer- 
ence Committee  with  the  House  and  we  end  up  in  a  situation  where  my 
community  loses  large  amounts  of  money,  I  am  going  to  have  some  real 
explaining  to  do.  I  am  not  going  to  do  that  without  a  fight,  if  that  is  the 
right  word.  So  as  we  stand  here  today  and  we  look  at  all  of  this,  we  have 
made  a  supreme  effort  and  we  do  the  best  that  we  can  with  the  money 
that  is  available.  So  I  am  not  criticizing  the  people  who  have  worked  hard 
on  this,  because  I  think  that  they  have.  But  I  think  we  made  a  policy 
decision  in  608  and  that  policy  decision  was  to  target  and  help  the  most 
neediest  communities.  That  was  the  Senate  position.  Senate  Bill  302 
throws  that  position  on  its  head.  I  think  that  we  have  to  be  a  little  bit  more 
careful  that  when  we  give  our  word  to  our  people,  that  we  keep  our  word. 
I  would  ask  you  to  not  support  302.  Having  said  that,  Mr.  President,  I 
would  like  to  move  to  table  302  at  this  time. 

SENATOR  EATON  (In  the  Chair):  The  motion  is  out  of  order  because 
you  have  just  spoke. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Green,  you  cited 
Berlin  as  an  example.  Would  you  believe  that  Berlin  ranks,  out  of  233 
communities,  this  was  a  ranking  that  was  done  last  year  based  on  prob- 
ably year  old  data  then,  but  Berlin  ranked  233  out  of  233  communities 
in  terms  of  the  lowest  property  value  per  pupil? 

SENATOR  GREEN:  Absolutely,  I  believe  it. 

SENATOR  BELOW:  Would  you  believe  that  they  ranked  233  out  of  233 
communities  in  having  the  highest  total  equalized  property  tax  rate? 
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SENATOR  GREEN:  I  agree. 

SENATOR  BELOW:  Would  you  believe  that  they  also  ranked  231  out  of 
233  communities  in  terms  of  the  lowest  median  household  income  and  223 
out  of  233  communities  in  highest  percent  of  persons  in  poverty? 

SENATOR  GREEN:  I  do  believe  that,  Senator. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Green,  don't 
you  agree  that  if  we  send  302  across  to  the  House  that  we  are  all  going 
to  get  a  chance  to  revisit  this  when  it  comes  back  over  from  concurrence 
or  nonconcurrence  and  a  Committee  of  Conference? 

SENATOR  GREEN:  I  suspect  that  is  true.  Senator.  But  I  also  suspect 
that  it  is  true  that  we  are  sending  over  something  which  is  inconsistent 
with  the  law  that  we  passed  recently. 

SENATOR  BARNES:  Would  you  believe,  and  I  know  that  you  were  here 
earlier  in  your  career,  but  since  you  have  been  back,  would  you  believe 
that  we  probably  have  done  that  a  few  other  times? 

SENATOR  GREEN:  Oh  I  am  sure  that  we  have. 

SENATOR  BARNES:  So  this  isn't  a  first. 

SENATOR  GREEN:  Oh  no.  But  I  think  that,  whether  it  is  a  first  or  not, 
each  situation  stands  on  its  own  merits. 

SENATOR  BARNES:  Thank  you. 

SENATOR  GREEN:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  and  tell  my 
colleagues  that  I  will  vote  for  Senate  Bill  302.  I  will  vote  for  it  because 
my  community  and  we  all  look  at  our  communities  and  I  have  empathy 
with  the  communities  that  lose,  my  community,  which  I  met  with  with 
Senator  Gatsas  on  Monday,  we  indicated  that  they  would  get  X  number 
of  dollars  for  their  budget.  That  number  is  here.  My  other  community, 
Goffstown  doesn't  do  quite  as  well.  When  push  comes  to  shove,  we  all  look 
at  out  own  communities  because  that  is  who  we  represent,  that  is  who  sent 
us  here  and  that  is  who  we  expect  to  deliver  something  back  to.  But  let 
me  say  to  this  body  that  five  years  ago  we  passed  a  piece  of  legislation. 
It  was  a  difficult  struggle.  But  that  piece  of  legislation  would  have  brought 
$1  billion,  no  taxes,  $1  billion  to  this  state.  We  wouldn't  be  having  this 
discussion  had  that  legislation  gone  to  the  House  and  passed.  Because 
we  would  have  $lbillion  surplus.  We  have  an  opportunity  without  a  tax. 
We  have  an  opportunity  to  create  an  economic  development  tool  that  will 
do  positive  things  for  New  Hampshire  and  will  solve  the  funding  crisis. 
Do  we  have  the  will  to  do  that?  That  is  the  question.  All  of  us  look  to 
our  communities  and  have  great  empathy  for  our  communities.  I  looked 
at  the  scores  in  Berlin.  I  know  that  a  loss  of  revenue  for  Berlin  is  going 
to  be  detrimental.  When  I  looked  at  the  novice  scores  on  the  test  and 
found  that  they  were  30  percent  higher  in  Berlin,  than  they  were  in 
Bedford,  and  I  looked  at  the  community,  median  family  income,  prop- 
erty values,  you  can  see  the  difference.  I  mean  it  is  quite  dramatic.  By 
the  same  token,  as  I  said,  five  years  ago,  we  passed  something  out  of  this 
body  that  would  have  taken  care  of  that  problem.  I  hope  that  we  will 
address  that  again.  Our  people  do  not  want  a  tax.  They  do  not  want  a 
tax  of  any  kind  and  they  shouldn't  have  to  bear  a  tax.  Not  when  there 
is  the  ability  to  raise  revenue  and  support  the  needs  of  our  communi- 
ties. Thank  you,  Mr.  President. 
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SENATOR  BARNES:  Senator  D'Allesandro,  you  must  be  talking  about 
the  gambling  bill? 

SENATOR  D'ALLESANDRO:  Senator,  I  am  talking  about  the  economic 
development  package  that  we  passed  that  did  include  gaming  and  it  did 
include  a  series  of  tax  reductions.  That  is  correct. 

SENATOR  BARNES:  Would  you  believe  that  more  than  five  years  ago, 
this  school  funding  thing  has  been  up  here  being  batted  around  like  a 
badminton  bird  and  that  if  this  legislature,  before  you  and  I  got  here, 
perhaps,  in  between  our  times,  had  fully  funded  the  Augenblick  For- 
mula, we  wouldn't  even  be  talking  about  this? 

SENATOR  D'ALLESANDRO:  That  is  correct,  Senator  Barnes. 

SENATOR  BARNES:  So  we  can  go  back  and  always  say,  "If  we  only  had 
of  done  something."  But  at  the  time,  sometimes,  Monday  morning  quar- 
terbacks are  a  dime  a  dozen.  I  think  that  you  have  to... 

SENATOR  D'ALLESANDRO:  Good  quarterbacks  are  not  a  dime  a  dozen. 
Senator  Barnes.  Good  quarterbacks  are  very  expensive. 

SENATOR  BARNES:  Monday  morning  quarterbacks.  Senator.  Monday 
morning  quarterbacks. 

SENATOR  D'ALLESANDRO:  I  don't  know  anything  about  Monday  morn- 
ing quarterbacks.  I  know  about  good  ones. 

SENATOR  BARNES:  By  gosh  I  do  because  I  am  a  Monday  morning  quar- 
terback. 

SENATOR  D'ALLESANDRO:  I  am  not  a  Monday  morning  quarterback, 
Senator. 

SENATOR  BARNES:  If  Brady  Little  had  of  pulled  that  bum  out  there 
when  things  were  going  on  we  would  have  won  the  world  series,  so  I 
am  a... 

SENATOR  D'ALLESANDRO:  Thank  you. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  just  want  to  speak 
briefly  about  why  I  oppose  Senate  Bill  302.  Yes,  Nashua  gets  a  little  bit 
less  money,  but  it  is  so  little,  frankly,  it  is  not  a  big  issue  to  me.  I  didn't 
like,  as  I  said,  608.  But  I  did  say  in  my  remarks  one  thing  that  it  did  do 
was  to  target  aid  to  the  poorest  communities.  What  Senate  Bill  302  is, 
I  can't  remember  the  jingle  or  from  what  ad  it  came  from,  but  "Who  says 
you  can't  have  it  all?"  Well,  that  is  what  this  bill  is  trying  to  do.  We  talk 
about  80  percent  hold  harmless.  This  isn't  80  percent  hold  harmless.  This 
isn't  what  this  bill  does  if  you  take  a  look  at  it.  I  don't  have  a  calculator 
with  me  but  what  apparently  what  we  needed  to  is  to  take  special  trans- 
portation and  I  think  that  is  about  $14  million  and  then  we  said,  let's 
try  and  move  everybody  up  to  80  percent.  That  came  up,  I  don't  even 
know  the  number,  I  am  sure  that  Senator  Gatsas  does.  But  when  we  get 
done  with  that  we  said,  "Oh,  a  problem,  no  revenue."  So  we  took  all  of 
the  towns  and  pushed  everybody  back  down  equivalently.  It  took  money 
from  Claremont  and  some  of  the  other  towns  which  are  the  most  needy. 
That  makes  absolutely  no  sense  because  the  one  thing  that  608  did  was 
it  did  try  to  target  some  aid.  We  came  up  with  a  policy  of  doing  that  or 
at  least  the  majority  did.  I  didn't  like  it,  but  not  for  that  particular  rea- 
son. There  are  other  things  that  I  don't  like  about  the  bill.  So  we  sat  here 
and  said,  what  is  the  price  of  an  adequate  education,  I  guess?  We  went 
out  and  distributed  it  to  particular  towns.  Now  we  are  saying,  "Yeah,  you 
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know,  we  want  to  soften  the  blow  to  some  of  the  towns,  Londonderry  and 
others  who  get  a  lot  in  this  bill."  But  we  do  it  by  taking  away  from  the 
poorest  towns,  the  towns  that  all  of  us  agree  need  the  most  help.  That 
makes  little  or  no  sense.  That  is  bad  policy.  So  I  will  oppose  this.  Thank 
you,  Mr.  President. 

MOTION  TO  TABLE 

Senator  Larsen  moved  to  have  SB  302-FN-L  laid  on  the  table. 

Question  is  on  the  motion  to  table. 

A  roll  call  was  requested  by  Senator  Larsen. 

Seconded  by  Senator  Sapareto. 

The  following  Senators  voted  Yes:  Gallus,  Kenney,  Below,  Green, 
Odell,  Foster,  Larsen,  Sapareto,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Johnson,  Boyce,  Flanders, 
Roberge,  Peterson,  O'Hearn,  Clegg,  Gatsas,  Barnes,  Martel, 
D'Allesandro,  Morse,  Prescott. 

Yeas:  10  -  Nays:  13 

Motion  failed. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Foster,  now  that 
you  have  drank  so  much  'Joe',  are  you  telling  me  that  if  the  original  608 
version  was  on  the  floor  today  that  you  would  vote  for  it? 

SENATOR  FOSTER:  No.  I  opposed  it  then  and  I  would  oppose  it  now. 
But  this  takes  a  step  in  the  wrong  direction. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  GALLUS:  Thank  you  very  much,  Mr.  President  and  members 
of  the  Senate.  I  thank  you  for  your  kind  comments  about  the  city  of  Ber- 
lin, New  Hampshire  and  the  plight  that  we  find  ourselves  in.  But  you  also 
have  to  remember  in  district  one,  the  small  towns  that  I  represent.  Lisbon, 
New  Hampshire,  Northumberland,  Colebrook,  and  there  are  many  other 
communities  through  district  one  that  also  need  a  helping  hand.  I  was 
quite  proud  of  this  body  last  year.  I  was  proud  to  be  a  member  of  the 
Senate  of  New  Hampshire  and  see  us  doing  the  right  thing.  Moving  for- 
ward with  an  education  funding  process  that  we  sort  of  thought  that  we 
could  live  with.  You  all  went  to  the  mat  on  608.  It  was  Senate  policy.  I  was 
grateful  to  see  targeted  aid  and  basically  the  elimination  of  the  donor  town 
concept.  Most  of  my  towns  in  the  north  country  are  the  poorer  towns  that 
you  are  talking  about.  I  understand  what  it  is  to  live  in  the  north  coun- 
try and  to  educate  our  children  under  trying  times.  It  was  like  Christmas 
came  to  the  north  country  when  you  passed  608.  It  was  supposed  to  bring 
stability  to  the  budgeting  process,  allowing  school  boards  to  plan  ahead. 
Here  we  are  again,  throwing  a  wrench  into  the  works.  Senator  Gatsas  said 
one  of  the  requirements  when  passed  608  was  will  it  give  more  money  to 
the  poor  towns?  I  ask  you  all,  will  302  give  more  money  to  the  poorer 
towns?  Thank  you,  Mr.  President. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

A  roll  call  was  requested  by  Senator  Green. 

Seconded  by  Senator  Larsen. 

The  following  Senators  voted  Yes:  Barnes,  Boyce,  Clegg, 
D'Allesandro,  Eaton,  Flanders,  Gatsas,  Johnson,  Morse,  O'Hearn, 
Peterson,  Prescott,  Roberge. 
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The  following  Senators  voted  No:  Below,  Cohen,  Estabrook,  Fos- 
ter, Gallus,  Green,  Kenney,  Larsen,  Martel,  Odell,  Sapareto. 

Yeas:  13  -  Nays:  11 

Adopted. 

Ordered  to  third  reading. 

Recess. 

Out  of  recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  concurs  with  the  Senate  in  the  passage 
of  the  following  entitled  Bill,  with  amendment,  in  the  passage  of  which 
amendment  the  House  asks  the  concurrence  of  the  Senate: 

SB  493,  repealing  examination  standards  for  certified  public  accountants. 

SENATE  CONCURS  WITH  HOUSE  AMENDMENT 
SB  493,  repealing  examination  standards  for  certified  public  accountants. 
Senator  Prescott  moved  to  concur. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Mr.  President,  could  we 
have  a  copy  of  the  amendment  before  we  agree  to  concur  on  a  bill  that 
we  haven't  seen? 

SENATOR  PRESCOTT:  I  don't  have  the  amendment  in  front  of  me,  but 
I  will  explain  the  bill.  It  was  heard  in  Executive  Departments  and  Ad- 
ministration. New  Hampshire  now  has  a  method  of  testing  CPA's.  The 
CPA  Board  nationally,  I  believe,  has  now  gone  to  an  electronic  way  of 
doing  this.  Our  laws  don't  allow  electronic  taking  of  a  test.  This  bill,  in 
a  way,  corrects  that  problem  so  that  people  can  stay  in  New  Hampshire 
and  take  the  CPA  exam.  Right  now  they  have  to  go  out  of  state  to  take 
the  CPA  exam  because  New  Hampshire  doesn't  offer  the  proper  exam. 
This  bill  is  a  technical  bill.  Thank  you  very  much,  Mr.  President. 

SENATOR  EATON  (In  the  Chair):  Senator  Prescott,  am  I  not  mistaken 
but  it  is  backed  by  the  CPA's  of  New  Hampshire  and  their  first  test  is 
April  1? 

SENATOR  PRESCOTT:  Correct. 

SENATOR  LARSEN:  What  I  didn't  hear  was  the  answer.  How  did  they 
amend  it?  Was  it  a  minor  change,  what  did  they  do?  I  am  sorry  to  ask 
such  technicalities  but... 

SENATOR  PRESCOTT:  In  bold  print  it  says  that  the  apphcant  shall  pass 
all  sections  of  the  examination  within  18  months  of  the  examination  at 
which  the  first  section  was  passed.  No  candidate  shall  be  allowed  more 
than  ten  attempts  to  complete  all  sections  of  the  examination.  That  is 
the  amendment. 

Adopted. 

MOTION  OF  RECONSIDERATION 

Senator  Gatsas  having  voted  with  the  prevailing  side,  moved  reconsid- 
eration on  SB  302,  whereby  it  was  ordered  to  third  reading. 

Adopted. 

SB  302-FN-L,  making  technical  corrections  to  the  education  funding 
formula. 
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Question  is  on  the  motion  of  ought  to  pass  as  amended. 

A  roll  call  was  requested  by  Senator  Sapareto. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Johnson,  Boyce,  Flanders, 
Roberge,  Eaton,  Peterson,  O'Hearn,  Clegg,  Gatsas,  Barnes, 
Martel,  D'Allesandro,  Morse,  Prescott. 

The  following  Senators  voted  No:  Gallus,  Kenney,  Below,  Green, 
Odell,  Foster,  Larsen,  Sapareto,  Estabrook,  Cohen. 

Yeas:  14  -  Nays:  10 

Adopted. 

Ordered  to  third  reading. 

SB  449,  relative  to  fluoridation  of  municipally-owned  public  water  sys- 
tems. Environment  Committee.  Ought  to  pass  with  amendment,  Vote 
5-0.  Senator  Below  for  the  committee. 

Senate  Environment 
March  10,  2004 
2004-0805S 
06/10 

Amendment  to  SB  449 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Use  of  Fluorine;  Public  Water  Systems  Serving  More  Than  One  Po- 
litical Subdivision.  RSA  485:14  is  repealed  and  reenacted  to  read  as  fol- 
lows: 

485:14  Use  of  Fluorine. 

I.  No  fluorine  shall  be  introduced  into  the  water  of  any  lake,  pond, 
reservoir  or  stream  tributary  from  which  the  domestic  water  supply  is 
taken  unless  and  until  the  municipality  using  said  waters  has  held  a 
public  hearing  as  to  the  introduction  of  fluorine  into  the  public  water 
supply  of  said  municipality,  and  the  voters  of  such  municipality  have 
approved  such  action  pursuant  to  RSA  44:16,  RSA  31:17-a  or  RSA  52:23. 

II.  Where  the  supplier  of  water  for  a  public  water  system  is  a  munici- 
pal water  company  and  the  public  water  system  serves  residents  of  more 
than  one  municipality,  fluorine  may  be  introduced  into  the  public  water 
system  upon  being  approved  in  accordance  with  the  following  procedure: 

(a)  The  municipality  whose  municipal  water  company  is  the  supplier 
of  water  for  the  public  water  system  may  approve  the  introduction  of  fluo- 
rine into  the  public  water  system  in  accordance  with  RSA  44:16,  RSA 
31:17-a,  or  RSA  52:23.  The  municipality,  prior  to  the  vote  shall  hold  a 
public  hearing  on  the  introduction  of  fluorine  into  the  public  water  sys- 
tem. In  addition  to  any  other  notice  required  by  law,  the  municipality 
acting  as  the  supplier  of  water  shall  post  notice  of  the  time  and  place  of 
the  public  hearing  in  2  appropriate  places  in  any  municipality  whose  resi- 
dents are,  in  whole  or  in  part,  directly  served  by  the  public  water  system. 

(b)  If  the  majority  of  voters  of  the  municipality  acting  as  the  sup- 
plier of  water  approves  the  introduction  of  fluorine  into  their  public  wa- 
ter system,  any  other  municipality  whose  residents,  in  whole  or  in  part, 
are  directly  served  by  the  public  water  system  may  insert  a  question  about 
the  introduction  of  fluorine  on  the  ballot  in  accordance  with  RSA  44:16, 
RSA  31:17-a,  or  RSA  52:23,  as  may  be  applicable.  For  purposes  of  this 
paragraph,  the  term  "voter"  in  RSA  44:16,  RSA  31:17-a,  or  RSA  52:23  shall 
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mean  any  person  who  may  lawfully  vote  at  a  municipal  election  in  said 
municipality  and  whose  residence  is  directly  served  by  the  public  water 
system.  Any  vote  on  the  question  of  fluoridation  shall  occur  no  later  than 
the  first  municipal  election  following  the  approval  by  the  municipality 
acting  as  the  supplier  of  water.  If  a  municipality  fails  to  conduct  a  timely 
vote  on  the  question  of  fluoridation,  it  shall  be  deemed  to  have  acquiesced 
to  the  introduction  of  fluorine.  The  municipal  water  company  shall  pro- 
vide municipalities  with  the  information  necessary  to  identify  residences 
directly  served  by  its  public  water  system.  If  the  majority  of  voters  in  all 
municipalities  served  by  the  public  water  system  approve  the  introduc- 
tion of  fluorine  into  the  public  water  system,  fluorine  may  be  introduced 
or  may  continue  to  be  introduced  into  the  public  water  system. 

(c)  The  appropriate  official  in  each  municipality  shall  verify  the 
results  of  any  vote  on  the  question  as  to  the  introduction  of  fluorine  and 
shall  forward  a  certified  statement  of  the  results  to  the  clerk  of  the  mu- 
nicipality acting  as  the  supplier  of  water  for  the  public  water  system.  The 
clerk  shall  add  together  the  certified  results  of  all  municipalities  voting 
on  the  introduction  of  fluorine  into  the  public  water  system.  If  the  ma- 
jority of  voters  overall  approves  the  introduction  of  fluorine  into  the 
public  water  system,  fluorine  may  be  introduced  or  continue  to  intro- 
duced into  the  public  water  system.  Notwithstanding  any  law  to  the  con- 
trary, after  such  series  of  votes,  the  question  of  fluoridation  shall  not  be 
inserted  on  a  ballot  used  at  a  municipal  election  for  a  minimum  period 
of  3  years  from  the  date  of  the  last  vote  of  any  of  the  participating  mu- 
nicipalities and,  only  upon  written  application  at  that  time  of  not  less 
than  10  percent  of  the  registered  voters  of  the  municipality  acting  as  the 
supplier  of  water. 

(d)  After  the  introduction  of  fluorine  has  been  approved  in  accor- 
dance with  this  section,  no  additional  vote  shall  be  required  if  the  service 
area  of  the  public  water  system  is  extended  to  new  customers  or  new 
municipalities.  Said  customers  or  municipalities  may  participate  in  future 
votes  about  the  introduction  of  fluorine  in  accordance  with  this  section. 

(e)  Nothing  in  this  section  shall  be  construed  to  restrict  the  author- 
ity of  municipalities  to  agree  to  other  procedures  under  RSA  53-A,  RSA 
485-D,  or  similar  statutes. 

(f)  Where  fluorine  is  currently  being  introduced  into  a  public  water 
system  and  the  voters  of  the  municipality  acting  as  the  supplier  of  water 
have  approved  such  action  after  public  hearing  pursuant  to  RSA  44:16, 
RSA  31:17-a,  or  RSA  52:23,  that  municipality  and  any  other  municipal- 
ity whose  residents,  in  whole  or  in  part,  are  directly  served  by  the  public 
water  system  may  insert  the  question  about  the  introduction  of  fluorine 
on  the  ballot  in  accordance  with  subparagraph  (b)  at  the  next  state  gen- 
eral election  following  the  effective  date  of  this  act.  If  any  municipality 
fails  to  conduct  a  timely  vote  on  the  question  of  fluoridation,  it  shall  be 
deemed  to  have  acquiesced  to  the  introduction  of  fluorine.  Fluoridation 
of  public  water  system  may  continue  until  the  majority  of  voters  vote  to 
discontinue  it. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

2004-0805S 

AMENDED  ANALYSIS 

This  bill: 

I.  Allows  the  introduction  of  fluorine  into  public  water  supplies  that 
serve  more  than  one  municipality  if  the  voters  of  the  municipality  which 
supplies  the  water  vote  to  approve  its  use. 
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II.  Establishes  a  procedure  for  a  referendum  on  the  use  of  fluorine  in 
other  municipaUties  served  by  the  water  system. 

III.  Limits  voting  on  the  referendum  to  voters  who  are  also  directly 
served  by  the  water  system. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  You  caught  me  off  guard. 
This  bill  was  brought  forward  because  of  a  situation  where  we  had  a  law 
on  the  books  that  the  application  wasn't  very  clear.  I  believe  it  was  in 
the  late  80's  or  so  that  a  law  was  passed  to  say  that  communities  that 
want  to  introduce  fluorine,  more  commonly  known  as  fluoride,  into  the 
public  water  supply,  would  need  to  have  a  referendum  of  the  voters  in 
the  municipality.  Manchester  did  that.  A  majority  of  voters  said  yes  and 
they  introduced,  started  introducing  fluoride,  which  has  been  found 
through  many  studies  to  be  a  major  benefit  of  public  health  in  terms  of 
producing  dental  carries  or  cavities,  particularly  with  children.  But  the 
long  and  short  of  this  is  that  a  court  case  was  brought  because  the 
Manchester  Water  Works  supplies  water  to  a  number  of  neighboring 
communities  and  citizens  in  those  communities  felt  that  they  should 
have  a  chance  to  vote  too.  Superior  court  decision  was  rendered  and  it 
was  appealed  to  the  state  Supreme  Court.  The  state  Supreme  Court  said, 
though  the  law  may  not  be  clear,  they  concluded  that  it  should  be  inter- 
preted to  apply  to  any  municipality.  In  effect  what  they  said  is,  the  way 
the  law  reads  now,  any  municipality  votes  no,  then  even  if  all  of  the  other 
municipalities  vote  yes,  then  the  fluoride  could  not  be  allowed.  But  they 
did  say  that  because  the  situation  probably  needs  legislative  action  to 
really  straighten  it  out,  they  allowed  Manchester  to  continue  adding 
fluoride  until  June  30,  2005.  They  extended  the  date  that  the  Superior 
Court  had  provided.  So  they  kind  of  concluded  their  case  by  suggesting 
that  the  legislature  probably  needs  to  sort  out  what  the  right  policy  is 
because  they  acknowledged  that  you  end  up  with  sort  of  a  potentially 
odd  situation  where  one  community  could  veto  the  majority  preference 
of  other  communities.  So  the  committee  worked  quite  a  bit  on  this  bill. 
There  is  a  committee  amendment  and  I  do  move  or  support  the  commit- 
tee report  of  moving  the  bill  as  ought  to  pass  with  amendment.  If  the 
committee  amendment  is  adopted,  I  have  an  additional  amendment.  I 
will  just  speak  to  what  the  amendment  does  in  general  here  and  then 
talk  specifically  about  how  I  think  we  could  finish  refining  this  bill.  The 
main  thing  that  the  amendment  does  is  create  a  process  so  that  people, 
all  residents  of  any  community  that  gets  the  public  water  supply,  if  they 
are  served  by  the  public  water  supply,  they  would  have  a  chance  to  vote. 
The  point  would  be  that  the  vote  would  become  an  accumulative  one  so 
that  all  the  communities  that  voted,  if  a  majority  of  all  of  the  voters  who 
could  qualify  to  vote  on  the  question  vote  yes,  then  the  fluorine  could 
be  introduced.  If  a  majority  vote  no,  then  it  won't  be.  The  committee 
amendment  is  on  page  17  &  18.  The  first  section  of  this  bill  really  deals 
with  entities  that  want  to  introduce  this.  Then  at  the  bottom  of  page  18, 
there  is  section  F  of  the  bill,  which  specifically  deals  with  the  circum- 
stance like  that  of  Manchester  where  they  have  already  approved  it 
through  the  process  prescribed  in  the  statute.  The  intent  of  the  commit- 
tee amendment  was  that  there  be  a  re-vote  at  the  next  general  election 
by  that  municipality  and  other  municipalities  whose  residents  are  served 
and  that  a  majority  of  all  of  the  voters  voting  on  the  question  would 
determine  the  fate  of  the  issue.  The  floor  amendment  which  I  would  offer 
after  the  committee  amendment  is  voted  on,  really  cleans  and  clarifies 
it.  Instead  of  creating  a  situation  where  a  municipality  doesn't  choose 
to  vote,  they  are  considered  to  acquiesce.  It  says  that  all  of  the  munici- 
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palities  whose  residents  in  whole  or  part  by  are  served  by  public  water 
systems,  shall  insert  the  question  on  the  introduction  of  fluorine  on  the 
ballot  at  the  next  general  election.  It  also  goes  on  to  specify  that  the 
voters  in  all  of  those  municipalities  can  vote  on  the  question  are  those 
residents  who  are  served  by  the  public  water  system.  It  does  require  the 
municipal  water  company  to  provide  the  municipalities  with  the  infor- 
mation necessary  to  identify  those  residents  served  by  the  public  water 
system.  And  it  requires  that  any  additional  expense  to  the  municipal- 
ity for  printing  the  question  shall  be  paid  by  the  supplier  of  the  water, 
the  water  company.  Then  it  goes  on  to  make  clear  that  if  a  majority  reject 
the  introduction  of  fluoride,  then  it  shall  be  discontinued  immediately. 
There  is  also  a  process  in  the  amendment  where  the  clerk  of  the  munici- 
pality where  the  public  water  system  is  located  is  responsible  for  com- 
piling the  results  from  the  different  communities  and  certifying  the 
result  of  the  election.  I  think  that  it  is  important  that  we  resolve  this.  I 
think  the  committee  has  done  the  best  that  it  can  with  this.  It  probably 
could  be  refined  a  little  bit  more  but  we  are  out  of  time  and  I  think  it  is 
actually  in  pretty  good  shape.  This  is  important  because  there  are  some 
odd  situations  where,  if  we  don't  act,  we  create  very  problematic  situa- 
tions. Like  the  city  of  Dover,  which  chose  years  ago  to  fluoridate  their 
water,  it  is  not  a  controversy  there,  they  do  supply  a  handful.  I  forget 
the  exact  number.  It  was  two  or  three  households  in  Rollinsford.  If  you 
just  let  the  Supreme  Court  decision  stand,  the  entire  community  of 
Rollinsford  would  have  to  vote  or  else  Dover  would  have  to  discontinue 
fluoridation.  If  a  majority  of  those  voters,  only  three  of  whom  are  served 
by  Dover  water  system  voted  no,  then  even  if  everyone  in  Dover  agreed 
they  want  fluoridation,  they  would  have  to  quit  fluoridating.  And  if  you 
talk  to  almost  any  dentist  in  the  state,  they  will  tell  you  that  they  can 
tell  the  difference  whether  the  children  live  in  a  community  that  has 
fluoridation  or  whether  they  don't  because  it  makes  a  huge  difference 
in  their  dental  health.  Nationally,  the  vast  majority  of  Americans  are 
served  by  public  water  systems  that  have  fluoride  and  the  vast  major- 
ity of  systems,  public  water  systems  do  fluoridate  their  water.  New  Hamp- 
shire is  something  of  an  exception  to  that  because  it,  for  some  reason,  has 
been  a  more  controversial  issue  here.  But  this  is  a  way  to  have  it  demo- 
cratically resolved.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Point  of  clarification, 
Senator.  The  next  general  election,  are  we  talking  about  the  primary, 
which  is  a  general  election,  or  November? 

SENATOR  BELOW:  No.  The  primary  would  be  a  primary.  The  general 
election  is  the  November  election. 

SENATOR  BARNES:  Well  this  will  be  definitely  at  the  November  election. 

SENATOR  BELOW:  Right.  It  would  have  to  be  at  the  next  general  elec- 
tion from  when  the  law  become  effective.  Presumably  this  would... it  is 
effective,  I  think,  upon  passage,  60  days  after  passage,  so  it  would  be  this 
November's  election.  All  of  the  communities  would  vote  at  the  same  time 
in  the  case  of  Manchester. 

SENATOR  BARNES:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  sup- 
port of  the  committee  action  and  of  the  floor  amendment  that  will  be 
introduced.  I  want  to  thank  Senator  Johnson  for  his  perseverance.  Sena- 
tor Below  for  his  work  on  the  bill.  Senator  Gatsas  for  his  work  in  help- 
ing us  with  this  amendment.  I  think  that  it  should  be  made  known  that 
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fluoridation  is  a  very  important  health  situation.  We  have  over  a  half 
of  million  people  in  the  state  of  New  Hampshire  who  don't  have  any  kind 
of  dental  insurance.  And  there  has  been  ample  evidence  that  fluorida- 
tion does  protect  teeth.  So  it  is  a  health  situation  that  I  think  reflect  very 
positively.  As  Senator  Below  pointed  out,  in  September  of  2003,  the  Su- 
preme Court  ruled  that  the  legislature  should  consider  amending  RSA 
485:14  that  would  allow  municipalities  surrounding  the  city  of  Manches- 
ter to  hold  a  referendum  on  fluoridation  among  each  municipality's  vot- 
ers. Our  piece  of  legislation  handles  that.  The  amendment  clearly  ad- 
dresses the  issue  of  allowing  the  towns  surrounding  Manchester  to  vote 
on  fluoridation.  The  floor  amendment  says  that  the  Water  Department 
in  Manchester  will  pay  for  the  ballots  so  there  will  be  no  28-A  issue  in 
terms  of  passing  on  a  cost  to  the  municipalities.  Manchester  Water  Works 
will  pay  for  those  ballots.  A  great  deal  of  time  and  effort  has  gone  into 
this  situation.  I  appreciate  everybody's  work  with  regard  to  this.  As  Sena- 
tor Below  pointed  out,  there  are  a  number  of  communities  that  do  pro- 
vide water  to  outlying  communities.  Concord,  Dover,  Hanover,  Laconia, 
Portsmouth  and  Rochester  all  sell  water  to  their  outlying  communities. 
So  it  is  an  important  item.  I  am  very  pleased  that  we  could  bring  this 
forward,  amend  it  so  that  we  could  properly  address  it  and  hopefully 
pass  it  and  move  it  to  the  House.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
thank  you  for  the  amendment.  I  just  want  to  make  sure  that  as  I. ..and  I 
know  that  we  have  to  adopt  the  amendment  in  the  calendar  before  we  can 
adopt  your  floor  amendment,  but  in  doing  so,  that  will  mean  that  every 
user  of  the  water  with  fluoride  in  it  would  get  to  have  a  vote,  all  at  once? 

SENATOR  D'ALLESANDRO:  That  is  correct. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Below,  it  doesn't 
state  it  in  the  amendment,  but  I  assume  that  the  question  that  will  be 
prepared  for  the  voters  in  Manchester,  along  with  the  participants  in  the 
water  supply  in  the  various  communities,  that  question  will  be  the  same 
on  all  ballots? 

SENATOR  BELOW:  Yes,  and  the  reference  of  RSA's,  both  in  the  commit- 
tee amendment  and  the  floor  amendment,  refer  to  RSA  44:16,  RSA  31:17- 
a  and  RSA  52:23.  I  forget  which  one,  but  one  of  them  actually  prescribes 
the  language  in  the  question.  It  is  something  to  the  effect  of 'Shall  fluo- 
ride be  introduced  into  the  public  water  supply?"  something  like  that, 
yes  or  no. 

SENATOR  GATSAS:  So  according  to  this  amendment,  Manchester  would 
also  have  to  have  a  re-vote? 

SENATOR  BELOW:  Yes.  This  would  require  all  municipalities  and  that 
means  Manchester  included.  Even  though  they  had  a  vote  once  already. 
They  will  have  to  have  a  new  vote  in  November  at  the  next  general  elec- 
tion, if  this  becomes  law,  along  with  all  the  other  towns  at  the  same  time. 
And  everyone  who  votes  on  the  question,  which  is  all  the  qualified  vot- 
ers in  those  communities  who  have  been  identified  as  receiving  water 
from  the  public  water  supply.  So  all  people  similarly  situated  will  have 
an  equal  vote  on  the  question,  which  is  essentially  all  the  direct  consum- 
ers of  the  water  supply,  will  get  to  vote  yes  or  no.  The  majority,  without 
regard  to  what  town  they  live  in,  will  determine  the  outcome  of  that  vote. 
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SENATOR  GATSAS:  So  that  means  that  the  people  in  Manchester  that 
don't  participate  in  the  water  supply  will  not  have  the  opportunity  to 
receive  a  ballot  to  vote  on? 

SENATOR  BELOW:  Correct. 

Amendment  adopted. 

Senator  Below  offered  a  floor  amendment. 

Sen.  Below,  Dist.  5 

Sen.  D'Allesandro,  Dist.  20 

March  18,  2004 

2004-0886S 

06/10 

Floor  Amendment  to  SB  449 

Amend  RSA  485:14,  II  (f)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

(f)  Where  fluorine  is  currently  being  introduced  into  a  public  water 
system  and  the  voters  of  the  municipality  acting  as  the  supplier  of  water 
have  approved  such  action  after  public  hearing  pursuant  to  RSA  44:16, 
RSA  31:17-a,  or  RSA  52:23,  but  voters  in  other  municipalities  whose  resi- 
dents, in  whole  or  in  part,  are  directly  served  by  the  public  water  system 
have  not  voted  on  such  action,  all  municipalities  whose  residents,  in  whole 
or  in  part,  are  directly  served  by  the  public  water  system  shall  insert  a 
question  about  the  introduction  of  fluorine  on  the  ballot  in  accordance  with 
RSA  44:16,  RSA  31:17-a,  or  RSA  52:23  except  that  no  petition  shall  be 
required  for  a  first  vote  on  the  question.  For  purposes  of  this  paragraph, 
the  term  "voter"  in  RSA  44:16,  RSA  31:17-a,  or  RSA  52:23  shall  mean  any 
person  who  may  lawfully  vote  at  a  municipal  election  in  said  municipal- 
ity and  whose  residence  is  directly  served  by  the  public  water  system.  Any 
vote  on  the  question  of  fluoridation  shall  occur  at  the  first  state  general 
election  following  the  effective  date  of  this  act.  The  municipal  water  com- 
pany shall  provide  municipalities  with  the  information  necessary  to  iden- 
tify residences  directly  served  by  its  public  water  system.  To  the  extent 
that  there  is  an  additional  expense  to  a  municipality  for  printing  the 
question,  the  expense  shall  be  paid  by  the  supplier  of  water.  If  the  ma- 
jority of  voters  in  all  municipalities  served  by  the  public  water  system 
approve  the  introduction  of  fluorine  into  the  public  water  system,  fluorine 
may  continue  to  be  introduced  into  the  public  water  system.  If  the  ma- 
jority of  voters  casting  votes  on  the  question  fails  to  approve  the  introduc- 
tion of  fluorine  into  the  public  water  system,  then  the  introduction  of  fluo- 
rine shall  be  discontinued  immediately  following  certification  of  the  vote 
by  the  clerk  of  the  municipality  of  the  water  system  in  accordance  with 
subparagraph  (c). 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  adoption  of  the 
floor  amendment  and  I  am  not  sure  that  I  need  to  say  much  else  except 
that  we  need  to  get  the  amendment  passed  out. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Senator  Below,  is  the 
effective  date  going  to  be  upon  passage? 

SENATOR  BELOW:  It  is  effective  60  days  after  passage  is  what  the  com- 
mittee amendment  had.  I  think  that  will  still  provide  plenty  of  time,  be- 
cause once  it  passes  the  House,  Manchester,  I  would  presume,  would  start 
to  anticipate  and  prepare  for  the  vote,  but  I  think  that  would  be  some- 
time this  summer  that  the  law  would  become  effective,  so  it  would  cer- 
tainly apply  for  this  fall. 
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SENATOR  JOHNSON:  That  was  my  question.  Thank  you. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Below.  I  cer- 
tainly wish  to  support  you  on  this  amendment,  but  would  also  like  to  ask 
a  question.  I  have  been  pixilated  for  many  years  in  my  own  town  because 
we  all  vote  routinely  at  town  meeting  on  articles  which  cause  the  water 
and  sewer  rates  to  go  up  when  there  is  actually  a  minority  of  the  town 
which  is  served  by  those  systems,  where  were  centralized  in  the  town.  Just 
for  my  own  information,  I  wondered  how  it's  affected  that  you  are  able  to 
separate  the  voters,  those  who  are  on  water  and  those  who  are  not? 

SENATOR  BELOW:  Well,  I  am  not  sure  that  has  ever  quite  been  done 
before  although  there  is  a  precedent  in  terms  of  village  districts.  Some 
communities  have  village  districts  for  sidewalks  or  fire  precincts  and  only 
those  voters  who  are  served  by  the  fire  hydrant  part  of  the  fire  precinct 
or  by  the  part  of  the  community  that  has  sidewalks  will  vote  on  that  ques- 
tion or  questions  pertaining  to  that  part  of  the  town  votes.  So  it  will  re- 
quire creating  a  subset  of  the  master  voter  list  of  who  is  served  by  the 
public  water  supply.  There  was  no  really  easy  answer  here,  because  the 
other  option.  It  didn't  seem  to  make  sense,  a  community  that  only  had  two 
or  three  people  served,  would  have  the  99  percent  of  the  residents  would 
have  a  vote  equal  to  another  community  where  almost  everybody  is 
served.  So  this  was  thought  to  be  a  way  to  do  this. 

SENATOR  PETERSON:  It  seems  reasonable  to  me.  Thank  you.  Senator. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Below,  I  am  an 
apartment  owner.  I  have  a  unit  in  Manchester  that  has  12  units  and  the 
water  bill  comes  to  me  but  I  live  in  Florida.  Are  those  12  people  that  are 
occupying  my  place  going  to  have  a  vote  and  how  are  they  going  to  know? 
When  the  bill  goes  out,  it  is  going  to  come  to  me,  right? 

SENATOR  BELOW:  The  good  news  is  that  because  of  the  national  voter 
legislation.  The  name  is  slipping  my  name  right  now.  Help  America  Vote. 
The  towns  are  now  required  to  keep  a  list  by  address,  not  just  mail- 
ing address,  but  physically  where  people  reside.  So  it  is  going  to  be 
based  on  where  they  reside.  If  they  live  in  an  apartment  building  that 
is  part  of  the  public  water  system,  then  they  will  get  a  vote,  regard- 
less of  whether  they  get  the  water  bill  or  not.  It  is  a  function  of  whether 
they  are  drinking  the  water  or  taking  the  water  in  their  plumbing  in 
the  residence  where  they  live. 

SENATOR  BARNES:  My  question  is  I  guess,  how  will  the  water  com- 
pany know  that  those  ten  people  that  I  have  in  my  apartment  house,  if 
you  are  going  to  send  the  thing  out  to  them  to  vote,  how  are  they  going 
to  know? 

SENATOR  BELOW:  Well  they  are  going  to  have  to  work  that  out.  But  I 
think  they  know  all  of  the  addresses  that  get  public  water  supply. 

SENATOR  BARNES:  Yes,  I  understand  that. 

SENATOR  BELOW:  They  are  going  to  have  to  match  that  with  all  of  the 
voters  who  reside  at  those  addresses.  So  if  you  have  got  a  street  like 
Main  Street  that  is  all  public  water,  then  everybody  on  Main  Street  gets 
to  vote.  If  you've  got  a  corner  of  town  where  everybody  is  on  private 
water,  then  they  are  going  to  have  to  sort  that  out. 

SENATOR  BARNES:  Thank  you,  Senator  Below.  I  hope  it  works. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  Senator  Below,  so 
in  the  community  of  Dover  that  you  cited,  where  there  are  only  a  few 
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residents  of  Rollinsford  who  are  served  by  Dover's  public  water  sup- 
ply, and  everything  is  copacetic  as  it  is.  Is  this  going  to  force  them  to 
have  a  vote? 

SENATOR  BELOW:  It  depends  on  whether  they  originally  started  fluo- 
ridating pursuant  to,  after  public  hearing  and  a  vote,  pursuant  to  RSA 
44:16,  RSA  31:17-a,  or  RSA  52:23,  which  has  to  do  with  when  they  started 
fluoridating.  If  it  was  essentially  in  the  past  approximately  15  years,  yes. 
If  it  was  before  that,  before  they  had  to  have  a  referendum  and  they,  you 
know,  have  been  fluoridating  for  20  years  or  something  like  that,  then  they 
wouldn't  necessarily  have  to  have  a  re-vote.  There  is  a  process  whereby 
people  could  petition  to  have  a  re-vote.  That  currently  exists.  Right  now, 
Dover  residents  could  petition  to  have  a  referendum  if  people  wanted  to 
revisit  that  question.  But  Dover  wouldn't  be  required  to  revisit  it  unless 
they  originally  approved  it  through  a  referendum  process. 

SENATOR  ESTABROOK:  Thank  you. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  520-FN,  relative  to  maintaining  records  of  greyhounds  used  in  pari- 
mutuel  racing.  Ways  and  Means  Committee.  Inexpedient  to  legislate, 
Vote  5-0.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  move  inexpedient  to 
legislate  on  House  Bill  520  which  would  require  tracks  and  the  Pari- 
Mutuel  Commission  to  identify  and  maintain  personal  information  of 
anyone  who  transports,  owns,  TAPE  CHANGE  deals  with  greyhounds 
at  a  track.  However,  the  reporting  requirements  are  very  burdensome 
according  to  the  commission  and  they  would  also  be  quite  expensive.  The 
bill  requires  that  the  commission  maintain,  "accurate  records  and  sta- 
tistics regarding  injuries  to  greyhounds.  These  records  shall  include  the 
greyhound's  registered  name  and  their  ear  tattoos,  the  owner,  the 
trainer,  the  kennel  operators  name,  business  address,  telephone  num- 
ber, the  color,  weight  and  sex  of  the  greyhound,  where  the  injury  took 
place  on  the  track",  this  is  in  case  of  an  injury,  "if  the  injury  occurred 
while  it  was  racing,  where  on  the  track  it  happened,  the  distance  of  the 
race,  the  grade,  race  and  post  position  when  the  injury  occurred,  the 
weather  conditions,  time,  temperature."  In  other  words,  it  includes  quite 
a  bit  of  information  that  is  required.  According  to  the  fiscal  note  that  is 
attached  to  this  bill,  that  part  of  it  would  require  them  to  hire  new 
employees  to  the  tune  of  about  $100,000  per  year  to  handle  this  record 
keeping.  It  does  say  that,  "The  commission  shall  be  required  to  main- 
tain accurate  records  and  statistics."  The  commission  believes  that  that's 
what  would  be  required.  Furthermore,  the  animal's  care  is  already  well 
documented  and,  in  fact,  the  state  veterinarian  came  in  and  testified  that 
this  bill  was  not  needed  and  that  the  one  extreme  example  of  a  problem 
that  was  brought  by  somebody  out-of-state  who  is  in  favor  of  this  bill  was 
investigated  by  the  State  Veterinarian  Board  and  found  to  be  erroneous, 
that  there  was  no  mistreatment  of  that  dog  and  there  was  no  reason  for 
that.  So  on  that  basis,  I  recommend,  and  the  committee  recommends 
that  we  find  this  inexpedient.  Thank  you,  Mr.  President. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  would  respectfully 
ask  that  the  inexpedient  to  legislate  be  overturned  with  ought  to  pass 
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and  I  have  an  amendment  that  addresses  Senator  Boyce's  concerns  and 
I  would  Kke  to  speak  to  that  amendment.  I  will  refer  you  to  the  amend- 
ment,. It  has  to  do  with  the  track  conditions.  We  took  most  of  that  out. 
All  it  has  is  where  the  injury  took  place  on  the  track  or  other  area.  We 
took  away  the  fine  and  made  it  a  violation,  which  does  not  cause  any  jail 
time  or  any  indigent  defense  providing.  That  will  wipe  out  a  lot  of  the 
fiscal  note  in  this  bill.  I  will  go  to  Fiscal  when  it  gets  to  Fiscal  and  Sena- 
tor Green  would  like  to  have  it  in  Finance  and  that  is  great  with  me.  I 
will  be  happy  to  speak  to  it  there.  The  other  thing  that  we  took  out  was 
providing  a  drivers  license.  We  thought  that  was  unnecessarily  burden- 
some. I  think,  quite  frankly,  I  think  this  is  a  much  stronger  bill.  It  doesn't 
call  for  as  much  control  but  I  think  it  is  enough  control.  I  think  it  is  a 
control  that  we  need  and  we  should  be  asking  for  because  we  do  regu- 
late greyhound  racing  in  this  state. 

SENATOR  DALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  sup- 
port of  the  committee  recommendation.  It  was  clear  to  us  in  the  testi- 
mony, particularly  from  a  group  of  people  who  came  up  from  Massachu- 
setts, that  what  this  really  is,  is  an  attempt  to  curtail  greyhound  racing 
in  the  state  of  New  Hampshire.  By  putting  all  of  these  situations  in  place, 
an  unbelievable  financial  burden  is  placed  on  the  state  of  New  Hamp- 
shire in  terms  of  this  report.  The  confidentiality  of  this  situation  becomes 
another  issue  and  as  a  result  of  this,  a  very  cumbersome  process  is  put 
in  place.  Now  the  group  that  spoke  to  us  was  the  group  that  sponsored 
the  referendum  in  Massachusetts  to  eliminate  greyhound  racing.  If  that 
is  the  case,  they  why  don't  we  just  say  it.  This  is  an  attempt  to  elimi- 
nate greyhound  racing  in  the  state  of  New  Hampshire.  The  State  Vet- 
erinarian said  to  us  that  the  situation  that  was  brought  forth  was  a  situ- 
ation that  was  really  very  poorly  handled  and  in  essence,  the  attack  on 
the  individual  at  the  track  was  unwarranted.  It  was  an  unwarranted 
situation.  And  that  the  greyhounds  are  taken  care  of,  procedures  are 
followed.  We  have  a  track  veterinarian  and  we  do  the  best  that  we  can. 
Now  I  can  speak  from  experience.  I  was  a  lead-out  boy  at  a  greyhound 
race  track  when  I  was  in  high  school  and  when  I  worked  in  college.  My 
father  raised  greyhounds.  My  father  had  kennels  of  greyhounds  that 
raced  at  Wonderland  Park  in  the  summer  and  raced  at  Saint  Petersburg 
in  the  winter.  So  we  were  very  involved  with  this  business.  Greyhounds 
are  spirited  athletes.  They  are  wonderful  animals.  They  make  great  pets 
when  we  retire  them.  We  have  an  adoption  program  that  is  in  place  in 
New  Hampshire  that  I  think  is  one  of  the  best  in  the  country.  We  spend 
a  lot  of  money  doing  this.  So  we  are  doing  a  good  job  of  protecting  the 
greyhound.  As  I  said,  what  has  been  requested?  We  have  asked  over  and 
over  again  for  the  Pari-Mutuel  Commission  to  cut  down  in  terms  of  the 
money  that  we  give  them.  Time  after  time  after  time  they  have  been 
asked  to  turn  back  money  on  their  budget.  Take  people  and  get  them  off 
of  the  payroll.  We  got  them  now  to  the  point  where  they  can  barely  do 
what  we  are  asking  them  to  do  and  now  we  are  asking  them  to  do  more. 
As  I  say,  if  this  is  an  effort  to  curtail  greyhound  racing,  then  let  it  be  said. 
Put  that  right  out  there,  out  front  where  it  belongs.  The  group  that  came 
up  to  us  did  this  in  Massachusetts  and  they  lost  the  referendum  in 
Massachusetts.  This  is  the  first  step  towards  this  in  New  Hampshire.  I 
think  that  what  we  do,  again,  testimony  clearly  indicates  that  we  do  a 
good  job.  Our  State  Veterinarian  was  emphatic  in  that  situation.  I  sup- 
port the  decision  of  the  committee  of  inexpedient  to  legislate.  Thank  you, 
Mr.  President. 
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SENATOR  BOYCE:  Thank  you,  Mr.  President.  Senator  D'Allesandro,  in 
the  committee,  during  the  hearing,  I  beheve  the  Massachusetts  organi- 
zation told  us  about  several  other  states  that  have  a  very  similar  bill  in 
effect.  Do  you  recall  that  Texas  was  one  of  those?  I  have  been  told  just 
recently  that  Texas  did  have  this  legislation  but  they  repealed  it  because 
it  was  unworkable.  I  didn't  know  if  you'd  heard  that,  but  I... 

SENATOR  D'ALLESANDRO:  I  don't  recall  that. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
does  Massachusetts  have  this  similar  legislation  in  place? 

SENATOR  D'ALLESANDRO:  I  am  told  that  Massachusetts  does  have 
this  in  place. 

SENATOR  GATSAS:  Has  the  greyhound  business  gone  out  of  business 
there? 

SENATOR  D'ALLESANDRO:  The  greyhound  business  has  not  gone  out 
of  business. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  would  just  like  to  state 
that  I  am  going  to  vote  to  override  the  committees  decision  of  inexpedi- 
ent to  legislate.  I  also  want  to  make  it  perfectly  clear  that  I  don't  know 
where  this  bogeyman  is  that  is  going  to  do  away  with  dog  racing  seeing 
Massachusetts  hasn't  done  away  with  it  with  this  legislation  and  I  cer- 
tainly wouldn't  vote  for  it,  if  I  thought  it  was  going  to  do  away  with  it 
because  I  happen  to  enjoy  going  to  the  dog  track.  So  when  I  vote  it  is  not 
to  do  away  with  greyhound  racing.  It  is  to  vote  to  protect  the  animals. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  will  have  to  agree 
with  Senator  D'Allesandro  and  I  will  go  with  the  old  adage  that  "If  it  isn't 
broke,  don't  fix  it."  I  think  that  we  have  a  racing  commission,  we  have 
three  judges  at  the  track  along  with  a  veterinarian.  So  we  have  a  lot  of 
eyes  that  are  looking  at  what  is  going  on  at  these  tracks.  I  am  a  neigh- 
boring town  of  the  race  track  in  Belmont  and  I  go  in  there  on  occasion 
and  I  think  that  it  is  very  well  run.  I  think  that  they  have  a  sincere  effort 
to  take  care  of  those  dogs  and  I  just  think  it  is  the  wrong  way  to  go. 
Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  am  going  to  ask  that 
this  inexpedient  to  legislate  be  overturned.  I  am  probably  the  only  one 
here  that  has  adopted  a  greyhound.  They  make  wonderful  pets.  They  are 
truly  lovable  animals.  But  when  you  say  that  they  are  not  mistreated 
and  this  is  for  curtailing  greyhound  racing,  I  disagree.  I  adopted  my 
greyhound  at  four  years  old  when  she  was  four,  from  the  Greyhound 
Society.  She  was  mistreated.  Her  black  coat  was  brown.  She  was  mal- 
nourished. She  had  tapeworm  and  she  needed  to  be  spayed.  The  dog  had 
to  be  taught  how  to  walk  up  and  down  stairs  and  is  skittish  when  it 
rained  because  she  never  felt  rain  on  her  back.  There  was  training  that 
I  had  to  do  and  a  lot  of  time  that  I  had  to  give  my  dog  in  order  to  make 
her  somewhat  normal.  I  think  this  is  a  good  thing  to  do  to  keep  track  of 
our  dogs  and  that  is  why  I  am  going  to  ask  this  body  to  over  turn  the 
inexpedient  to  legislate  motion  and  let's  keep  track  of  what  happens  to 
our  dogs.  Thank  you,  Mr.  President. 

Recess. 
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Out  of  recess. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  recommend  that  we 
vote  the  inexpedient  down  and  vote  ought  to  pass.  Thank  you,  Mr. 
President. 

Question  is  on  the  adoption  of  the  committee  report  of  inexpe- 
dient to  legislate. 

A  roll  call  was  requested  by  Senator  Gatsas. 

Seconded  by  Senator  Roberge. 

The  following  Senators  voted  Yes:  Gallus,  Johnson,  Boyce,  Odell, 
Peterson,  D'Allesandro,  Morse,  Prescott,  Cohen. 

The  following  Senators  voted  No:  Kenney,  Below,  Green,  Flanders, 
Roberge,  O'Hearn,  Foster,  Clegg,  Larsen,  Gatsas,  Barnes,  Martel, 
Sapareto,  Estabrook. 

Yeas:  9  -  Nays:  14 

Motion  failed. 

Senator  Roberge  moved  ought  to  pass. 

Senator  Roberge  offered  a  floor  amendment. 

Sen.  Roberge,  Dist.  9 

March  18,  2004 

2004-0884S 

08/01 

Floor  Amendment  to  HB  520-FN 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Sections;  Records  of  Greyhounds  Used  in  Racing.  Amend  RSA 
284  by  inserting  after  section  14-b  the  following  new  sections: 

284:14-c  Records  of  Greyhound  Disposition. 
I.  The  commission  shall  maintain  accurate  records  and  statistics  re- 
garding the  disposition  of  all  greyhounds  that  have  participated  in  dog 
racing  in  the  state,  including  racing  greyhounds  received  from  other  ju- 
risdictions. For  the  purposes  of  this  section,  the  word  "disposition"  shall 
mean  euthanasia,  transfer  to  another  jurisdiction,  adoption,  or  donation 
or  sale  for  medical  research  or  other  purpose.  Such  records  shall  include 
the  following  information: 

(a)  The  greyhound's  registered  name  and  left  and  right  ear  tattoos, 
the  name  and  address  of  the  greyhound's  owner,  trainer,  and  kennel  op- 
erator at  the  time  of  disposition,  and  the  name  and  address  of  the  race 
track  where  the  greyhound  last  raced  prior  to  disposition. 

(b)  If  the  greyhound  has  been  transferred  to  another  race  track, 
the  name  and  address  of  the  race  track  that  received  the  greyhound. 

(c)  If  the  greyhound  has  been  retired  for  breeding,  the  name  and 
address  of  the  facility  that  received  the  greyhound. 

(d)  If  the  greyhound  has  been  adopted  or  placed  for  adoption,  the 
name,  address  and  telephone  number  of  the  person  or  entity  that  re- 
ceived the  greyhound. 

(e)  If  the  greyhound  has  been  euthanized,  the  name,  address,  pro- 
fessional title  and  professional  affiliation  of  the  person  performing  the 
euthanasia,  the  manner  of  euthanasia,  and  a  detailed  statement  of  rea- 
sons why  the  greyhound  was  euthanized  rather  than  adopted  or  placed 
for  adoption. 
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(f)  If  the  greyhound  has  been  sold  or  donated  to  an  individual,  cor- 
poration or  entity,  the  name  and  address  of  the  individual,  corporation  or 
entity  purchasing  or  receiving  the  greyhound,  and  the  purpose  for  which 
the  greyhound  is  being  purchased  or  received. 

(g)  If  the  greyhound's  disposition  does  not  fit  into  any  of  the  above 
categories,  the  owner,  trainer  or  kennel  operator  shall  state,  in  detail, 
the  greyhound's  destination,  and  the  specific  purpose  for  which  the  grey- 
hound has  been  received,  sold,  transferred  or  donated. 

II.  All  disposition  forms  shall  be  completed  and  signed  under  the 
pains  and  penalties  of  perjury  by  the  greyhound's  owner,  trainer  or  ken- 
nel operator,  whose  signature  shall  be  witnessed  by  a  representative  of 
the  commission.  Whoever  knowingly  makes  a  false  written  statement  on 
a  disposition  form  shall  be  guilty  of  a  violation.  A  person  found  guilty 
of  knowingly  violating  this  section  for  a  second  or  subsequent  offense 
shall  be  guilty  of  a  class  A  misdemeanor.  Disposition  records  created  and 
maintained  under  this  section  shall  be  retained  by  the  commission  for 
a  period  of  7  years  and  shall  be  made  available  to  the  public  upon  oral 
or  written  request. 
284:14-d  Records  of  Greyhound  Injuries. 

I.  The  commission  shall  maintain  accurate  records  and  statistics  re- 
garding injuries  to  greyhounds.  The  records  shall  include  the  following: 

(a)  The  greyhound's  registered  name  and  right  and  left  ear  tattoo 
numbers. 

(b)  The  owner,  trainer  and  kennel  operator's  name,  business  ad- 
dress and  telephone  number. 

(c)  The  color,  weight,  and  sex  of  the  greyhound. 

(d)  Where  the  injury  took  place  on  a  race  track  or  other  area. 

(e)  If  the  injury  occurred  while  the  greyhound  was  racing,  the  race 
track  where  the  injury  occurred,  along  with  the  distance,  grade,  race  and 
post  position  when  the  injury  occurred;  the  specific  type  of  injury,  the 
cause  of  the  injury,  the  estimated  recovery  time,  and  the  location  of  in- 
jury on  the  greyhound. 

II.  All  injury  forms  shall  be  completed  and  signed  under  the  pains  and 
penalties  of  perjury  by  the  race  track  veterinarian,  whose  signature  shall 
be  witnessed  by  a  representative  of  the  commission.  Whoever  knowingly 
makes  a  false  written  statement  on  an  injury  form  shall  be  guilty  of  a 
violation.  A  person  found  guilty  of  knowingly  violating  this  section  for  a 
second  or  subsequent  offense  shall  be  guilty  of  a  class  A  misdemeanor. 
Injury  records  created  and  maintained  under  this  section  shall  be  retained 
by  the  commission  for  a  period  of  7  years  and  shall  be  made  available  to 
the  public  upon  oral  or  written  request. 

2  New  Paragraph;  Rulemaking.  Amend  RSA  284:12  by  inserting  after 
paragraph  VI  the  following  new  paragraph: 

VII.  Rules  governing  disposition  records  and  injury  records  of  grey- 
hounds, including  creating  forms  and  establishing  procedure,  pursuant 
to  RSA  284:14-c  and  RSA  284:14-d. 

3  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  House  Bill  520  ini- 
tiates a  record  keeping  system  for  all  greyhounds  that  race  in  the  state 
of  New  Hampshire.  Greyhound  racing  in  New  Hampshire  began  in  1972 
and  currently  conducts  a  total  of  11,300  live  greyhound  races  a  year. 
Three  venues  for  dog  racing  in  New  Hampshire  are  Hinsdale  Greyhound 
Park,  Seabrook  Greyhound  Park,  and  Lakes  Region  in  Belmont.  Regu- 
lating greyhound  racing  and  maintaining  the  integrity  of  the  sport  is 
under  the  purview  of  the  New  Hampshire  Pari-Mutual  Commission.  The 
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Pari-Mutual  Commission  is  an  agency  of  the  state  of  New  Hampshire. 
It  regulates  greyhound  racing  in  New  Hampshire  under  RSA  284.  The 
Commission's  duties  include  the  licensing  of  racetracks  and  individuals, 
for  instance  owners  and  trainers,  the  collection  of  taxes  and  fees,  and 
the  operation  of  the  State  Racing  Laboratory.  The  lab  tests  for  illegal 
substances  that  might  be  used  to  influence  the  outcome  of  a  race.  Im- 
proving the  tracking  of  the  greyhound  movement  will  be  valuable  in 
identifying  dogs  at  risk  and  reducing  the  exposure  of  the  pet  and  human 
population  to  various  diseases  such  as  tick-borne  illnesses,  kennel  cough 
and  toxic  shock  outbreak.  Eight  states,  one  being  Massachusetts,  now 
have  laws  and  regulations  in  place  that  allow  public  access  to  records 
of  the  disposition  of  dogs  who  are  no  longer  in  the  race.  If  the  greyhound 
has  been  transferred  to  another  track,  retired  for  breeding,  adopted  or 
placed  for  adoption  or  has  to  be  euthanized,  the  name,  address,  and 
telephone  number  of  the  person  or  entity  that  receives  the  greyhound 
and  the  specific  purpose  for  which  the  greyhound  has  been  received,  such 
as  why  the  greyhound  was  euthanized  rather  than  adopted,  is  asked  for. 
In  the  interests  of  accountability  and  good  business  practice,  records 
regarding  the  care  and  treatment  of  racing  greyhounds  should  be  made 
available.  States  that  have  reporting  requirements  are  Arizona,  Colo- 
rado, Iowa,  Kansas,  Texas,  West  Virginia,  Wisconsin,  and  Massachusetts. 
Eight  out  of  15  states  that  have  greyhound  racing  have  similar  report- 
ing requirements  to  this  one.  It  is  important  that  New  Hampshire  do 
its  part  to  make  sure  that  greyhounds  receive  proper  care  and  treat- 
ment within  its  borders.  I  urge  adoption  of  this  very  important  legis- 
lation. I  would  like  to  add  that  since  Massachusetts  has  this  reporting 
requirement,  it  is  my  feeling  and  the  feeling  of  some  other  people  that 
the  animals  that  are  maybe  at  the  end  of  their  useful  racing  career, 
maybe  come  up  to  New  Hampshire  to  finish  out  their  racing  career 
where  they  will  not  be  tracked.  We  think  it  is  important  that  they 
should  be  tracked,  particularly  in  New  Hampshire,  to  avoid  that  prob- 
lem. Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Senator  Roberge,  just  a 
couple  of  questions.  Would  it  be  the  case  under  this  amendment  that  the 
reporting  period  would  be  for  the  life  of  the  dog  or  just  at  the  end  of  the 
dog's  racing  career? 

SENATOR  ROBERGE:  No.  What  usually  happens  is  when  they  retire 
them  they  put  them  up  for  adoption.  The  adoption  agency  that  adopts 
them  would  be  the  entity  where  the  name  address  would  come  from. 
Who  they  adopt  to  after  that,  that  is  not  a  requirement  in  this  bill. 

SENATOR  COHEN:  Which  brings  me  to  a  couple  of  other  questions.  It 
had  been  mentioned  that  it  might  be  a  burden  on  the  Pari-Mutuel  Com- 
mission that  it  would  cost  them  a  lot  of  extra  money. 

SENATOR  ROBERGE:  I  disagree  with  that,  in  that  the  bill  calls  for  com- 
puter records.  Massachusetts  does  not  have  computer  records.  They  have 
forms  that  they  fill  out,  hand  written  forms,  and  they  are  just  kept  at  the 
Pari-Mutuel  Commission.  So  that  issue  is  not  an  issue  and  it  talks  about 
hiring  extra  personnel.  Massachusetts  has  not  hired  any  extra  personnel. 

SENATOR  COHEN:  The  tracks  don't  own  the  dogs  now,  right? 

SENATOR  ROBERGE:  No. 

SENATOR  COHEN:  Well  how  do  the  track  owners  know  what  the  ac- 
tual owners  of  the  dogs  are  kept? 


SENATE  JOURNAL  17  MARCH  2004  611 

SENATOR  ROBERGE:  The  records  are  kept  at  the  track  of  who  owns 
the  dog  and  who  the  trainer  is. 

SENATOR  COHEN:  So  are  the  owners  of  the  dogs,  do  they  have  to  keep 
some  of  these  records  or  is  the  burden  placed  on  the  track  owners? 

SENATOR  ROBERGE:  The  track,  when  a  dog  races  there,  the  track 
knows.  They  have  their  ear  tattoo  marks.  The  dog  is  identified  by  left 
and  right  ear  tattoos,  their  name,  the  address  of  the  greyhounds  owner, 
trainer  and  kennel  operator.  Then,  when  they  are  transferred,  that  same 
information  is  transferred  to  the  next  person  that  has  the  animal. 

SENATOR  COHEN:  Again,  I  wonder. 

SENATOR  ROBERGE:  Well  we  want  to  track  and  find  out  what  hap- 
pens to  them  after  they  leave  racing,  that  one  time.  Hopefully,  they  will 
all  get  adopted.  That's  the  main  thing.  That's  what  the  whole  thing  is 
about,  that  they  get  adopted.  If  they  can't  get  adopted,  then  sometimes, 
we  understand,  you  know,  they  have  to  be  put  down.  But  hopefully  they 
get  adopted  and  this  is  what  this  is  all  about.  Just  to  have  a  tracking 
system  so  that  we  make  sure  that  they  do  get  adopted,  if  in  fact  they 
can  be  adopted. 

SENATOR  COHEN:  Thank  you. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator,  did  I  hear  you 
say  that  Kansas  was  on  the  list? 

SENATOR  ROBERGE:  Yes. 

SENATOR  GATSAS:  Would  you  believe.  Senator,  that  Kansas  is  the  home 
of  the  National  Greyhound  Association?' 

SENATOR  ROBERGE:  Yes. 

SENATOR  GATSAS:  Would  you  also  believe  that  racing  hasn't  gone  out 
of  business  in  Kansas? 

SENATOR  ROBERGE:  Yes  I  would  believe,  Senator. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Just  for  a  point 
of  clarification.  When  a  greyhound  is  bred,  that  greyhound  has  a  certifi- 
cate which  is  filed  with  the  American  Kennel  Association,  the  Greyhound 
Racing  Association.  So  a  certificate  showing  the  birth  of  that  animal,  who 
the  sire  and  the  dame  of  that  animal  are,  has  to  be  registered.  You  have 
to  register  those  in  order  for  those  dogs  to  run.  So  there  is  a  methodol- 
ogy in  place  now.  When  that  animal  moves  from  one  venue  to  another, 
that  dog  has  to  be  registered  in  order  to  run.  So  the  question  of  the  cost 
situation,  I  think,  become  a  reality.  If  we  are  going  to  be  responsible  for 
tracking  all  of  those  dogs  and  if  we  are  going  to  be  responsible  for  the 
accident  reports  of  all  of  those  dogs  and  the  condition  of  the  race  track 
that  that  dog  is  running  on,  etc.,  etc.,  etc.  someone  has  to  bear  that  cost. 
In  this  situation,  if  we  are  asking  the  Pari-Mutuel  Commission  to  do 
that,  it  seems  to  me  that  we  are  going  to  have  to  hire  somebody  to  do 
that.  Either  that  or  we  are  going  to  say  to  the  track,  you  have  to  now 
do  all  of  this  and  you  have  to  bear  the  cost  of  doing  that.  So,  there  is  a 
cost  factor  involved.  I  think  as  you  go  on,  it  becomes  an  expensive  pro- 
cess. Something  we  ought  to  think  about.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  would  just  like  to  rise 
again.  The  amendment  doesn't  really  do  anything  in  the  way  of  reduc- 
ing what  the  commission  is  required  to  do.  As  I  said  before  the  commis- 
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sion,  in  the  fiscal  note,  did  respond  that  they  would  have  to  put  on  new 
employees.  Now  maybe  Massachusetts  didn't  have  to  put  on  new  employ- 
ees, but  from  what  I  have  heard  about  Massachusetts,  they  don't  really 
have  any  understaffed  state  agencies  anyway.  It  seems  like  every  time 
somebody  gets  elected  to  office  down  there,  they  get  their  brother,  sis- 
ter, mother,  aunt  and  uncle  on  the  state  payroll  somewhere.  So  to  say 
that  Massachusetts  was  able  to  do  this  without  new  employees  is  not 
saying  a  lot.  As  was  said,  "if  it  ain't  broke,  don't  fix  it."  I  don't  think  that 
we  have  a  problem  with  this,  with  greyhounds  disappearing  into  the 
ground  or  anything.  It  may  have  been  a  long  time  ago  somebody  was 
doing  something  wrong  with  greyhounds  but  I  am  sure  that  today,  that 
is  not  what  is  happening.  I  think  that  everybody  here  knows  that  I  am 
not  really  a  fan  of  racing  or  gaming  or  any  of  these  others  but  this  is  a 
legitimate,  legal  enterprise.  This  is  a  burdensome  set  of  new  regulations 
being  put  onto  this  legal  enterprise.  My  concerns  also  come  down  to  this 
organization  in  Massachusetts  that  came  and  testified  in  favor  of  this 
bill.  On  their  website  it  does  say  that  one  of  their  missions  in  life  is  to 
shut  down  greyhound  racing.  Now  if  I  wanted  to  shut  down  greyhound 
racing,  one  way  that  I  might  go  about  doing  that  would  be  to  find  out 
who  owns  the  dogs  and  harass  them.  Well  in  this  bill,  the  greyhounds 
registered  owner  has  to  have  his  name  and  address  listed.  It  will  be 
available.  It's  a  public  record  under  the  right  to  know  law.  The  commis- 
sion would  be  required  to  disclose  that  type  of  information.  We  would 
be  opening  it  up  so  that  somebody  involved  in  a  legitimate,  legal  enter- 
prise was  being  opened  up  to  ridicule,  harassment,  whatever.  I  think 
that  is  just  not  something  that  we  ought  to  be  doing.  As  long  as  grey- 
hound racing  is  legal,  I  think  we  ought  to  at  least  not  give  them  a  new 
burdensome  task  to  try  and  take  care  of  I  also  don't  think  that  we  can 
discount  what  the  commission  has  said  that  this  will  cost  him  to  imple- 
ment. As  far  as  the  computers,  you  know,  we  have  a  Governor  that  said 
that  he  was  going  to  get  rid  of  carbon  paper  in  the  state,  and  I  don't  think 
handwritten  forms  is  what  this  state  is  heading  for.  So  if  we're  requir- 
ing the  commission  to  maintain  accurate  records  and  statistics,  I  think 
that  really  requires  that  they  are  going  to  be  on  a  computer  and  some- 
body has  to  operate  that  computer.  Somebody  has  to  gather  the  infor- 
mation, and  our  state  agencies  are  not  overstaffed.  So  I  think  that  this 
would  require  new  employees  and  we  should  vote  this  down  and  make 
this  bill  inexpedient.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Last  time  I  went  to  a 
dog  track  I  got  a  program.  I  bought  a  program.  I  wanted  to  see  who  I 
was  going  to  bet  on.  And  listed  in  that  program,  and  every  other  dog 
track  that  I  have  ever  been  at,  the  owner's  name  are  listed.  So  they  are 
not  private.  The  names  are  there  for  anybody  who  puts  twenty-five  cents 
down  for  a  program.  The  owner's  names  are  right  there.  Probably  90 
percent  of  what  the  good  Senator  from  Alton  has  said  about  Massachu- 
setts, is  probably  correct.  I  have  often  said  the  only  good  thing  down 
there  is  the  Red  Sox,  the  Bruins  and  the  Patriots  and  the  Celtics.  I  want 
to  reemphasize  the  fact  that  me  voting  for  this  bill,  which  I  am  going  to 
do  as  amended,  is  not  putting  the  dog  owners  out  of  business.  If  it  were, 
the  state  of  Kansas  is  a  great  example,  headquarters  is  out  there  for  gosh 
sakes.  Let's  use  a  little  commonsense  here  and  take  care  of  the  dogs. 
Let's  move  the  question  and  get  ready  to  get  out  of  here  and  go  home. 
It  has  been  a  long  two-days.  Thank  you,  Mr.  President. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  Basically  as  a  small  busi- 
nessman, I  would  think  this  is  a  paperwork  nightmare.  That  is  my  take 
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on  this.  Just  read  through  this  bill  one  more  time.  Pretty  soon,  Jack,  we 
will  be  forcing  small  businesses  to  be  tracking  in  their  local  McDonald 
operation  where  the  chicken  came  from. 

SENATOR  BARNES:  I  think  you  are  out  of  order.  Senator.  I  think  he 
is  out  of  order,  Mr.  President.  We  will  talk  about  that  on  another  day, 
Senator. 

SENATOR  ROBERGE:  I  would  just  like  to  address  the  work  of  the  Pari- 
Mutuel.  We  know  that  when  an  agency  really  thinks  it  might  be  incur- 
ring a  little  more  work,  they  frequently  come  up  with  an  expensive  fis- 
cal note.  Now  I  don't  agree  with  their  fiscal  note.  I  can  understand  from 
their  standpoint  why  they  did  what  they  did.  However,  I  think  if  we  refer 
our  minds  back  to  other  issues  here  in  the  Senate,  when  we  found  that 
a  fiscal  note  was  unnecessarily  burdensome.  We  won't  have  to  go  back 
too  far  in  our  history  in  this  room,  to  go  back  to  another  issue  on  a  to- 
tally different  issue,  where  the  fiscal  note  was  out  of  line.  Thank  you, 
Mr.  President. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  roll  call  was  requested  by  Senator  Kenney. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Kenney,  Boyce,  Below,  Green, 
Flanders,  Roberge,  O'Hearn,  Foster,  Clegg,  Larsen,  Gatsas, 
Barnes,  Martel,  Sapareto,  Estabrook,  Morse,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Johnson,  Odell,  Peterson, 
D'Allesandro,  Prescott. 

Yeas:  17  -  Nays:  6 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

A  roll  call  w^as  requested  by  Senator  Boyce. 

Seconded  by  Senator  Barnes. 

The  following  Senators  voted  Yes:  Kenney,  Below,  Green,  Flanders, 
Roberge,  O'Hearn,  Foster,  Clegg,  Larsen,  Gatsas,  Barnes, 
Sapareto,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Johnson,  Boyce,  Odell, 
Peterson,  Martel,  D'Allesandro,  Morse,  Prescott. 

Yeas:  14  -  Nays:  9 

Adopted. 

Ordered  to  third  reading. 

SB  398,  relative  to  residency  requirements  for  Medicaid  recipients  in 
nursing  homes.  Public  Institutions,  Health  and  Human  Services  Com- 
mittee. Ought  to  pass.  Vote  3-2.  Senator  Boyce  for  the  committee. 

SENATOR  BOYCE:  I  yield  to  Senator  Clegg. 

MOTION  TO  TABLE 

Senator  Clegg  moved  to  have  SB  398  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
SB  398,  relative  to  residency  requirements  for  Medicaid  recipients  in 
nursing  homes. 
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SB  441,  relative  to  the  operation  of  dental  clinics  by  health  care  chari- 
table trusts.  Public  Institutions,  Health  and  Human  Services  Commit- 
tee. Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Martel  for  the 
committee. 

Public  Institutions,  Health  and  Human  Services 

March  10,  2004 

2004-0789S 

08/01 

Amendment  to  SB  441 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  operation  of  dental  clinics  by  health  care  chari- 
table trusts  and  non-profit  hospitals. 

Amend  RSA  317-A:20-a  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

317-A:20-a  Health  Care  Charitable  Trust  and  Non-Profit  Hospital  Den- 
tal Clinics. 

I.  Notwithstanding  RSA  317-A:20,  a  health  care  charitable  trust,  as 
defined  under  RSA  7:32-d,  V,  and  non-profit  hospitals,  may  apply  to  the 
board  to  own,  lease,  maintain,  or  operate  a  dental  clinic  where  dental 
operations  are  performed.  The  board  shall  approve  such  application  if 
the  following  criteria  are  met: 

(a)  The  health  care  charitable  trust  or  non-profit  hospital  is  a  not- 
for-profit  corporation  under  RSA  292  and  section  501(c)(3)  of  the  Inter- 
nal Revenue  Code; 

(b)  The  health  care  charitable  trust  complies  with  the  provisions 
of  RSA  7:19  through  RSA  7:32-b; 

(c)  The  health  care  charitable  trust  identifies  dental  care  as  part 
of  its  mission  statement  in  its  community  benefit  plan  required  under 
RSA  7:32-e,  or  non-profit  hospitals  currently  providing  free  dental  care 
as  part  of  their  community  health  program. 

(d)  The  provision  of  dental  services  provided  by  the  health  care 
charitable  trust  or  non-profit  hospital  are  under  the  general  supervision 
of  a  dentist  licensed  by  the  board; 

II.  A  clinic  operated  by  a  not-for-profit  entity  on  the  effective  date 
of  this  section  shall  be  allowed  to  continue  to  operate  provided  it  meets 
the  requirements  of  paragraph  I. 

Amend  RSA  317-A:12,  Xll-d  as  inserted  by  section  3  of  the  bill  by  replac- 
ing it  with  the  following: 

Xll-d.  The  application  and  approval  of  dental  clinics  operated  by 
health  care  charitable  trusts  or  non-profit  hospitals  under  RSA  317- 
A:20-a;  and 

2004-0789S 

AMENDED  ANALYSIS 
This  bill  allows  health  care  charitable  trusts  and  non-profit  hospitals 
to  own,  lease,  maintain,  or  operate  dental  clinics. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  I  move  Sen- 
ate Bill  441  ought  to  pass  with  amendment.  However,  I  need  to  ask  for 
your  support  to  vote  down  the  committee  amendment  so  that  I  may  bring 
forward  floor  amendment  0874  that  corrects  the  concerns  of  all  parties. 
We  thought  we  had  done  so  with  the  committee  amendment  but  this  was 
not  the  case.  Mr.  President,  may  I  speak  to  the  floor  amendment  now? 
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SENATOR  EATON  (In  the  Chair):  Let's  vote  down  the  amendment  be- 
fore you  do  that  if  that  is  what  you  wish.  So  why  don't  you  speak  to 
the  bill  first. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  We  thought  everyone 
had  agreed  on  how  this  bill  would  be  worked  and  how  it  would  come  out 
of  the  committee.  Come  to  find  out,  there  was  still  some  issues  that  had 
to  be  readdressed.  I  asked  the  parties,  the  Dental  Society  as  well  as  the 
Hospital  Association  and  their  representatives,  to  get  together  and  I  gave 
them  five  days  to  do  so.  In  that  five  day  period,  they  really  collaborated 
very  well  and  they  came  out  with  a  solution.  This  is  what  amendment 
0874  is  going  to  say.  Thank  you,  Mr.  President. 

Amendment  failed. 

Senator  Martel  offered  a  floor  amendment. 

Sen.  Martel,  Dist.  18 

March  17,  2004 

2004-0874S 

08/01 

Floor  Amendment  to  SB  441 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Subparagraph;  Practice  of  Dentistry.  Amend  RSA317-A:20,  III 
by  inserting  after  subparagraph  (b)  the  following  new  subparagraph: 

(c)  A  health  care  charitable  trust,  as  defined  under  RSA  7:32-d,  V, 
from  owning,  leasing,  maintaining,  or  operating  a  dental  clinic  where 
dental  operations  are  performed,  provided: 

(1)  The  health  care  charitable  trust  is  a  not-for-profit  corpora- 
tion under  RSA  292  and  section  501(c)(3)  of  the  Internal  Revenue  Code; 

(2)  The  health  care  charitable  trust  complies  with  the  provisions 
of  RSA  7:19  through  RSA  7:32-1;  and 

(3)  The  practice  of  dentistry  conducted  under  the  authority  of  the 
health  care  charitable  trust  shall  be  under  the  supervision  of  a  dentist 
licensed  by  the  board.  The  health  care  charitable  trust  shall  notify  the 
board  in  writing  of  the  name  and  location  of  the  dental  clinic  and  the 
name  of  the  supervising  dentist,  and  shall  notify  the  board  within  10 
days  of  any  change  of  the  supervising  dentist. 

2  Effective  Date.  This  act  shall  take  effect  60  days  after  its  passage. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  Once  again,  as  the 
amendment  is  being  passed  out,  I  will  speak  to  it.  The  floor  amend- 
ment 0874s  makes  it  legal  for  healthcare  charitable  trusts  to  own, 
lease,  maintain  or  operate  a  dental  clinic  provided  that  the  trust  is 
registered  with  the  Attorney  General's  office  and  that  the  trust  noti- 
fies the  Board  of  Dental  Examiners  of  the  clinic's  existence  so  that  the 
trust  follows  the  community  benefits  law.  The  amendment  also  clari- 
fies that  the  practice  of  dentistry  must  be  supervised  by  a  licensed 
dentist.  Floor  amendment  0874s  codifies  much  of  what  the  healthcare 
charitable  trusts  are  already  doing  and  the  amendment  has  the  sup- 
port of  both  the  hospitals  and  the  dentists.  The  amendment  repre- 
sents a  great  effort  from  all  parties  and  the  committee  unanimously 
recommends  Senate  Bill  441  ought  to  pass  with  amendment.  I  want 
to  thank  you,  Mr.  President.  I  also  want  to  thank  them  again  for  the 
hard  work  that  they  did  in  getting  this  together. 
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SENATOR  SAPARETO:  I  have  a  question,  Mr.  President,  of  anyone 
who  is  on  the  committee  also.  I  would  like  to  know  if  this  is  falling 
under  a  501-c:3? 

SENATOR  MARTEL:  Yes. 

SENATOR  SAPARETO:  It  is. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  just  rise  in  support 
of  this  floor  amendment.  This  is  going  to  help  the  rural  outreach  areas 
when  it  comes  to  healthcare  or  charitable  trust.  In  our  county  of  Carroll 
county,  we  have  no  uninsured  low  to  moderate  income  dental  clinics  at 
all.  This  is  going  to  lay  down  the  ground  work  and  the  rules  whereby 
the  one  that  we  are  trying  to  initiate  through  Tri-County  Cap,  which  is 
a  community  action  program,  will  allow  it  to  develop.  So  I  think  this  is 
a  very  important  piece  of  legislation  to  encourage  nonprofits  to  develop 
a  rural  outreach  dental  programs.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SB  484,  establishing  the  Collaborative  Practice  for  Emergency  Contracep- 
tion Act.  Public  Institutions,  Health  and  Human  Services  Committee. 
Inexpedient  to  legislate,  Vote  3-2.  Senator  Martel  for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  Senate  Bill  484 
inexpedient  to  legislate.  The  bill  established  a  program  under  which  a 
pharmacist  may  prescribe  emergency  contraception  drug  therapy  to 
women  at  the  pharmacy  without  a  physician's  input.  However,  prescrib- 
ing medication  is  a  practice  physicians  are  uniquely  qualified  to  perform 
and  one  that  they  have  spent  years  to  perfect  in  order  to  do  so  safely. 
In  light  of  these  concerns,  the  committee  recommends  inexpedient  to 
legislate  on  Senate  Bill  484  and  I  want  to  thank  you,  Mr.  President.  I 
would  like  to  speak  again. ..I  would  like  to  defer  to  Senator  D'Allesandro 
who  is  the  prime  sponsor  of  this  bill  and  I  would  like  to  speak  a  second 
time  after  that,  Mr.  President. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  rise  as  a  mem- 
ber of  the  committee  in  opposition  to  the  committee's  inexpedient  to 
legislate.  Following  the  committee  vote  on  this  bill,  a  lot  of  questions 
went  through  my  mind.  Foremost,  was  why  the  committee,  and  on  other 
occasions,  the  Senate,  so  unsupportive  of  options  for  women's  reproduc- 
tive health?  Why  is  the  only  contraceptive  available  without  a  doctor's 
intervention,  the  one  used  by  men?  Why  didn't  the  committee  see  that 
the  scientific  evidence  supports  this  bill?  Why  did  the  committee  vote 
break  down  along  gender  lines?  Is  this  a  women's  issue?  You  bet  it  is. 
Others  on  the  committee  saw  my  female  committee  colleague  and  I  have 
quite  a  few  good  laughs  for  comic  relief  after  the  vote,  as  we  only  half- 
jokingly  tried  to  imagine  amendments  we  could  tack  onto  the  bill  affect- 
ing men's  health.  We  don't  have  any  such  amendments  here  today  but  I 
do  hope  that  without  amendment,  we  can  see  this  as  a  bill  that  is  also 
a  men's  issue.  It  should  be  an  issue  for  everyone  who  wants  to  reduce 
unwanted  pregnancies  and  reduce  abortions.  The  plain  fact  of  the  mat- 
ter is  that  if  you  vote  for  this  bill,  there  will  be  fewer  unwanted  preg- 
nancies and  fewer  abortions  in  New  Hampshire  this  year.  Victims  of  rape 
and  sexual  assault  will  be  able  to  significantly  increase  the  likelihood 
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that  they  will  not  become  pregnant  as  a  result.  This  seems  like  good 
public  policy  to  me  and  I  hope  it  does  to  you.  Please  vote  to  overturn  the 
inexpedient  to  legislate  and  support  ought  to  pass. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  TAPE  CHANGE 
recommendation  of  inexpedient  to  legislate  and  to  support  a  substitute 
motion  of  ought  to  pass.  This  legislation  would  establish  collaborative 
practice  for  emergency  contraception  which  would  allow  pharmacists 
and  physicians  to  work  together  to  allow  women  at  risk  for  unintended 
pregnancy  to  have  direct  access  to  this  drug  at  a  local  pharmacy.  This 
program  would  address  three  important  public  policy  issues:  Improving 
access  to  healthcare,  reducing  unintended  pregnancy  and  abortion,  and 
controlling  the  cost  of  health.  I  want  to  make  clear  that  emergency  con- 
traception is  a  form  of  birth  control  that  prevents  pregnancy.  It  is  not 
abortion  as  some  opponents  of  this  legislation  have  mistakenly  suggested. 
It  works  the  same  way  that  regular  oral  contraceptives  do  to  prevent 
pregnancy.  It  is  currently  available  by  prescription  and  it  can  be  effec- 
tive for  women  in  preventing  pregnancy  if  taken  up  to  five  days  after 
intercourse.  But  it  is  most  effective  when  it  is  taken  within  twenty-four 
hours  after  unprotected  sex  or  contraceptive  failure.  Emergency  contra- 
ception is  extremely  safe  with  very  few  risks  or  side  effects.  Leading 
medical  organizations,  like  the  American  Medical  Association  and  the 
American  College  of  Obstetrics  and  Gynecology,  support  programs  like 
the  one  proposed  in  Senate  Bill  484.  In  fact,  all  the  public  hearings  that 
were  held,  there  was  only  one  witness  who  spoke  against  the  legislation. 
He  made  it  clear  that  he  was  opposed  to  all  contraception  based  on  re- 
ligious grounds.  I  know  that  there  are  some  individuals  who  oppose  the 
use  of  contraception  and  I  respect  their  right  of  conscience.  I  reiterate 
that  participation  in  the  program  proposed  by  this  bill  would  be  volun- 
tary for  those  pharmacists  and  pharmacies  who  are  interested  in  work- 
ing with  medical  providers,  to  help  be  part  of  the  solution  to  the  current 
access  barriers  for  women  seeking  emergency  contraception  here  in  New 
Hampshire.  The  legislation  has  been  designed  with  the  input  and  the 
support  of  the  New  Hampshire  Pharmacy  Board  and  with  the  expertise 
of  healthcare  professionals  familiar  with  emergency  contraception  access 
here  in  New  Hampshire.  All  of  these  medical  and  pharmacy  groups  came 
to  the  public  hearings  and  weighed  in  favor  of  this  proposal.  The  phar- 
macists who  do  not  choose  to  get  involved  in  this  treatment,  or  the  phar- 
macists who  do  wish  to  get  involved,  will  undergo  training  coordinated 
by  the  New  Hampshire  Board  of  Pharmacy.  The  training  will  ensure  that 
the  pharmacist  can  screen  for  appropriate  counter  interdictions.  The 
pharmacists  will  also  be  able  to  be  a  resource  to  refer  the  woman  to  lo- 
cal community  health  providers  so  that  they  can  get  other  primary  health 
services,  including  regular  contraception  if  appropriate.  The  pharmacists 
will  also  be  trained  to  refer  to  women's  support  organizations  in  situa- 
tions where  a  woman  may  have  been  the  victim  of  sexual  assault.  I  know 
that  some  concerns  have  been  raised  about  the  dispensing  of  this  form 
of  contraception  to  teenagers.  I  want  to  clarify  any  misunderstandings 
about  this  because  young  women  under  the  age  of  18  can  already  access 
emergency  contraception  today  at  community  health  centers  and  at  fam- 
ily planning  sites  without  the  requirement  of  parental  permission.  In 
fact,  teenagers  are  one  of  the  groups  that  are  most  likely  to  benefit  from 
improved  access  to  emergency  contraception.  Programs  such  as  the  one 
that  I  proposed  have  been  successfully  implemented  in  several  other 
states.  I  think  that  it  is  important  for  us,  as  policy  makers,  to  implement 
creative  solutions  to  address  barriers  to  important  healthcare  services 
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and  Senate  Bill  484  does  just  that.  Too  frequently,  we  face  polarizing 
debates  about  abortion  and  restrictions  on  abortion.  I  think  that  the  pri- 
mary goal  of  this  bill  should  be  something  that  we  can  all  support,  help- 
ing women  responsibly  prevent  pregnancies  that  might  otherwise  result 
in  abortions.  Unintended  pregnancy  costs  our  New  Hampshire  commu- 
nities billions  of  dollars  each  year.  Healthcare  costs,  social  service  costs, 
and  child  welfare  costs.  Women  of  reproductive  age  and  their  partners 
who  face  contraceptive  failures  should  have  the  opportunity  to  prevent 
pregnancies  that  are  not  emotionally,  psychologically  or  financially  pre- 
pared to  continue.  Here  we  have  a  chance  with  virtually  no  cost  to  the 
state  to  promote  a  positive,  public  health  goal  of  improving  access  to 
emergency  contraception  and  to  reduce  the  number  of  abortions  as  well. 
I  hope  that  you  will  join  me  to  this  end  by  voting  no  on  the  committee 
recommendation  of  inexpedient  to  legislate  and  support  an  ought  to  pass 
with  amendment.  Our  sister  state  of  Maine  has  just  passed  this  legis- 
lation. This  legislation  is  being  promulgated  in  other  states  around  the 
country.  It  is  good  public  health  policy.  I  support  Senator  Estabrook  in 
her  comments.  We  are  men.  And  men  are  usually  making  the  decisions 
that  involve  women.  Isn't  it  about  time  that  we  equal  the  playing  field? 
I  mean,  that  is  what  life  is  all  about  and  I  think  that  we  should  do  that. 
Thank  you,  Mr.  President. 

SENATOR  MARTEL:  Thank  you  very  much,  Mr.  President.  I  also  want 
to  thank  Senator  Estabrook  and  Senator  D'Allesandro  for  their  fine  words. 
I  guess  that  I  offer  no  apology,  Mr.  President  and  members  of  the  Sen- 
ate, for  the  fact  that  this  bill  was  3-2  in  favor  of  inexpedient  to  legislate. 
Seeing  that  we  are  five  members  of  the  committee  and  three  of  us  are 
men,  and  there  are  two  women.  That  is  the  way  the  vote  broke  out.  It 
wasn't  just  pick  and  choose,  it  was  just  peoples  conscience  that  they  were 
voting,  and  this  is  the  way  that  they  voted.  This  bill  here  teeters  right 
on  the  edge,  right  on  the  edge  of  my  personal  beliefs  and  my  ethics  that 
I  was  taught  throughout  my  entire  life.  That  edge  is  that,  in  my  heart 
and  in  my  belief,  that  this  is  abortion.  Even  though  it  prevents  preg- 
nancy in  advance,  actually  having  a  fertilized  egg  on  a  wall  of  the  uterus, 
it  prevents  that  from  happening.  But  there  is  some  connection.  That  is 
my  personal  feeling.  I  have  never  stood  here  and  professed  my  ethical 
belief  on  these  types  of  issues  before  and  I  am  not  going  to  today,  Mr. 
President.  I  am  just  saying  what  I  believe.  Why  I  said  that  this  teeters 
on  the  edge  is  because  as  I  have,  as  I  used  last  week,  an  eighteen  year 
old  daughter.  My  daughter  is  right  at  the  right  age  where  this  could 
actually  happen  to  her.  I  wouldn't  know  if  she  actually  went  to  a  phar- 
macist and  had  this  pill  prescribed  to  her  through  the  pharmacist.  As 
Senator  D'Allesandro  noted  before,  about  younger  girls  going  without 
having  permission  of  their  parents,  because  the  law  says  that  is  the  right 
thing  to  do.  My  fear  is  for  pharmacists  to  find  people  who  are  very  well 
trained,  but  one  thing  that  they  are  not  is  a  physician.  Now  they  will 
be  trained  according  to  this  and  it  will  be  voluntary.  But  yet,  they  are 
not  physicians.  I  hate  to  see  the  responsibility  on  those  pharmacists  who 
want  to  step  up  to  the  plate.  There  is  one  case  where  a  serious  injury 
could  be  had  by  a  woman  or  by  a  young  girl  who  has  this  given  to  her. 
We  would  be  opening  a  door  to  huge  law  suits  that  I  don't  think  that  we 
are  prepared  to  even  face.  Once  again,  they  are  not  physicians.  They  are 
great  in  their  occupation  and  I  have  a  lot  of  respect  for  pharmacists  as 
I  have  many  in  my  district.  I  can  tell  you  that  these  people  are  there 
when  you  need  them.  In  this  case,  yes,  some  people  might  say  yes,  they 
are  there  when  these  girls  need  them.  But  again,  I  fear  the  fact  that  they 


SENATE  JOURNAL  17  MARCH  2004  619 

are  not  physicians.  I  would  never  urge  my  daughter  or  if  I  ever  heard 
of  my  daughter  going  to  the  pharmacy,  that  would  be  detrimental  to  what 
I  believe.  But  what  could  I  do  after  the  fact?  I  would  hope  that  some- 
one, someone  out  there  would  understand  the  other  side  of  the  issue.  I 
just  ask  everyone  to  not  look  at  this  as  a  women's  issue,  although  it  is  a 
women's  issue  because  it  is  a  women's  decision,  or  a  young  lady's  deci- 
sion, on  whether  not  they  wish  to  do  this.  But  I  will  be  darned  about  one 
thing,  is  that  our  committee  did  not  vote  against  gender  when  they  voted 
in  favor  of  inexpedient  to  legislate  on  this  bill.  They  voted  their  con- 
science. I  will  stand  by  them  because  that  is  the  way  that  we  voted.  We 
had  the  ultimate  respect  for  the  two  ladies  that  sit  on  my  committee  and 
I  have  the  ultimate  respect  for  them  all  of  the  time,  for  their  position 
on  the  issue.  So,  Mr.  President,  I  just  urge  people  to  vote  their  conscience 
on  this  and  I  have  no  ill  feelings.  I  hope  that  this  inexpedient  to  legis- 
late stands,  but  if  other  people  have  different  ideas,  then  I  can  accept 
that  to.  Mr.  President,  I  thank  you  very  much  for  allowing  me  to  speak. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Senator  D'Allesandro. 
Thank  you,  I  know  that  this  is  a  very  emotional  issue,  but  I  do  have  a 
couple  of  technical  questions.  On  line  23  and  27.  It  uses  "and  by  the 
board".  I  am  wondering,  when  we  are  referring  "to  the  board"  under  that 
new  section  three,  are  we  referring  to  the  Pharmacy  Board? 

SENATOR  D'ALLESANDRO:  I  don't  have  the  bill  right  before  me. 

SENATOR  KENNEY:  That  would  be  line  23  and  27. 

SENATOR  D'ALLESANDRO:  Yes. 

SENATOR  KENNEY:  On  line  30  and  I  have  to  apologize  because  I  had 
to  pick  up  my  son  at  child  care  and  I  didn't  get  a  chance  to  listen  to  the 
whole  hearing.  But  it  mentions  "emergency  contraception  drug  therapy". 
Now  my  understanding  with  therapy,  I  always  think  of  a  physician  giv- 
ing therapy,  but  I  don't  know,  does  a  pharmacist  give  therapy?  Is  that 
the  correct  language? 

SENATOR  D'ALLESANDRO:  I  am  not  sure  it  is  the  correct  language  but 
when  you  go  to  the  pharmacy  now  and  you  get  a  prescription,  the  phar- 
macists usually  gives  you  a  note  that  tells  you  exactly  what  that  pre- 
scription contains  and  how  that  prescription  should  be  used.  So  I  think 
that  is  the  therapy  that  you  are  referring  to,  or  what  it  is  referring  to. 
Because  when  it  talks  about  they  "should  provide  each  recipient  of  the 
emergency  contraceptive  with  the  standardized  fact  sheet  that  includes 
but  is  not  limited  to",  and  then  it  goes  on  to  talk  about  all  of  the  situa- 
tions that  involve  the  medication. 

SENATOR  KENNEY:  So  do  you  think  the  word  "therapy"  should  be  re- 
placed with  the  word  "information"? 

SENATOR  D'ALLESANDRO:  That  may  by.. .that  may  be.  In  the  draft- 
ing of  this,  obviously  the  drafters  thought  that  "therapy"  was  the  proper 
word  to  use  because  I  guess  it  is  a  common  verbiage  that  is  used. 

SENATOR  KENNEY:  Because  we  are  dealing  with  emergency  contra- 
ception, depending  on  how  the  vote  turns  out,  would  you  want  this  upon 
passage  rather  then  sixty  days? 

SENATOR  D'ALLESANDRO:  I  think  sixty  days  is  fme.  It  gives  time  to 
get  things  in  place.  We  are  going  to  have  to  get  the  pharmacists  squared 
away,  the  Board  of  Pharmacy.  There  will  be  programs  for  the  education 
and  so  forth  and  so  on.  We  will  need  some  time  to  lead  into  all  of  that. 
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SENATOR  KENNEY:  Thank  you  very  much. 

SENATOR  D'ALLESANDRO:  Thank  you,  Senator  Kenney. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  also  stand  to  oppose 
the  inexpedient  to  legislate  motion  on  this  piece  of  legislation.  I  was  the 
other  woman  on  the  health  committee  that  opposed  the  bill.  I  under- 
stand where  Senator  Martel  is  coming  from.  I  understand  his  concern 
for  his  daughter.  But  my  concern  is  that  when  we  as  parents  teach  re- 
sponsibility, it  is  up  to  us  as  parents  to  teach  moral,  ethical  or  religious 
values  to  our  children,  and  not  pass  it  in  law.  We  pass  laws  here  to  al- 
low someone  to  carry  a  weapon  without  a  license  and  that  is  called  respon- 
sibility because  we  believe  gun  owners  are  responsible.  We  pass  laws  for 
medical  practices  to  review  their  own  practices  and  resolve  their  diffi- 
cult problems  that  they  have  within  the  practices  without  being  open 
about  it.  That  is  called  responsibility  of  our  doctors.  We  have  passed  a 
law  here  giving  a  commissioner  to  put  drugs  on  the  PDL  list  and  that 
is  called  the  responsibility  of  the  commissioner  to  do  the  right  thing.  We 
had  an  addendum  that  had  a  lot  of  commissioners  "shall"  and  "should" 
do,  in  what  we  had  the  other  day  that  we  passed,  because  it  is  the  re- 
sponsibility of  our  commissioners  to  do  the  right  thing.  We  have  a  piece 
of  legislation  here  to  give  women  of  child  bearing  age  the  opportunity 
to  access  emergency  birth  control.  Women  are  responsible  people,  ca- 
pable of  making  their  own  moral,  ethical  or  religious  decisions.  We  don't 
need  to  turn  this  law  down  because  people  feel  women  can't  make  that 
decision  for  themselves.  I  ask  you  to  turn  down  the  inexpedient  to  leg- 
islate motion.  Thank  you,  Mr.  President. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  Senator  O'Hearn,  for  my 
own  clarification,  I  sometimes  get  confused.  My  understanding  is  this 
bill  does  not  allow  RU486  which  would  create  an  abortion? 

SENATOR  O'HEARN:  That  is  correct. 

SENATOR  CLEGG:  So  if  you  are  already  pregnant,  these  pills  won't  work? 

SENATOR  O'HEARN:  That  is  correct. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  frankly  don't  see  this 
as  being  a  gender  thing.  It  is  not  even  an  abortion  versus  pro-life  bill. 
What  I  see  this  as  is  an  encouragement.  If  we  pass  this  bill,  we  are  en- 
couraging an  irresponsible  attitude  towards  sex.  This  television  show 
that  I  did  not  have  the  opportunity  to  ever  watch  because  I  don't  sub- 
scribe to  the  HBO  network,  Sex  in  the  City.  I  understand  that  show  was 
primarily  about  some  young,  sort  of  young,  women  who  had  some  very, 
to  my  mind,  bizarre  attitudes  towards  sex.  It  seemed  that  they  would 
go  night  after  night  with  whoever  happened  to  be  of  the  opposite  gen- 
der. I  think  most  of  the  time  the  opposite  gender.  But  the  point  is,  that 
by  passing  a  bill  like  this,  what  we  are  saying  to,  particularly  to  our 
young  people,  is  that  it  is  okay  to  have  that  kind  of  an  attitude.  It  is  okay 
to  go  out  and  binge  drink  or  to  go  to  one  of  these  ecstasy  parties  and  not 
worry  about  the  consequences  because  this  bill  says  that  there  aren't  any 
consequences  but  we  know  that  there  are.  We  know  that  beyond  preg- 
nancy, irresponsible  sex  will  also  lead  to  sexually  transmitted  diseases. 
Those  diseases  are  not  only  transmitted  to  women,  they  are  transmit- 
ted by  women.  So  this  is  not  a  gender  thing.  It  goes  both  ways.  Irrespon- 
sible attitude  towards  sex,  which  I  believe  start  with  giving  out  condoms 
to  high  school  kids  in  health  classes,  that  start  with  healthcare  centers 
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giving  out  prescriptions  to  young  girls  for  birth  control  pills,  I  believe  that 
all  of  those  things  promote  this  unhealthy,  irresponsible  attitude  towards 
sex  and  that  is  what  this  bill  is  about.  If  we  pass  this  bill,  we  are  saying 
to  particularly  our  teenagers  and  our  college  students,  "It  is  okay.  You  can 
go  and  get  drunk,  go  to  the  frat  party.  Whatever  happens,  you  can  go  to 
the  pharmacy  in  the  morning  and  it  will  all  taken  care  of."  That  is  not 
right.  It  is  not  what  happens.  They  come  home  with  AIDS.  They  come 
home  with  syphilis.  They  come  home  with  gonorrhea,  chlamydia,  all  of 
these  sexually  transmitted  diseases  will  be  promoted  by  this  type  of  an 
attitude.  So  to  say  that  this  is  just  a  gender  thing  because  it  happened  to 
be  that  the  three  of  us  on  the  committee  who  saw  this  as  an  irresponsible 
law  happened  to  be  of  one  gender,  that  it  is  a  gender  thing,  it  is  not.  This 
is  about  irresponsible  attitude  towards  sex.  This  bill  promotes  it.  As  a  body, 
I  don't  believe  that  we  should.  Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  for  a  couple  of  rea- 
sons. One,  we  took  a  pretty  tough  vote  in  here  a  few  months  ago  about 
parental  notification.  I  don't  believe  that  any  young  lady,  age  twelve  of 
child  bearing  years,  should  be  able  to  have  the  opportunity  to  walk  in  and 
talk  to  a  pharmacist.  Now  if  you  ask  me  about  a  lady  that  is  eighteen,  I 
would  believe  that  they  have  that  ability.  I  think  that  you  all  know  where 
I  stand  on  the  pro-choice,  pro-life  situation.  It  has  nothing  to  do  with  wild 
sex,  venereal  diseases  or  anything  else.  It  has  to  do  with. ..there  are  school 
districts  in  this  state  that  a  principal  can't  even  give  a  child  an  aspirin 
but  yet  we  are  going  to  allow  a  pharmacist  to  prescribe  medication  to  a 
child  twelve.  That  is  wrong.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  just  wanted  to  clear 
something  else  up  in  case  my  mother  is  listening  from  up  stairs  or  my 
wife  might  be  listening  outside  the  door.  A  comment  that  Senator  O'Hearn 
talked  about,  women  not  having  the  commonsense  and  what  have  you, 
that  males  might  think  that.  I  think  that  my  mother  had  a  heck  of  a 
lot  of  commonsense  and  I  know  my  wife  does  because  we  have  been 
married  for  almost  fifty  years  in  a  couple  of  months  and  I  have  a  high 
esteem  for  my  wife.  The  reason  that  I  probably  get  elected  up  here  is 
because  of  her  popularity.  So  I  would  not  take  a  swipe  at  a  female.  I 
wouldn't  dare.  I  wouldn't  anyhow.  Women  are  equal  just  like  we  are. 
In  1921  the  country  allowed  you  folks  to  vote  and  by  gosh  we  are  all 
equal.  So  let's  not  get  into  this  male  and  female  stuff.  What  is  here  is 
here.  What  we  have  been  brought  up  with.  So  let's  cut  it  out  and  let's 
go.  We  know  how  we  are  going  to  vote,  so  why  do  we  need  to  have  more 
conversation.  I  know  how  I  am  going  to  vote,  you  know  how  you  are 
going  to  vote,  so  let's  do  it.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  certainly  re- 
spect everyone's  decision  here.  We  have  made  tough  decisions  in  this 
Senate.  We  made  tough  decisions  on  parental  notification.  We  made  tough 
decisions  to  access  to  birth  records.  We  have  made  difficult  decisions  and 
each  one  of  us  will  make  that  decision  based  on  our  conscience.  But  let 
me  just  say  this:  If  I  could  prevent  a  twelve-year-old  girl  from  getting 
raped,  I  would  do  it.  If  I  could  prevent  sexual  assault,  I  would  do  it.  But 
I  can't.  It  happens  every  day.  I  think  you  just  have  to  look  at  that  case 
in  California,  the  guy  that  just  killed  his  family.  How  many  of  those  chil- 
dren were  of  incest?  That  is  the  name  of  the  game.  That  is  what  life  is 
all  about.  We  have  to  face  that.  We  have  to  face  those  issues.  So  it  would 
seem  to  me,  that  what  we  are  trying  to  do  is  not  promote  promiscuity, 
it  is  trying  to  produce  a  health  program  that  is  essential.  A  health  pro- 
gram that  answers  a  need.  As  I  said,  trying  to  do  three  things:  We  are 
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trying  to  improve  access  to  healthcare,  we  are  trying  to  reduce  unin- 
tended pregnancy  and  abortion,  and  we  are  trying  to  control  the  cost  of 
healthcare.  Those  are  good  public  policy  decisions.  They  are  good  policy 
decisions.  They  are  good  healthcare  decisions  and  I  hope  that  we  will 
make  our  decision  based  on  those  decisions.  Thank  you,  Mr.  President. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  Senator  Barnes,  I  respect 
my  wife  too.  So  much  that  I  called  her.  My  wife  is  a  physician,  some  of 
you  may  not  know  that,  and  practices  Internal  Medicine  and  treats  almost 
exclusively  women,  although  she  sees  men  as  well.  I  was  going  to  ask 
Senator  Martel  a  question,  but  I  decided  to  call  her  instead  to  hear  her 
opinion.  She  usually  doesn't  like  the  idea  of  allowing  drugs  to  go  over  the 
counter,  because  she  thinks  there  are  risks  with  that.  That  seems  to  be  a 
trend  that  the  FDA  is  pushing  stuff  from  prescription  onto  the  regular 
markets,  and  has  concerns  about  that  because  there  sometimes  are  seri- 
ous side  affects  from  medications.  What  she  said  to  me  was  in  this  par- 
ticular situation,  there  is  little  or  no  risk  to  the  person  taking  the  prescrip- 
tion that  is  going  to  be  handed  out.  The  reality  is,  although  she  said  she 
wished  it  were  differently,  physicians  just  aren't  accessible  quickly  enough. 
That  is  just  the  reality  of  the  situation  in  the  real  world  out  there.  If  we 
are  going  to  have  this  particular  prescription  out  there,  it  really  needs  to 
be  able  to  be  readily  accessible  and  quickly  accessible.  So  for  that  reason, 
I  am  going  to  support  this  legislation.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  didn't  have  time  to 
write  remarks  but  The  Concord  Monitor  had  a  wonderful  editorial,  which 
I  think  many  of  you  saw  recently.  This  is,  in  fact,  a  women's  issue  be- 
cause it  is  women  who  carry  pregnancy  to  term.  It  is  women  who  carry 
children,  sometimes  with  a  man  and  sometimes  not.  The  average  woman 
has  two  children  and  spends  approximately  thirty  years  either  being 
aware  of  being  possibly  pregnant.  Emergency  contraception  is  essen- 
tially, in  this  case,  a  double  dose  of  the  very  same  hormones  which  we 
allow  through  ordinary  birth  control  pills.  They  are  effective  as  you  were 
heard,  if  they  are  taken  within  twenty-four  hours  after  intercourse. 
People  who  live  in  the  north  country  know  that  if  you  are  on  a  Satur- 
day night  and  you  are  trying  to  find  a  physician,  even  in  a  city,  you  can't 
run  into  your  physician  at  that  hour  easily  or  on  a  Sunday  morning  and 
seek  assistance.  For  some  people,  it  is  a  significant  drive  to  get  to  a  place 
where  there  might  be  a  healthcare  services  on  emergency  basis.  These 
emergency  contraceptive  pills  work  before  a  fertilized  egg  is  implanted 
in  the  uterine  wall.  They're  not  like  RU  486.  If  you  were  to  be  pregnant 
and  take  these  "morning  after  pills",  it  would  cause  no  harm  to  either 
the  woman  or  the  fetus.  Europe  has  allowed  these  contraceptives  for 
thirty  years.  The  FDA  is  looking  to  make  it  available  over  the  counter 
but  we  don't  expect  that  to  happen  within  a  reasonable  amount  of  time. 
Sometimes  it  takes  time  for  the  FDA  to  make  their  decisions.  We  wouldn't 
be  the  only  state  that  did  this.  There  is  experience  in  the  state  of  Wash- 
ington, California,  Hawaii,  New  Mexico,  Alaska  and  Maine  just  passed 
theirs.  We  would  be  saving  healthcare  costs  for  our  state  if  we  passed 
this.  People  are  not  going  to  use  this  on  a  regular  basis  because  the 
average  treatment  costs  $25-$35  for  one  course  of  treatment.  So  it  won't 
be  something  that  people  do  on  a  regular  basis.  But  as  this  editorial 
summarizes  it  and  if  I  had  had  time  to  read,  I  would  have  seen  that  the 
Guttmacher  Institute  researchers  credit  this  pill's  ability  to  reduce  abor- 
tion, the  need  for  abortion.  They  credit  the  pill  with  being  responsible 
for  up  to  43  percent  of  the  recent  decline  in  America's  abortion  rate.  If 
the  pills  were  widely  available,  the  Institute  estimates  that  in  the  United 
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States,  1.7  million  unintended  pregnancies  would  be  averted  and  800,000 
abortions  could  be  avoided  each  year.  Is  that  not  a  goal  that  we  should 
all  be  working  for?  I  urge  you  to  vote  for  this  bill.  I  urge  you  to  consider 
those  who  have  to  face  the  morning  after,  the  years  and  months  ahead, 
if  they  don't  have  this  as  an  option.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  had  the  experience, 
perhaps  similar  to  Senator  Martel's  in  chairing  the  committee  that  heard 
this  bill  when  I  was  in  the  House  and  chair  of  the  House  Executive  De- 
partments and  Administration  Committee.  At  that  time,  we  had  heard 
from  the  pharmacist's  community  that  the  proposal  was  really  not  right 
yet.  They  had  some  concerns  and  the  way  the  procedures  would  be  worked 
out  and  so  forth.  And  at  that  time,  I  agreed  with  our  committee  that  we 
should  hold  off  on  moving  forward  with  something  like  this,  weighing 
the  potential  benefits  as  well  as  some  of  the  concerns.  I  have  got  to  tell 
my  colleagues  here  today  that  I  don't  take  the  concerns  lightly.  I  cer- 
tainly have  no  comment  at  all  on  any  members  individual  conscience  on 
a  matter  such  as  this.  I  am  a  father  of  four  daughters,  20,  one  who  is 
17,  who  will  be  18  this  Saturday,  one  who  is  15,  who  would  be  just  about 
getting  home  at  this  point,  and  one  who  is  11.  I  can  tell  you  that  I  do 
not  take  lightly  the  thoughts  of  Senator  Boyce  that  I  think  are  appro- 
priate on  this  matter.  That  such  a  policy  might  in  some  sense,  promote 
promiscuity,  might  promote  irresponsible  behavior  on  the  part  of  the 
young.  I  would  agree  with  him  on  a  given  episode  of  Sex  in  the  City, 
might  do  that  as  well.  But  as  I  have  come  to  a  conclusion  about  this  in 
my  own  heart,  which  we  must  all  do,  I  have  decided  to  vote  against  this 
inexpedient  to  legislate  today  and  to  support  an  ought  to  pass  motion 
should  that  inexpedient  to  legislate  motion  be  overturned.  The  reason 
is  because  I  trust  young  women  in  this  state  and  I  want  to  send  a  mes- 
sage to  them  that  I  support  them.  I  hope  that  the  Senate  will  do  the 
same.  Thank  you,  Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Just  briefly.  First 
of  all,  this  isn't  solely  a  gender  issue.  If  it  were,  we  wouldn't  be  hav- 
ing this  discussion  right  now.  So  I  think  that  is  not  a  valid  argument. 
Pro-life  groups  say  that  conception  begins  at  life,  so  therefore,  since 
this  doesn't  affect  that,  this  isn't  an  abortion  issue.  Secondly,  it  pre- 
vents unwanted  controversial  situations  before  an  abortion  can  be  con- 
sidered. Further,  a  physician's  license  is  required  for  the  pharmacist 
to  make  the  dispension.  Lastly,  the  notion  that  pregnancy  prevention 
condones  sex  is  at  best,  absurd.  Thank  you,  Mr.  President. 

Motion  failed. 

Senator  D'Allesandro  moved  ought  to  pass. 

Question  is  on  the  motion  of  ought  to  pass. 

A  roll  call  was  requested  by  Senator  Prescott. 

Seconded  by  Senator  Boyce. 

The  following  Senators  voted  Yes:  Gallus,  Below,  Green,  Flanders, 
Odell,  Peterson,  O'Hearn,  Foster,  Clegg,  Larsen,  Sapareto, 
D'Allesandro,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Johnson,  Kenney,  Boyce, 
Roberge,  Gatsas,  Barnes,  Martel,  Morse,  Prescott. 

Yeas:  14  -  Nays:  9 

Adopted. 

Ordered  to  third  reading. 
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TAKEN  OFF  THE  TABLE 

Senator  Cohen  moved  to  have  SB  112  taken  of  the  table. 

SENATOR  COHEN:  I  would  like  to  remove  Senate  Bill  112  from  the  table. 

SENATOR  EATON  (In  the  Chair):  Senator  Cohen  has  asked  to  have  Sen- 
ate Bill  112  removed  from  the  table.  Senator  Cohen,  this  is  a  bill  from  last 
year,  it  will  require  a  2/3  vote. 

SENATOR  BARNES:  Does  this  need  a  division  or  a  roll  call? 

SENATOR  EATON  (In  the  Chair):  A  division  would  be  fine. 

SENATOR  COHEN:  Mr.  President,  it  was. ..it  came  back  this  year... 

SENATOR  EATON  (In  the  Chair):  This  is  a  last  years  vote. ..bill,  that 
had  to  be  acted  on  within  three  session  days,  as  when  we  came  back 
into  session. 

SENATOR  COHEN:  It  was  tabled  in  this  session  of  the  2004  session. 

SENATOR  EATON  (In  the  Chair):  It  still  had  to  be  acted  on  within... this 
is  one  of  the  old  bills.  Referred  from  2003  is  a  re-referred  bill. 

SENATOR  COHEN:  So  it  would  take  a  2/3  vote  to  take  it  off  the  table? 

SENATOR  EATON:  It  would  take  a  2/3  vote. 

SENATOR  COHEN:  If  I  may  speak  to  my  motion? 

SENATOR  EATON:  Please  speak  to  it. 

SENATOR  COHEN:  Thank  you.  We  have  an  amendment.  A  lot  of  work 
has  been  done  on  this.  There  has  been  a  lot  of  concern  about  an  unleveled 
playing  field,  Canadian  steel  imports.  There  were  concerns  that  had  been 
raised  before.  We  have  an  amendment,  if  you  agree  to  take  this  off  of  the 
table,  I  would  like  to  be  able  to  put  the  amendment  before  the  body  here, 
that  I  think  addresses  a  lot  of  the  concerns  that  people  have  had.  The 
amendment  would  just  make  it  for  state  contracts  that  we  should  be  pur- 
chasing steel  fabricated  in  New  Hampshire.  There  is  forty,  approximately 
forty  steel  fabricators  all  over  the  state  of  New  Hampshire.  Canada  now 
has  an  unfair  advantage  and  I  would  just  like  the  opportunity.  Senator 
Gallus  and  I  would  like  the  opportunity,  to  speak  to  this.  I  would  urge  my 
colleagues  to  give  us  a  2/3  so  that  we  can  consider  the  amendment.  Thank 
you,  Mr.  President. 

A  2/3'^'*  vote  to  suspend  the  rules  is  necessary  due  to  rule  #24  (a) 
deadline. 

A  division  vote  was  requested. 

Yeas:  9  -  Nays:  14 

Motion  failed. 

Senator  Peterson  is  in  favor  of  the  vote  to  remove  SB  112  from 
the  table. 

TAKEN  OFF  THE  TABLE 

Senator  Roberge  moved  to  have  SB  407  taken  of  the  table. 

Adopted. 

SB  407-FN-L,  relative  to  default  budgets. 

Question  is  on  the  adoption  of  the  committee  amendment  (0521). 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  am  on  the  Public  Affairs 
Committee.  At  that  time,  the  committee  amendment,  adopted  by  a  ma- 
jority of  the  committee,  removed  the  language  that  would  have  established 
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a  three  percent  cap  on  default  budgets,  being  reduced  or  increased  by  no 
more  than  three  percent.  The  committee  did  not  recommend  that  three 
percent  cap.  It  was  a  majority  opinion  to  remove  that  language  from  the 
bill.  So  I  support  the  committee  amendment.  I  hope  that  as  you  have  done 
in  the  past,  you  would  support  the  committee's  decisions.  We  reviewed 
these  budget  discussions  in  committee  and  would  advise  this  group  to  vote 
with  the  committee  amendment.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Having  been  in  the  mi- 
nority on  that  committee  vote,  I  would  like  to  speak  for  the  minority. 
This  bill  is  strictly  for  towns  that  have  Senate  Bill  2  voting.  I  don't  know 
how  many  of  you  have  Senate  Bill  2  towns  but  I  am  sure  that  some  of 
you  do.  Obviously  over  the  years,  there  have  been  a  few  problems  that 
have  arisen.  This  amendment  and  this  bill  takes  care  of  the  problem. 
Another  problem.  A  budget  committee  member  from  Raymond  came  to 
Senator  Roberge  and  myself  concerning  this  bill.  That  is  why  we  put  it 
in.  If  you  are  from  Senate  Bill  2  towns,  I  suggest  that  you  take  a  real 
hard  look  at  this  and  see  what  has  gone  on  in  your  towns  at  the  elec- 
tion times  to  see  how  this  thing  has  been  manipulated  and  manipulated 
not  in  the  wrong  way.  I  will  leave  it  at  that.  You  Senate  Bill  2  town  folks, 
think  about  it.  If  you  don't  have  a  Senate  Bill  2  town,  it  doesn't  affect 
you.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Senator  Roberge  offered  a  floor  amendment. 

Sen.  Barnes,  Dist.  17 
Sen.  Roberge,  Dist.  9 

March  18,  2004 

2004-0887S 

08/09 

Floor  Amendment  to  SB  407-FN-LOCAL 
Amend  RSA  40:13,  IX(b)  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

(b)  ^'Default  budget"  as  used  in  this  subdivision  means  the 
amount  of  the  same  appropriations  as  contained  in  the  operating 
budget  authorized  for  the  previous  year,  reduced  and  increased,  as 
the  case  may  be,  by  debt  service,  contracts,  and  other  obligations 
previously  incurred  or  mandated  by  law,  and  reduced  by  one-time 
expenditures  contained  in  the  operating  budget.  For  the  purposes 
of  this  paragraph,  one-time  expenditures  shall  be  appropriations 
not  likely  to  recur  in  the  succeeding  budget,  as  determined  by  the 
governing  body  or  the  budget  committee,  if  there  is  one,  of  the  lo- 
cal political  subdivision.  The  default  budget  shall  not  increase  by 
an  amount  in  excess  of  the  cost  of  living  index,  as  measured  by  the 
most  recent  available  northeast  region  consumer  price  index  for 
all  urban  consumers  as  published  by  the  United  States  Department 
of  Labor,  Bureau  of  Labor  Statistics,  or  by  more  than  3  percent  of 
the  operating  budget  of  the  previous  year,  whichever  is  less,  unless 
otherwise  provided  for  by  the  voters. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  support  the  floor 
amendment  to  Senate  Bill  407  that  has  been  sponsored  by  myself  and 
Senator  Barnes.  While  the  bill  as  it  stands,  will  go  a  long  way  towards 
correcting  many  of  the  problems  that  have  arisen  in  preparing  default 
budgets  by  towns  and  school  districts  that  operate  under  Senate  Bill  2, 
the  bill  needs  to  be  amended  to  include  two  items  that  will  make  it  more 
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effective.  One,  final  approval  of  any  default  budget  should  be  by  the 
budget  committee  of  any  town  or  school  district  that  has  one.  This  makes 
the  approval  process  under  Senate  Bill  2  consistent  with  the  approval 
procedure  of  the  town  meeting  form  of  government  where  the  budget 
committee's  budget  is  the  one  presented  to  the  voters  and  if  there  is  a 
budget  committee.  Two,  any  annual  increase  in  the  default  budget  over 
the  contractual  obligations  should  be  no  more  than  the  cost  of  living  in- 
dex and  in  no  case  more  than  three  percent.  This  will  prevent  any  gov- 
erning body  or  budgeting  committee  from  attempting  to  increase  the  de- 
fault budget  over  and  above  what  is  permitted.  In  the  event  that  an 
emergency  arises,  the  legislative  body,  the  voters,  could  either  override 
either  the  CPI  or  the  three  percent  limit.  In  order  to  make  Senate  Bill  407 
fully  effective,  it  is  urgent  that  this  floor  amendment  be  passed.  Thank 
you,  Mr.  President. 

SENATOR  ESTABROOK:  Well,  I  haven't  yet  read  the  amendment,  thank 
you,  Mr.  President,  but  if  the  amendment  contains  the  idea  of  a  CPI  cap 
again,  I  would  like  to  remind  members  that  we  voted  this  morning,  rather 
overwhelmingly  to  remove  that  from  our  funding  formula.  Having  an 
artificial  CPI-connected  cap  is  just  going  to  have  the  same  results  of  this 
regard  as  it  did  then  and  the  reason  for  not  having  it  remain  the  same. 
So  I  would  urge  support  of  the  bill  as  amended  by  the  committee  and 
speak  against  this  floor  amendment.  Thank  you,  Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  Senator  Barnes,  I 
am  not  sure  that  I  understand  it,  but  what  effect  does  this  have  on 
home  rule? 

SENATOR  BARNES:  Well  if  you  read  the  amendment,  you  will  find  out 
that  if  it  is  going  to  go  up  more  than  three  percent,  the  home  rule  kicks 
in.  The  citizens  have  an  opportunity  to  say  no,  we  want  to  go  higher. 
That  is  where  the  home  rule  comes  in.  We  let  the  voters  decide  that.  A 
good  rule  issue,  your  are  right.  Thank  you  for  the  question. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Barnes,  so 
my  understanding,  just  to  make  sure  that  we  are  clear,  is  that  we  are 
using  a  default  budget  that  can  only  be  increased  by  the  Cost  of  Living 
Index  plus  three  percent? 

SENATOR  BARNES:  That  is  the  way  that  this  reads  unless  the  voters 
decide  to  go  further. 

SENATOR  BELOW:  I  rise  in  opposition  to  the  floor  amendment.  I  don't 
think  that  was  the  right  answer.  What  the  bill  seems  to  say  is  the  lesser 
of  CPI  or  three  percent.  The  lesser  of  the  CPI. ..just  the  default  budget 
as  it  is  now  defined  in  the  committee  amendment  that  we  just  adopted, 
is  in  part,  repeated  in  this  floor  amendment,  which  is  a  freeze.  It  is  the 
same  operating  budget  as  you  had  last  year,  increased  or  decreased,  by 
changes  in  debt  service,  which  is  a  binding  obligation,  contracts  and 
other  obligations  that  are  already  incurred  or  mandated  by  law  and 
reduced  by  one  time  expenditures  that  were  in  the  previous  years  op- 
erating budget.  That  is  a  reasonable  formula.  You  could  have... imposing 
an  artificial  CPI,  we  have  had  very  low  CPI's  in  recent  years.  One  per- 
cent maybe.  As  low  as  one  percent.  If  you  just  went  out  last  year  and 
authorized  a  huge  bond  issuance  to  build  a  new  high  school  for  millions 
of  dollars  and  you  have  happened  to  have  chosen  a  debt  service  struc- 
ture where  you  front  loaded  the  payments,  you  could  have  a  new  debt 
service  obligation  that  increases  your  budget  by  five  or  ten  percent  that 
was  previously  approved  by  the  voters.  But  you  are  saying  that  you  are 
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going  to  exclude  that  from  the  default  budget  and  you  have  to  force 
down,  instead  to  achieve  a  one  percent  CPI  cap  of  four  or  five  percent 
reduction  in  last  year's  operating  budget.  That  is  not  a  default  budget. 
That  is  an  arbitrary  thing  that  we  just  don't  need.  So  I  would  urge  de- 
feat of  the  floor  amendment. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Barbara  Reed  of  DRA 
has  said,  a  lot  of  the  concern  is  that  the  number  for  the  Department 
TAPE  CHANGE  seems  to  be  a  black  magic  number.  It  is  just  there. 
Somebody  comes  up  with  it.  The  reasons  for  this  bill.  Default  budgets 
are  often  higher  than  the  proposed  operating  budgets  for  the  coming 
year.  In  his  testimony  on  this  bill,  Senator  Boyce  said,  "What  happened 
on  the  actual  warrant  that  went  to  the  voters  at  the  polls"  shows  that 
the  default  budget  would  be  higher  than  the  budget  that  they  were  vot- 
ing on.  Which  is  totally  ludicrous  as  far  as  I  am  concerned.  Thank  you, 
Mr.  President. 

Recess. 

Out  of  recess. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Mr.  President,  having 
read  this  amendment  very  carefully,  I  don't  believe  that  it  does  what  the 
sponsors  of  the  amendment  intended  it  to  do,  and  seeing  that  today  is 
the  last  day  to  get  this  bill  out  and  over  to  the  House,  I  am  going  to 
promise  that  I  will  go  over  to  the  House  and  see  if  I  can  get  some  of  the 
language  corrected  to  see  if  we  can  do  this  over  there.  For  those  pur- 
poses, I  am  going  to  vote  against  this  amendment  just  to  get  the  bill  out 
of  here  and  over  to  the  House. 

Senator  Roberge  withdrew  her  floor  amendment. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Senator  Barnes  is  in  favor  of  SB  407-FN-L  as  amended. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 
Third  Reading  and  Final  Passage 
SB  126-FN-A,  exempting  transfers  of  title  between  spouses  from  the 
real  estate  transfer  tax. 

SB  302-FN-L,  making  technical  corrections  to  the  education  funding 
formula 

SB  303-FN,  eliminating  the  business  profits  tax  exemption  for  qualified 
investment  companies  and  relative  to  access  by  the  legislative  budget 
assistant  to  confidential  information  maintained  by  the  department  of 
revenue  administration. 

SB  311,  relative  to  civil  penalties  for  unlawful  campaign  practices. 
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SB  343,  relative  to  landowner  permission  for  OHRV  operation  and  rela- 
tive to  loading  and  unloading  OHRVs  on  highways. 

SB  357,  authorizing  municipalities  to  adopt  quarterly  billing  of  taxes. 

SB  376-FN-A,  relative  to  pharmaceutical  purchases  for  receiving  facili- 
ties and  nonprofit  hospitals. 

SB  389,  relative  to  certain  insurance  contracts. 

SB  407-FN-L,  relative  to  default  budgets  in  the  budget  adoption  proce- 
dure in  political  subdivisions  which  have  adopted  official  ballot  voting. 

SB  411-FN-L,  relative  to  liability  for  special  education  transportation  costs. 

SB  421,  relative  to  charter  schools. 

SB  433-FN,  establishing  a  committee  to  study  utility  rate  review  by  the 
public  utilities  commission. 

SB  441,  relative  to  the  operation  of  dental  clinics  by  health  care  chari- 
table trusts. 

SB  448-FN,  relative  to  consumer  guaranty  contracts. 

SB  449,  relative  to  fluoridation  of  municipally-owned  public  water  sys- 
tems. 

SB  450-FN,  relative  to  pari-mutuel  licenses,  and  relative  to  trainer  re- 
sponsibility for  the  condition  of  horses  and  dogs. 

SB  451,  giving  degree-granting  authority  to  the  Hellenic  American  Uni- 
versity and  the  St.  Joseph's  School  of  Nursing. 

SB  461,  relative  to  the  regulation  of  gift  certificates  under  the  consumer 
protection  act. 

SB  465,  relative  to  testimony  of  witnesses  about  confidential  settlements. 

SB  481-FN-L,  establishing  a  sewer  and  other  water-related  purposes 
district  for  Great  Bay. 

SB  484,  establishing  the  Collaborative  Practice  for  Emergency  Contra- 
ception Act. 

SB  489,  relative  to  requests  for  special  elections. 

SB  492,  relative  to  registration  requirements  for  home  inspectors. 

SB  495-FN,  relative  to  original  and  youth  operators'  licenses. 

SB  526,  relative  to  sexual  harassment  complaint  procedures  for  public 
employees. 

SB  532-FN,  exempting  biodiesel  from  the  road  toll. 

SB  533,  relative  to  licensing  requirements  for  certain  recreation  and 
child  care  programs. 

SB  534-FN-A,  relative  to  the  reorganization  of  certain  functions  and 
duties  of  state  agencies. 

SCR  5,  commending  the  United  States  Congress  for  supporting  full 
concurrent  receipt  of  disability  and  retirement  benefits  by  disabled  vet- 
erans. 

HB  133-L,  relative  to  amending  certain  articles  of  agreement  in  the  Fall 
Mountain  regional  cooperative  school  district. 

HB  520-FN,  relative  to  maintaining  records  of  greyhounds  used  in  pari- 
mutuel  racing. 
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HB  1212,  relative  to  the  circumstances  under  which  a  juvenile  may  be 
committed  to  the  youth  development  center  until  the  age  of  18. 

HB  1259,  relative  to  the  medical  certification  required  for  a  walking 
disability  plate  or  placard. 

HB  1292,  apportioning  state  representative  districts. 

HB  1311-FN,  establishing  a  committee  to  study  decreasing  the  insur- 
ance premium  tax. 

HB  1363,  establishing  a  policy  for  naming  state  highways,  bridges,  and 
buildings. 

ANNOUNCEMENTS 
SENATOR  EATON  (In  the  Chair):  Just  very  quickly.  We  are  halfway 
through  the  year  and  I  would  just  like  to  thank  all  of  you  for  the  time, 
dedication,  your  commitment,  juggling  your  jobs,  your  family,  and  your 
Senate  duties.  I  really,  truly  hope  that  the  citizens  of  New  Hampshire 
really,  realize  and  appreciate  how  much  you  do  here.  We  have  a  lot  of 
collegiality,  passion  on  the  issues,  humor  here  and  there,  a  little  testi- 
ness  here  and  there,  but  that  is  all  part  of  working  it  through.  And  again, 
I  appreciate  all  of  you  for  that. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments,  and  forming  Commit- 
tees of  Conference. 

Adopted. 

In  recess. 

Out  of  recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  1309,  relative  to  noise  pollution  from  shooting  ranges. 

HB  1372,  defining  certain  terms  relating  to  military  service. 

HB  1374,  relative  to  lightning  protection  systems. 

HB  1422,  relative  to  qualifications  for  persons  who  negotiate  on  behalf 
of  the  state. 

HB  2004,  relative  to  the  state  10-year  transportation  improvement  plan 
and  making  certain  adjustments  to  turnpike  funds. 

INTRODUCTION  OF  HOUSE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  legislation  numbered  from  1309  to  2004,  shall  be 
by  this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 
HB  1309,  relative  to  noise  pollution  from  shooting  ranges.  (Wildlife  and 
Recreation) 
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HB  1372,  defining  certain  terms  relating  to  military  service.  (Public 
Affairs) 

HB  1374,  relative  to  lightning  protection  systems.  (Public  Affairs) 

HB  1422,  relative  to  qualifications  for  persons  who  negotiate  on  behalf 
of  the  state.  (Internal  Affairs) 

HB  2004-FN-L,  relative  to  the  state  10-year  transportation  improve- 
ment plan  and  making  certain  adjustments  to  turnpike  funds.  (Trans- 
portation) 

March  16,  2004 
2004-0847-EBA 
05/09 

Enrolled  Bill  Amendment  to  HB  65 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  65 

AN  ACT    relative  to  educational  assistance  for  national  guard  members. 

Having  considered  the  same,  report  the  same  with  the  following  amend- 
ment, and  the  recommendation  that  the  bill  as  amended  ought  to  pass. 

FOR  THE  COMMITTEE 
Explanation  to  Enrolled  Bill  Amendment  to  HB  65 

This  enrolled  bill  amendment  makes  a  technical  correction. 

Enrolled  Bill  Amendment  to  HB  65 

Amend  section  2  of  the  bill  by  replacing  lines  1-2  with  the  following: 

2  Repeal  of  Prospective  Repeal  Date  of  National  Guard  Education  As- 
sistance Act.  1996,  237:7,  I  as  amended  by  1998,  65:2  and  1999,  211:1, 
relative  to  the  repeal  date  of  RSA  110-B:63-a  -  110-B:63-f, 

Senator  Eaton  moved  adoption. 

Adopted. 

March  17,  2004 
2004-0867-EBA 
03/01 

Enrolled  Bill  Amendment  to  HB  258 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  258 

AN  ACT  relative  to  the  regional  community-technical  college  system 
and  relative  to  the  bonding  of  a  Cannon  Mountain  capital  ap- 
propriation. 

Having  considered  the  same,  report  the  same  with  the  following 
amendment,  and  the  recommendation  that  the  bill  as  amended  ought 
to  pass. 

FOR  THE  COMMITTEE 
Explanation  to  Enrolled  Bill  Amendment  to  HB  258 

This  enrolled  bill  amendment  corrects  certain  references  in  the  bill. 

Enrolled  Bill  Amendment  to  HB  258 

Amend  2003,  319:178,  Il-a  as  inserted  by  section  2  of  the  bill  by  replac- 
ing line  1  with  the  following: 

Il-a.  Faculty  positions,  teachers,  teacher  assistants,  teacher  aides, 
and  counselors  within 
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Amend  section  4  of  the  bill  by  replacing  line  1  with  the  following: 

4  Capital  Budget;  2001;  Cannon  Mountain;  Park  Fund.  Amend  2001, 
202:1,  XI,  as  extended  by  2003,  240:34,  LXXI  and  LXXII,  to  read  as 

Senator  Eaton  moved  adoption. 

Adopted. 

March  17,  2004 
2004-0879-EBA 
06/09 

Enrolled  Bill  Amendment  to  HE  620-FN 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  620-FN 

AN  ACT    providing  various  protections  for  parents  in  cases  involving  the 
guardianship  of  minors. 

Having  considered  the  same,  report  the  same  with  the  following  amend- 
ment, and  the  recommendation  that  the  bill  as  amended  ought  to  pass. 

FOR  THE  COMMITTEE 
Explanation  to  Enrolled  Bill  Amendment  to  HB  620-FN 

This  enrolled  bill  amendment  makes  technical  corrections. 

Enrolled  Bill  Amendment  to  HB  620-FN 

Amend  RSA  463:6,  II  as  inserted  by  section  2  of  the  bill  by  replacing 
line  1  with  the  following: 

II.  The  orders  of  notice  required  by  paragraph  I  shall  further  specify: 

Amend  RSA  463:8,  VII  (b)  (2)  as  inserted  by  section  5  of  the  bill  by  re- 
placing line  2  with  the  following: 

conduct  a  hearing  pursuant  to  this  section  as  if  the  parent  were  object- 
ing under  paragraph  III  and 

Senator  Eaton  moved  adoption. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  concurs  with  the  Senate  in  the  passage 
of  the  following  entitled  Bills  sent  down  from  the  Senate: 

SB  472,  relative  to  updating  the  terminology  in  statutes  affecting  chil- 
dren with  special  health  care  needs. 

SB  479,  commemorating  the  anniversary  of  the  founding  of  the  United 
States  Marine  Corps. 

HOUSE  MESSAGE 

The  House  of  Representatives  concurs  with  the  Senate  in  the  passage 
of  the  following  entitled  Bills  sent  down  from  the  Senate: 

SB  519,  establishing  a  committee  to  study  the  establishment  of  a  farm 
viability  program. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  265,  relative  to  the  health  care  delivery  system. 
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HB  712-FN,  establishing  a  committee  to  study  methods  of  improving 
data  collection  and  service  delivery  relative  to  home  and  community- 
based  long-term  care  services. 

HB  1148,  defining  a  wetland  for  the  purpose  of  fill  and  dredge  in  wet- 
lands and  for  local  land  use  planning. 

HB  1159,  relative  to  prohibited  employment  for  state  liquor  commission 
employees. 

HB  1162,  relative  to  school  district  policies  on  bullying. 

HB  1188,  relative  to  indoor  air  quality  and  indoor  environmental  stan- 
dards in  public  schools  and  requiring  public  schools  to  develop  a  writ- 
ten building  maintenance  plan. 

HB  1202,  relative  to  third-party  payment  of  covered  services  ordered  by 
the  juvenile  court. 

HB  1221,  urging  the  oversight  committee  on  telecommunications  to  study 
aspects  of  federal  universal  service  funding. 

HB  1241,  exempting  from  the  state  employee  hiring  delay  certain  po- 
sitions within  the  regional  community-technical  college  system  which 
are  directly  responsible  for  child  care. 

HB  1282,  authorizing  the  commissioner  of  insurance  and  the  commis- 
sioner of  banking  to  order  the  payment  of  restitution  to  individuals 
harmed  by  unfair  or  deceptive  practices  of  licensees. 

HB  1302,  relative  to  rental  contracts  or  leases  entered  into  by  individu- 
als who  are  subsequently  called  to  service  in  the  armed  forces. 

HB  1320,  making  changes  in  the  laws  relative  to  retail  installment 
sales,  first  mortgage  bankers  and  brokers,  mortgage  loan  servicers, 
second  mortgage  home  loans,  and  the  regulation  of  small  loans. 

HB  1326,  establishing  a  study  committee  to  examine  the  classification 
of  consumer  and  display  fireworks. 

HB  1329,  relative  to  the  length  of  time  consumer  credit  reporting  agen- 
cies retain  individual  credit  information. 

HB  1335-L,  establishing  a  commission  to  examine  the  workers'  compen- 
sation system  in  New  Hampshire. 

HB  1423-FN,  relative  to  reimbursement  of  travel  expenses  for  judges. 

HB  1424-FN-A,  establishing  a  pharmaceutical  study  commission  to  study 
direct  purchasing  of  prescription  medication  by  the  state. 

INTRODUCTION  OF  HOUSE  BILLS 

Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  legislation  numbered  from  265-1424,  shall  be  by 
this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 
HB  265,  relative  to  the  health  care  delivery  system.  (Insurance) 

HB  712-FN,  establishing  a  committee  to  study  methods  of  improving  data 
collection  and  service  delivery  relative  to  home  and  community-based 
long-term  care  services.  (Public  Institutions,  Health  and  Human  Services) 
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HB  1148,  defining  a  wetland  for  the  purpose  of  fill  and  dredge  in  wet- 
lands and  for  local  land  use  planning.  (Environment) 

HB  1159,  relative  to  prohibited  employment  for  state  liquor  commission 
employees.  (Executive  Departments  and  Administration) 

HB  1162,  relative  to  school  district  policies  on  bullying.  (Education) 

HB  1188,  relative  to  indoor  air  quality  and  indoor  environmental  stan- 
dards in  public  schools  and  requiring  public  schools  to  develop  a  writ- 
ten building  maintenance  plan.  (Education) 

HB  1202,  relative  to  third-party  payment  of  covered  services  ordered  by 
the  juvenile  court.  (Insurance) 

HB  1221,  urging  the  oversight  committee  on  telecommunications  to  study 
aspects  of  federal  universal  service  funding.  (Energy  and  Economic  De- 
velopment) 

HB  1241,  exempting  from  the  state  employee  hiring  delay  certain  po- 
sitions within  the  regional  community-technical  college  system  which 
are  directly  responsible  for  child  care.  (Public  Institutions,  Health  and 
Human  Services) 

HB  1282,  authorizing  the  commissioner  of  insurance  and  the  commis- 
sioner of  banking  to  order  the  payment  of  restitution  to  individuals 
harmed  by  unfair  or  deceptive  practices  of  licensees.  (Insurance) 

HB  1302,  relative  to  rental  contracts  or  leases  entered  into  by  individu- 
als who  are  subsequently  called  to  service  in  the  armed  forces.  (Public 
Affairs ) 

HB  1320,  making  changes  in  the  laws  relative  to  retail  installment  sales, 
first  mortgage  bankers  and  brokers,  mortgage  loan  servicers,  second 
mortgage  home  loans,  and  the  regulation  of  small  loans.  (Banks) 

HB  1326,  establishing  a  study  committee  to  examine  the  classification 
of  consumer  and  display  fireworks.  (Public  Affairs) 

HB  1329,  relative  to  the  length  of  time  consumer  credit  reporting  agen- 
cies retain  individual  credit  information.  (Banks) 

HB  1335-L,  establishing  a  commission  to  examine  the  workers'  compen- 
sation system  in  New  Hampshire.  (Insurance) 

HB  1423-FN,  relative  to  reimbursement  of  travel  expenses  for  judges. 
(Executive  Departments  and  Administration) 

HB  1424-FN-A^  establishing  a  pharmaceutical  study  commission  to  study 
direct  purchasing  of  prescription  medication  by  the  state.  (Interstate 
Cooperation) 

REPORT  OF  COMMITTEE  ON  ENROLLED  BILLS 

The  Committee  on  Enrolled  Bills  has  examined  and  found  correctly  En- 
rolled the  following  entitled  House  and/or  Senate  Bill: 

HB  65,  relative  to  educational  assistance  for  national  guard  members. 

HB  258,  relative  to  the  regional  community-technical  college  system  and 
relative  to  the  bonding  of  a  Cannon  Mountain  capital  appropriation. 

HB  620-FN,  providing  various  protections  for  parents  in  cases  involv- 
ing the  guardianship  of  minors. 

HB  1292,  apportioning  state  representative  districts. 
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SB  472,  relative  to  updating  the  terminology  in  statutes  affecting  chil- 
dren with  special  health  care  needs. 

SB  479,  commemorating  the  anniversary  of  the  founding  of  the  United 
States  Marine  Corps. 

SB  493,  relative  to  examination  standards  for  certified  public  accountants. 

Senator  D'Allesandro  moved  adoption. 

Adopted. 

REPORT  OF  COMMITTEE  ON  ENROLLED  BILLS 

The  Committee  on  Enrolled  Bills  has  examined  and  found  correctly  En- 
rolled the  following  entitled  House  and/or  Senate  Bill: 

HB  72,  granting  authority  to  impose  administrative  fines  for  the  viola- 
tion of  certain  laws  or  rules  of  the  department  of  agriculture,  markets 
and  food. 

HB  121,  relative  to  grounds  for  modification  of  a  permanent  child  cus- 
tody order. 
HB  459,  relative  to  the  taxation  of  manufactured  housing. 

HB  749,  relative  to  the  description  in  a  criminal  complaint  of  the  party 
accused. 

HB  1141,  relative  to  dioxin  emissions  reduction  and  medical  waste  in- 
cinerators. 

HB  1154,  relative  to  the  Hanover-Lebanon  district  court  and  the  Ply- 
mouth-Lincoln district  court. 

HB  1160,  relative  to  the  membership  of  the  board  of  professional  ge- 
ologists. 

HB  1248-FN,  relative  to  the  state  board  of  nursing. 

HB  1260,  naming  the  new  Route  9  bridge  over  the  Connecticut  River 

between  New  Hampshire  and  Vermont  the  United  States  Navy  Seabees 

Bridge. 

HB  1325-FN-A,  relative  to  additional  uses  of  the  E-Z  Pass  system. 

HB  1403,  extending  the  reporting  dates  of  certain  study  committees. 

SB  519,  establishing  a  committee  to  study  the  establishment  of  a  farm 
viability  program. 

Senator  D'Allesandro  moved  adoption. 

Adopted. 

March  23,  2004 
2004-0900-EBA 
06/01 

Enrolled  Bill  Amendment  to  HB  1259 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  1259 

AN  ACT    relative  to  the  medical  certification  required  for  a  walking  dis- 
ability plate  or  placard. 

Having  considered  the  same,  report  the  same  with  the  following  amend- 
ment, and  the  recommendation  that  the  bill  as  amended  ought  to  pass. 

FOR  THE  COMMITTEE 

Explanation  to  Enrolled  Bill  Amendment  to  HB  1259 

This  enrolled  bill  amendment  makes  certain  technical  corrections  to 
reflect  changes  made  by  2003,  15. 
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Enrolled  Bill  Amendment  to  HB  1259 

Amend  RSA  261:88,  III  as  inserted  by  section  1  by  replacing  line  3  with 
the  following: 

must  be  submitted  every  5  years  except  in  the  case  of  a  veteran  who  has 
been  evaluated  by  the 

Amend  RSA  261:88,  V  as  inserted  by  section  1  by  replacing  line  16  with 
the  following: 

placard  shall  expire  5  years  from  the  date  of  issuance,  and  the  expira- 
tion date  shall  be  noted  on  the 

Senator  Eaton  moved  adoption. 

Adopted. 

March  17,  2004 
2004-0866-EBA 
08/09 

Enrolled  Bill  Amendment  to  HB  464-FN 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  464-FN 

AN  ACT    establishing  a  criminal  penalty  for  facilitating  a  drug  or  un- 
derage alcohol  house  party. 

Having  considered  the  same,  report  the  same  with  the  following  amend- 
ment, and  the  recommendation  that  the  bill  as  amended  ought  to  pass. 

FOR  THE  COMMITTEE 
Explanation  to  Enrolled  Bill  Amendment  to  HB  464-FN 

This  enrolled  bill  amendment  makes  a  technical  correction  and  changes 
the  effective  date  to  prevent  a  retrospective  enactment. 

Enrolled  Bill  Amendment  to  HB  464-FN 

Amend  section  1  of  the  bill  by  replacing  line  2  with  the  following: 
inserting  after  section  17-a  the  following  new  section: 

Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

Senator  Eaton  moved  adoption. 

Adopted. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  176,  relative  to  listing  candidates  on  ballots. 

HB  559,  relative  to  grounds  for  termination  of  employment. 

HB  640-FN,  relative  to  post-conviction  DNA  testing. 

HB  652-FN,  relative  to  qualified  wellness  or  disease  management  pro- 
grams. 

HB  698-FN,  relative  to  electronic  toll  collection. 

HB  1134,  relative  to  appointment  of  the  chief  justice  of  the  supreme  court. 

HB  1207-FN-A,  relative  to  a  Global  War  on  Terrorism  operations  ser- 
vice bonus  payment. 

HB  1226-L,  establishing  a  debt  retirement  fund  in  the  Governor  Wentworth 
regional  school  district. 
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HB  1230-FN,  relative  to  abandoned  deposits  held  by  telephone  utilities 
and  relative  to  public  interest  payphones. 

HB  1257-FN,  relative  to  penalties  for  driving  under  the  influence  with 
a  minor  in  the  vehicle. 

HB  1312,  relative  to  the  court's  discretion  to  extend  child  support  obli- 
gations. 

HB  1316-FN-A,  relative  to  the  computation  of  tax  on  certain  telecom- 
munications services  under  the  communications  services  tax,  and  estab- 
lishing a  committee  to  study  the  feasibility  of  unbundling  communica- 
tions services  charges. 

HB  1348-FN,  relative  to  registration  of  business  organizations. 

HB  1364-FN,  establishing  a  statutory  joint  committee  to  review  and 
propose  changes  to  state  unclassified  officers'  salaries. 

HB  1367,  permitting  the  parents  or  legal  guardian  of  a  sexual  assault 
victim  to  remain  with  the  victim  during  the  legal  proceedings. 

HB  1380-FN,  relative  to  unauthorized  video  surveillance. 

HB  1393,  relative  to  the  appeal  of  the  lower  court's  decision  in  a  child 
protection  case. 

HB  1394,  relative  to  de  novo  appeals  in  certain  criminal  proceedings. 

HB  1399-FN-A,  establishing  the  telecommunications  planning  and  de- 
velopment fund. 

HB  1408-FN,  relative  to  reporting  requirements  for  certain  nonprofit 
organizations,  including  health  care  charitable  trusts. 

HB  1411-FN-A,  establishing  a  committee  to  study  funding  sources  for 
the  state  laboratories  and  extending  the  appropriation  to  the  department 
of  corrections  for  the  prison  automation  system. 

HB  1413,  relative  to  the  creation  of  mandatory  panels  for  medical  in- 
jury claims  and  to  the  testimony  of  expert  witnesses  and  establishing  a 
committee  to  study  medical  malpractice  insurance  rates  and  mandatory 
panels  for  medical  injury  claims. 

HB  1416-FN,  extending  the  property  tax  exemption  for  wooden  poles 
and  conduits  and  establishing  a  committee  to  study  issues  related  to  the 
exemption. 

HB  1417,  relative  to  examination  of  persons  called  as  jurors  in  civil  cases. 

HB  1419,  relative  to  the  dispensing  of  noncontrolled  prescription  drugs 
by  registered  nurses  in  certain  facilities  under  contract  with  the  depart- 
ment of  health  and  human  services. 

HB  1426-FN,  relative  to  testing  for  the  human  immunodeficiency  virus. 

INTRODUCTION  OF  HOUSE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  legislation  numbered  from  176-1426,  shall  be  by 
this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 
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First  and  Second  Reading  and  Referral 
HB  176,  relative  to  listing  candidates  on  ballots.  (Internal  Affairs) 

HB  559,  relative  to  grounds  for  termination  of  employment.  (Internal 
Affairs) 

HB  640-FN,  relative  to  post-conviction  DNA  testing.  (Judiciary) 

HB  652-FN,  relative  to  qualified  wellness  or  disease  management  pro- 
grams. (Insurance) 

HB  698-FN,  relative  to  electronic  toll  collection.  (Transportation) 

HB  1134,  relative  to  appointment  of  the  chief  justice  of  the  supreme 
court.  (Executive  Departments  and  Administration) 

HB  1207-FN-A,  relative  to  a  Global  War  on  Terrorism  operations  ser- 
vice bonus  payment.  (Interstate  Cooperation) 

HB  1226-L,  establishing  a  debt  retirement  fund  in  the  Governor  Wentworth 
regional  school  district.  (Education) 

HB  1230-FN,  relative  to  abandoned  deposits  held  by  telephone  utilities 
and  relative  to  public  interest  payphones.  (Ways  and  Means) 

HB  1257-FN,  relative  to  penalties  for  driving  under  the  influence  with 
a  minor  in  the  vehicle.  (Judiciary) 

HB  1312,  relative  to  the  court's  discretion  to  extend  child  support  obli- 
gations. (Judiciary) 

HB  1316-FN-A,  relative  to  the  computation  of  tax  on  certain  telecom- 
munications services  under  the  communications  services  tax,  and  estab- 
lishing a  committee  to  study  the  feasibility  of  unbundling  communica- 
tions services  charges.  (Ways  and  Means) 

HB  1348-FN,  relative  to  registration  of  business  organizations.  (Execu- 
tive Departments  and  Administration) 

HB  1364-FN,  establishing  a  statutory  joint  committee  to  review  and 
propose  changes  to  state  unclassified  officers'  salaries.  (Internal  Affairs) 

HB  1367,  permitting  the  parents  or  legal  guardian  of  a  sexual  assault 
victim  to  remain  with  the  victim  during  the  legal  proceedings.  (Judiciary) 

HB  1380-FN,  relative  to  unauthorized  video  surveillance.  (Public  Affairs) 

HB  1393,  relative  to  the  appeal  of  the  lower  court's  decision  in  a  child 
protection  case.  (Judiciary) 

HB  1394,  relative  to  de  novo  appeals  in  certain  criminal  proceedings. 
(Judiciary) 

HB  1399-FN-A,  establishing  the  telecommunications  planning  and  de- 
velopment fund.  (Energy  &  Economic  Development) 

HB  1408-FN,  relative  to  reporting  requirements  for  certain  nonprofit 
organizations,  including  health  care  charitable  trusts.  (Insurance) 

HB  1411-FN-A,  establishing  a  committee  to  study  funding  sources  for 
the  state  laboratories  and  extending  the  appropriation  to  the  department 
of  corrections  for  the  prison  automation  system.  (Ways  and  Means) 

HB  1413,  relative  to  the  creation  of  mandatory  panels  for  medical  in- 
jury claims  and  to  the  testimony  of  expert  witnesses  and  establishing  a 
committee  to  study  medical  malpractice  insurance  rates  and  mandatory 
panels  for  medical  injury  claims.  (Judiciary) 
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HB  1416-FN,  extending  the  property  tax  exemption  for  wooden  poles 
and  conduits  and  establishing  a  committee  to  study  issues  related  to  the 
exemption.  (Energy  &  Economic  Development) 

HB  1417,  relative  to  examination  of  persons  called  as  jurors  in  civil  cases. 
(Judiciary) 

HB  1419,  relative  to  the  dispensing  of  noncontrolled  prescription  drugs 
by  registered  nurses  in  certain  facilities  under  contract  with  the  depart- 
ment of  health  and  human  services.  (Public  Institutions,  Health  and 
Human  Services) 

HB  1426-FN,  relative  to  testing  for  the  human  immunodeficiency  virus. 
(Public  Institutions,  Health  and  Human  Services) 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


April  1,  2004 


The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  P.  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

Good  Morning!  In  the  year  1582,  by  the  decree  of  Pope  Gregory  XIII, 
what  was  considered  a  more  accurate  way  of  managing  time  was  in- 
troduced. The  old  Julian  calendar  was  replaced  by  the  Gregorian  cal- 
endar and  we  have  been  using  it  ever  since.  Today,  April  1,  used  to 
be  the  first  day  of  the  new  year  in  the  old  Julian  calendar.  Those  who 
resisted  this  new  way  of  marking  time  and  who  refused  to  recognize 
January  1  as  the  new  New  Years  day,  came  to  be  known  as  "April 
Fools".  Sometimes  being  slow  to  change  is  a  good  thing;  sometimes 
it  makes  you  into  a  fool.  Your  calling  is  to  figure  out  the  difference. 
Let  us  pray: 

Lord  of  change,  stability  and  wisdom,  even  when  our  seats  and  our 
lives  and  our  calendars  seem  out  of  order,  mark  out  the  times  of  our  lives 
into  the  segments  and  compartments  that  will  keep  us  both  up-to-date, 
and  also  faithful  to  our  heritage  -  so  that  at  the  end  of  the  day  we  may 
not  end  up  looking  stupid.  Amen 

Senator  Peterson  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 
COMMITTEE  REPORTS 
HB  1416-FN,  extending  the  property  tax  exemption  for  wooden  poles 
and  conduits  and  establishing  a  committee  to  study  issues  related  to  the 
exemption.  Energy  and  Economic  Development  Committee.  Inexpedient 
to  legislate.  Vote  2-1.  Senator  Below  for  the  committee. 

MOTION  TO  TABLE 

Senator  Barnes  moved  to  have  HB  1416-FN  laid  on  the  table. 

Recess. 
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Out  of  recess. 

Question  is  on  the  motion  to  table. 

A  roll  call  was  requested  by  Senator  Barnes. 

Seconded  by  Senator  Green. 

The  following  Senators  voted  Yes:  Gallus,  Kenney,  Below,  Green, 
Larsen,  Gatsas,  Barnes,  Sapareto,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Johnson,  Boyce,  Flanders,  Odell, 
Roberge,  Peterson,  O'Heam,  Martel,  D'Allesandro,  Morse,  Prescott. 

Yeas:  10  -  Nays:  11 

Motion  failed. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  that  House  Bill 
1416  be  voted  inexpedient  to  legislate  as  was  recommended  by  the 
majority  of  the  Senate  Committee  on  Energy  and  Economic  Develop- 
ment. I  think  in  thinking  about  this  bill,  we  need  to  sort  of  fall  back  to 
some  basic  principles  of  taxation  and  look  at  the  issue  that  is  at  stake 
here.  I  just  want  to  briefly  review  some  sort  of  summary  comments  that 
the  Supreme  Court  has  offered  in  opinions  of  the  justices  about  taxation. 
They  have  noted  that  Part  I.. .Part  II,  Article  5,  requires  that  all  taxes 
be  proportionate,  reasonable,  equal  in  valuation  and  uniform  in  rate  and 
just.  And  note  that  although  exemptions  necessary  result  in  a  dispropor- 
tionate tax  burden  on  the  remaining  property  in  a  taxing  district,  the 
legislature  does  possess  broad  discretion  and  selection  of  certain  prop- 
erty. But  that,  too,  has  certain  constraints.  They  have  noted  that  the 
principle  of  equality  pervades  the  entire  constitution.  That  the  consti- 
tution supports  the  maxim  that  the  law  cannot  discriminate  in  favor  of 
one  citizen  to  the  detriment  of  another.  They  have  further  noted  that  as 
the  government  is  instituted,  for  the  common  benefit  of  the  whole  com- 
munity, not  for  the  private  interest  or  emolument  of  any  one  man  or 
family  or  class  of  men.  Emolument  means  enrichment,  by  the  way.  That 
exemptions  are,  in  effect,  a  compulsory  payment  of  money  by  those  who 
bear  their  shares  of  the  common  burden  to  the  privileged  person  who 
does  not  bear  his  share.  So  they  have  gone  on  and  said,  well,  when  you 
grant  exemptions,  that  really  has  to  be  only  because  the  legislature  fmds 
that  there  is  a  compelling  common  benefit,  protection,  or  security  inter- 
est. What  we  are  talking  about  is  not  a  new  tax  in  any  way,  whether  this 
bill  passes  or  fails.  What  we  are  talking  about  is  whether  we  continue 
an  exemption  from  the  local  property  tax,  from  the  county  property  tax, 
from  the  school  district  property  tax  for  a  certain  class  of  property,  based 
largely  on  ownership.  RSA  72:8-a  already  provides  that  all  structures, 
poles,  towers  and  conduits  employed  in  transmission  of  telecommunica- 
tion cable  or  commercial  mobile  radio  services,  shall  be  taxed  as  real 
estate  in  the  town  in  which  such  property,  I  think  it  says,  "is  located." 
But,  then  it  goes  on  and  says  that  we  have  this  provision  that  we  have 
put  into  the  law  that  makes  an  exemption,  that  says  that  in  particu- 
lar, wooden  poles  and  conduits,  that  are  employed  in  communication 
services,  where  those  services  are  subject  to  the  communication  ser- 
vices tax  are  exempt.  This  bill,  if  passed,  would  continue  that  for  two  more 
years.  If  defeated,  it  would  end  that  exemption.  I  would  urge  the  body  to 
support  the  majority  of  the  committee  because  I  think  it  is  the  just,  equi- 
table thing  to  do,  and  because  it  is  the  right  tax  policy,  economic  de- 
velopment policy  and  it  is  what  our  communities,  really,  and  our  tax- 
payers justly  deserve.  Let  me  just  elaborate  a  little  bit  on  the  question 
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of  whether  it  is  appropriate  to  be  exempting  conduits  and  poles  and  go 
back  to  the  Supreme  Court  opinion  in  1997,  which  they  sort  of  addressed 
this.  One  of  the  key  points  that  they  made,  and  I  will  just  quote  directly 
from  it,  "is  the  constitutionality  of  a  taxation  classification  depends  on 
the  physical  and  functional  characteristics  of  the  property  itself."  They 
note  that  from  the  memorandum  file  that  there  is  significant  dispute 
about  the  distinctiveness  of  telecommunication  poles  and  wires.  They 
noted  that  we  could  not  resolve  the  factual  issues  in  rendering  an  advi- 
sory opinion  and  therefore,  they  confine  their  analysis  to  the  facial  va- 
lidity of  the  bill's  classification.  They  sort  of  accepted  the  premise  that 
telecommunication  poles  and  wires  are  distinct  from  electric  poles  and 
wires  for  instance.  There  is  a  lot  of  confusion  concerning  this  legislation, 
mixing  up  the  issue  of  poles  and  wires.  As  a  result  of  that  decision,  the 
legislature,  I  think  in  its  wisdom  at  the  time,  back  in  1997  and  1998,  said 
the  wires  really  are  different  as  is  the  switching  equipment.  It  is  physi- 
cally and  functionally  different  than  the  wires  and  switching  equipment 
of  the  electric  utility,  which  is  subject  to  the  property  tax.  The  wires  of 
the  telephone  company  are  different  voltage,  they  are  different  wire  size, 
they  are  used  for  a  different  purpose,  communication.  So  we  in  our  stat- 
ute said,  poles  and  wires  and  fiber  optics  and  switching  equipment  and 
computers,  all  that  which  used  to  be  personal  property  taxed  by  the 
state,  we  are  going  to  say  is  not  subject  to  real  estate.  But  we  said,  poles 
and  conduits  will  be  and  we  are  going  to  have  a  temporary  exemption 
until  the  CST  no  longer  has  an  "X"  size  or  a  temporary  surcharge  on  it. 
We  need  to  think  about  what  is  real  estate.  There's  really  two  compo- 
nents of  real  estate.  There's  land,  which  is  how  it  all  started  in  this  state 
before  there  were  buildings  and  structures  and  improvements.  There  is 
land  in  the  physical  use  of  that  physical  space.  Then  there  is  improve- 
ments to  the  land.  Things  that  we  think  of  as  buildings  and  fixtures. 
Things  that  are  attached  to  the  building,  like  the  light  fixtures  and  the 
wires  that  feed  the  lights.  They  are  attached  to  the  building  they  are 
sitting  on  that  are  attached  to  the  land.  That  is  what  we  tax  as  real 
estate.  Poles,  if  they  are  owned  by  you  or  me,  or  the  electric  company 
are  taxed  as  real  estate.  Conduit,  I  brought  a  little  piece  of  it  in  from 
my  building.  It  is  a  piece  of  conduit  that  I  own.  It  is  left  over  from  build- 
ing the  building.  When  it  was  bought  at  the  store  it  is  not  real  estate, 
just  like  sheet  rock  isn't  real  estate  until  it  is  attached  to  the  building 
and  made  part  of  the  structure  that  is  attached  to  the  ground.  Can  you 
tell  me  if  this  conduit  is  telecommunications  conduit  or  electric  conduit? 
The  answer  is,  you  can't  tell  the  difference.  If  I  went  into  an  electrical 
supply  house  and  said  I  would  like  to  buy  telecommunications  conduit, 
they  would  say,  what  are  you  talking  about?  It  is  all  the  same,  whether 
it  is  used  for  electricity  or  telecommunications  or  cable  or  computer 
networking.  When  this  conduit  is  built  into  my  building,  attached,  made 
part  of  the  real  estate,  it  is  taxed  as  real  estate.  When  the  electric  com- 
pany takes  the  conduits,  sticks  it  underground,  it  is  taxed  as  real  estate. 
Anybody  who  takes  this  conduit  and  makes  it  part  of  a  structure  that 
is  affixed  to  the  ground  is  taxed.  In  fact,  wireless  companies  build  an- 
tennas and  towers  and  their  towers  and  antennas  are  taxed.  We  have 
heard  an  argument  that  if  we  don't  pass  this  we  are  going  to  create 
double  taxation  on  the  wire-line  carriers.  In  fact,  the  reality  is  the  op- 
posite. If  we  pass  this  bill,  we  are  going  to  create  unfair,  double  taxa- 
tion of  the  wireless  companies,  and  exempt  the  wire  line  companies,  pro- 
viders which  happen  are  often  the  same  company  but  a  different  part 
of  the  company,  but  we  are  going  to  exempt  them  from  two  forms  of  taxa- 
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tion  that  we  tax  the  wireless  companies.  Let's  be  clear,  we  tax  the  poles, 
mono  poles  that  you  see  out  along  the  roads,  metal  poles  that  carry  the 
wireless  antennas  to  send  the  signal.  We  tax  those  as  real  estate  and 
allow  the  towns  to  do  it.  We  tax  the  antennas  and  the  towers  that  carry 
wireless  service.  So  we  tax  the  improvements  that  are  part  of  support- 
ing the  sending  of  the  telecommunication  except  with  passage  of  this  bill 
we  exempt  the  poles  which  are  the  equivalent  to  the  metal  poles.  We 
exempt  the  wooden  poles,  the  equivalent  to  the  metal  poles  and  the 
metal  towers  that  we  tax  for  the  wireless  companies.  Then  on  top  of  that, 
for  the  wireless  companies,  we  tax  the  economic  rent,  or  we  allow  the 
towns  to  tax,  we  allow  the  municipalities  to  include  in  their  tax  base, 
the  economic  value,  the  economic  rent,  that  the  wireless  companies  pay 
for  the  use  of  the  property  where  they  locate  their  antenna  transmission 
facilities.  And  that  is  not  insignificant.  Typically  these  days,  leases  for 
wireless  antenna  sites  are  running  upwards  of  $2,000  per  month.  A  few 
years  ago,  they  were  maybe  $1,000  a  month.  I  have  negotiated  a  couple 
of  these  leases.  I  haven't  consummated  them,  but  in  negotiating  them, 
what  I  found  is  the  company  was  prepared  to  pay  all  the  costs.  That 
income  to  me  or  my  partnership,  for  the  use  of  my  real  estate,  would  be 
pure  gravy.  It  would  be  in  the  case  of  $2,000  a  month,  it  would  be  about 
$24,000  a  year  in  increased  net  operating  income  using  the  income  ba- 
sis evaluation  of  real  estate  and  using  a  ten  percent  capitalization  rate. 
That  is  worth  about  a  quarter  million  dollars  in  an  increase  property 
value,  the  economic  rent  on  the  land  and  the  building.  Now  some  asses- 
sors aren't  assessing  at  that  level,  but  they  have  that  power  and  they 
are  going  to  catch  up  with  those  values.  We  don't  require  reporting  of 
operating  income,  like  many  states  do.  If  we  did,  those  values  would  be 
apparent  and  they  would  be  incorporated  into  the  local  property  tax 
base.  Approximately  one  eighth  to  a  quarter  million  dollars  per  antenna 
site  at  a  minimum.  So  we  are  asking  the  wireless  companies  to  pay  two 
forms  of  tax  for  the  improvements,  for  the  economic  rent  on  the  land  for 
their  antennas  sites.  The  wire  line  companies  where  we  want  to  exempt 
the  poles,  exempt  the  conduits  and  they  don't  pay  anything  for  the  use 
of  the  public  right  aways  where  much  of  this  is  located.  One  more  ar- 
gument that  has  occurred  to  continue  this  is  the  notion  that  this  is  sim- 
ply a  shifting  of  taxes,  that  will  all  fall  and  be  transferred  to  ratepayers 
for  the  affixed  wire  services,  particularly  because  the  number  of  tele- 
phone lines  is  decreasing  for  the  wire  line  carriers.  What  they  didn't  tell 
us  about  in  those  arguments  and  what  we  found  out  in  the  hearing  is 
that  DSL  lines  are  increasing.  DSL  is  a  growth  industry,  less  regulated 
or  not  so  much  regulated  in  price,  compared  to  the  telephone  service.  But 
DSL  uses  the  same  copper  wires  on  the  same  poles  that  we  are  exempt- 
ing from  taxation  and  it  is  growing.  We  don't  know  how  much  that  growth 
is  offsetting  the  decrease  in  telephone  lines  but  it  hasn't  been  factored  into 
the  equation.  People  said,  well  this  is  going  to  increase  telephone  rates. 
The  fact  is,  if  the  telephone  company  pays  their  shares  on  taxes  and  poles 
and  conduits,  a  good  chunk  of  it  is  going  to  be  charged  to  the  DSL  Lines, 
which  is  a  competitive  industry,  it  is  going  to  be  charged  to  the  cable  users 
of  those  poles.  It  is  going  to  be  charged  to  long  distance  interstate  rates. 
We  have  a  lot  of  conduit,  bigger  in  diameter  than  this,  but  very  similar. 
Conduit  that  carries  fiber  optics,  that  carries  interstate  calls  by  AT  &  T, 
MCI  and  Sprint.  In  48  other  states,  they  pay  property  taxes  on  that 
conduit.  They  pay  property  taxes  if  they've  got  wooden  poles.  In  most 
of  those  states,  they  pay  property  taxes  on  the  fiber  optics.  We  have  al- 
ready said  that  the  fiber  optics  and  the  wires  are  exempt  from  real  es- 
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tate.  What  we  are  paying  in  all  of  our  long  distance  rates  is  property 
taxes  to  48  other  states  on  conduit.  But  we  are  saying  that  we  are  not 
going  to  let  our  municipalities  collect  it  in  New  Hampshire.  That  doesn't 
make  sense.  When  you  look  at  the  pole,  nobody  can  say  with  a  straight 
face  that  the  half  of  the  pole  owned  by  the  telephone  company  is  any 
different,  physically  or  functionally,  than  the  half  owned  by  the  electric 
company.  Nobody  was  able  to  say  in  the  hearing,  that  you  could  take 
away  the  half  that  is  owned  by  the  electric  company  and  use  the  half 
owned  by  the  telephone  company  and  still  hold  up  the  telephone  wires. 
Both  halves  are  needed  whether  there  is  telephone  wires,  cable  wires  or 
electric  wires  at  the  top  of  the  poles.  Sometimes  the  telephone  company 
owns  the  whole  pole,  sometimes  the  electric  company  owns  it,  sometimes 
a  private  property  owner  owns  it,  and  sometimes  it  is  split.  But  in  ev- 
ery single  case,  the  whole  pole  is  needed  to  hold  up  whatever  is  on  top. 
It  is  physically  and  functionally  identical,  and  yet  we  are  saying  that  one 
industry  should  be  subsidized  by  local  property  taxpayers  by  a  mandate 
of  the  state.  If  we  believe  that  the  wire  line  sector  of  the  telecommunica- 
tions industry  needs  a  subsidy  to  preserve  jobs  or  for  some  other  compel- 
ling public  good,  then  let's  do  it  with  a  tax  credit  on  state  taxes.  No- 
where else  that  I  can  think  of,  do  we  say  to  our  local  municipalities,  we 
think  that  there  is  a  state  interest  in  having  some  taxpayers  subsidize 
other  taxpayers  through  a  property  tax  through  a  tax  exemption  and  we 
are  going  to  ask  you  at  the  local  level  to  pick  up  that  subsidy.  If  it  is  good 
policy,  let's  do  it  with  a  state  tax  and  let  the  towns  tax  real  estate,  uni- 
formly, proportionally,  justly  and  let's  not  ask  the  local  property  taxpay- 
ers to  subsidize  one  industry  to  the  favor  and  detriment  of  others.  Thank 
you,  Mr.  President.  I  urge  adoption  of  the  majority  committee  report  of 
inexpedient  to  legislate. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Below,  do 
you  think  this  is  a  28-A  issue,  right  now,  or  should  this  be. ..this  law  refer 
to  28-A? 

SENATOR  BELOW:  Well  it  has  that  resemblance  because  most  exemp- 
tions we  make  as  local  options.  We  say  if  you  want  to  give  an  extra  ex- 
emption to  your  senior  citizens  or  for  renewable  energy  systems,  you  can 
make  that  decision  locally  and,  knowing  the  consequences,  that  the  other 
property  taxpayers  are  going  to  pick  up  the  balance.  In  this  case,  we  are 
saying  that  you  have  to  give  this  exemption  to  one  favorite  industry  be- 
cause they've  got  clout  in  Concord.  I  might  add,  I  think  some  of  the  re- 
ally strong  testimony  came  from  Representative  Paul  McEachern  who  said 
this  is  the  king  of  special  interest  legislation,  and  that  is  what  it  is.  So  yes, 
I  am  concerned  that  this  looks  like  a  28-a  problem. 

SENATOR  ODELL:  Thank  you,  Mr.  President.  I  rise  to  ask  my  colleagues 
to  vote  to  over  turn  the  inexpedient  to  legislate  motion  so  that  you  can 
support  a  motion  of  ought  to  pass.  As  you  know,  as  the  Chairman  of  the 
Energy  and  Economic  Development  Committee,  we  have  dealt  with  this 
issue  over  the  past  year  and  a  half.  Some  of  you  who  have  been  here  for 
many  years  have  dealt  with  it  many  times  in  the  past.  The  votes  have 
always  been  there  to  support  the  exemption  for  good  and  fair  reasons.  I 
also  served  on  a  study  committee  that  met  last  year  and  examined  this 
issue.  The  report  of  that  study  committee  favored  a  permanent  exemp- 
tion, not  the  two-year  exemption  which  is  included  in  this  piece  of  legis- 
lation. I  would  also  mention  that  in  the  committee  vote,  there  were  actu- 
ally two  votes  on  Tuesday  on  this  bill.  The  first  vote  was  on  an  ought  to 
pass,  and  it  was  a  tie  vote,  2-2.  When  we  voted  again,  this  time  on  inexpe- 
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dient  to  legislate,  the  motion  that  is  before  you  today,  the  vote  was  2-1, 
The  reason  for  that  was  that  I  abstained  as  chairman  of  the  committee. 
Now  I  have  my  guests  here  today,  the  Comeaus  and  their  daughter.  They 
come  from  south  Acworth.  In  south  Acworth,  if  you  talk  to  the  police  de- 
partment or  the  fire  department,  they  will  tell  you  that  cell  phone  ser- 
vice there  is  terrible.  So  bad  that  when  the  phone  company  wanted  to 
come  in  and  yank  the  public  phone  in  front  of  the  country  store,  a  store 
that  I  would  remind  you  was  renovated  and  rebuilt  by  the  community 
itself  with  an  investment  from  LCHIP,  that  this  public  interest  telephone 
in  front  of  that  store  was  going  to  be  taken  away.  Representative  Phinizy 
and  myself  and  some  others,  have  been  dealing  with  the  phone  company 
for  well  over  two  years  to  try  to  make  sure  that  that  phone  can  stay 
there.  Why  is  that  phone  important?  Because  it  is  symbolic  of  what  we 
have  in  the  state  of  New  Hampshire.  We  again,  live  in  two  states.  We 
have  an  urbanized,  higher  income,  higher  property  values  in  parts  of  the 
state,  drawing  a  line  let's  says,  the  seacoast  to  Concord,  and  then  down 
to  Keene.  Then  we  have  these  other  areas  where  I  live,  Lempster  or  a 
neighboring  town  of  Acworth.  We  do  not  have  the  opportunity  to  do  away 
with  our  land  lines,  to  do  away  with  our  land  lines  in  order  to  have  cel- 
lular service  because  the  service  is  so  poor.  Similarly,  many  small  busi- 
nesses have  the  same  struggle.  They  can't  give  up  the  phone  lines,  the 
land  lines,  and  just  use  cellular  as  some  others  may  do.  If  you  talk  to 
those  that  observe  what  is  going  on  in  this  state,  you  know... and  across 
the  country,  that  the  number  of  land  lines  are  a  major  declining  business 
for  phone  companies  across  the  country.  Remember,  it  was  only  a  few 
years  ago  that  you  would  ask  about  "what  are  the  indices  of  economic 
activity  in  your  state?"  And  they  would  say,  income,  jobs,  on  and  on.  One 
of  the  other  things  that  they  would  say  is,  "number  of  phone  lines  in- 
stalled." What  did  that  tell  you?  That  told  you  about  new  businesses  be- 
ing created,  new  houses  being  built,  people  moving  into  new  homes.  What 
we  have  here  is  an  issue  between  those  that  have  an  option,  cellular, 
where  the  majority  of  this  tax  will  not  be  paid,  being  shifted,  would  be  put 
on,  if  this  exemption  is  not  kept,  would  be  put  on  the  people  that  have  no 
choice.  That  is  the  people  that  represent  in  small  towns  and  rural  parts 
of  this  state.  Because  in  fact,  the  tax  will  be  on  land  lines,  not  on  cellular 
in  large  part,  there  is  some  overlap.  So  I  raise  this  issue.  Just  to  think, 
and  I  am  going  to  use  a  hypothetical,  if  the  overall  tax  burden  created  in 
the  state  of  New  Hampshire  was  $100,  if  this  exemption  was  lifted,  and 
there  were  ten  subscribers.  It  would  be  $10  a  subscriber.  But  remember 
what  is  happening  across  the  country  and  in  the  state  of  New  Hampshire, 
the  number  of  land  lines  are  declining  because  people  have  choice  in  some 
parts  of  state  of  New  Hampshire  and  in  other  parts  they  don't.  But  let's 
say  that  fifty  percent  of  the  land  lines,  for  the  example  that  I  am  using, 
were  taken  out.  Now  we  have  five  people  paying  the  $100  when  before  we 
had  ten.  That  is  what  we  are  doing  here.  Those  that  think  that  this  is  not 
a  new  tax  or  it  is  a  tax  that  has  never  been  collected  or  however  you  want 
to  define  it,  people  that  don't  have  choice  in  a  town  like  Acworth  or 
Lempster  or  many  other  communities,  are  going  to  get  a  phone  bill  down 
the  road,  and  on  it  is  going  to  be  a  charge.  They  are  going  to  say,  "where 
did  this  come  from?"  Now  call  it  tax,  don't  call  it  tax,  whatever  it  is,  we 
are  dealing  with  a  regulated  business  that  has  the  opportunity  to  go  to 
the  PUC,  have  rates  increased  because  taxation  is  part  of  their  rate  base. 
So  I  ask  you  today,  to  consider  that  this  bill  disproportionately  will  be  paid 
for,  if  the  exemption  is  lifted,  will  be  paid  for  by  a  minority  of  the  people 
who  are  stuck  with  the  land  lines.  Thank  you  very  much,  Mr.  President. 
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SENATOR  BOYCE:  Thank  you,  Mr.  President.  Senator  Odell,  I  was  also 
on  that  study  committee  over  the  summer.  I  recall,  and  I  am  wonder- 
ing if  you  do  as  well,  that  there  was  testimony  that  there  would  not  nec- 
essarily need  to  be  a  rate  case  to  pass  this  through  because  there  was 
precedent  when  a  federally  imposed  charge  was  changed,  that  the  phone 
companies  were  ordered  by  the  PUC  without  a  rate  case  to  reduce  their 
rates  because  of  that  change  and  because  of  that  precedent,  the  Public 
Utilities  Commission  would  not  have  the  opportunity  to  say  that  there 
has  to  be  a  rate  case  in  order  to  change  the  rate  because  of  a  change  of 
a  charge  or  a  tax.  And  that  that  precedent  alone,  would  prevent  this  from 
requiring  a  rate  case.  The  other  thing  that  I  heard  in  testimony  and  I 
want  to  know  if  you  agree,  is  that  we  have  not  just  one  phone  company 
in  this  state,  we  have  many.  There  is  one  that  is  big  but  the  others  are 
struggling  to  survive  and  certainly  in  our  part  of  the  state,  DSL  is  prob- 
ably not  thriving  as  well  as  in  other  parts  of  the  state  because  DSL,  as  I 
understand  it,  requires  you  being  close  to  the  switching  center  where  most 
of  our  constituents  are  not  close  to  those  switch  centers  and  are  not  go- 
ing to  be  able  to  get  DSL.  Do  you  remember  some  of  that  testimony? 

SENATOR  ODELL:  I  do  remember  that  testimony,  Senator  Boyce,  and 
thank  you  for  the  question.  I  do  remember  it  and  it  doesn't  necessarily 
require  a  rate  case  because  there  are  lots  of  precedent  for  utilities  be- 
ing dealt  with  by  the  Public  Utilities  Commission  in  such  a  way  as  they 
can  adjust  rates  without  a  rate  case.  I  would  also  mention  to  you  in  re- 
sponse to  your  question,  that  cable  subscribers,  by  testimony  offered  on 
Tuesday,  would  be  charged  an  additional,  something  between  .75  and 
$1.50  per  month  if  this  exemption  were  lifted.  On  the  DSL  question,  I 
would  invite  anyone  who  thinks  that  this  is  the  hot  subject  in  Acworth 
or  Lempster  or  Goshen  or  Unity  or  Washington,  let  me  tell  you,  phone 
rates  are  what  the  issue  is  and  all  we  are  going  to  do  here  is  raise  phone 
rates.  Thank  you. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Senator  Odell,  would 
you  believe  that  I  feel  that  my  town,  Meredith,  is  relatively  populated 
in  that  area?  And  would  you  believe  that  within  two  miles  of  my  home, 
I  have  dead  cell  phone  service?  And  beyond  that,  do  you  think  there  is 
anyone  in  this  chamber  today  that  can  guarantee  me  and  my  constitu- 
ents that  this  will  not  eventually  end  up  on  our  phone  bill? 

SENATOR  ODELL:  I  believe  you.  I  would  also  point  out  that  in  the  pub- 
lic interest  phone  discussion  or  before  the  Ways  and  Means  Committee 
just  yesterday  morning,  Rumney,  which  I  believe  is  also  in  your  district, 
was  used  along  with  Acworth  in  terms  of  public  safety  and  security  in 
those  cases,  if  the  pay  phone  was  lifted  from  that  community.  I  know  that 
it  is  hard  for  people  in  urbanized  areas  to  understand  that,  but  those 
public  service  pay  phones  are  very,  very  important  and  critical  to  the 
community  from  safety  and  a  security  standpoint. 

SENATOR  JOHNSON:  Thank  you. 

SENATOR  ODELL:  Thank  you. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Odell,  during 
your  time  on  the  study  committee  looking  at  this,  I  am  curious,  did  you 
hear  any  evidence  that  the  48  states  where  poles  and  conduits  are  sub- 
ject to  property  taxes,  that  the  telephone  companies  separately  itemize 
those  property  taxes  on  their  bills? 

SENATOR  ODELL:  Thank  you  for  the  question,  Senator  Below.  I  didn't 
hear  testimony  to  the  contrary. 
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SENATOR  BELOW:  Do  they  now  itemize  the  property  taxes  on  their 
phone  bill?  Either  them  or  the  cable  companies? 

SENATOR  ODELL:  I  think...!  don't  know. 

SENATOR  BELOW:  Have  you  heard  any  evidence  that  the  industry 
trends  and  rates  for  cable  or  telephone  service  are  any  different  in  the 
48  states  where  poles  and  conduits  are  subject  to  property  tax  than  in 
this  state? 

SENATO  ODELL:  We  know  that  cellular  phones,  thank  you  for  the  ques- 
tion, cellular  telephone  usage  and  the  reduction  of  number  of  land  lines 
is  a  major  trend  in  the  telephone  industry. 

SENATOR  BELOW:  Both  in  this  state  and  in  other  states? 

SENATOR  ODELL:  That  is  correct. 

SENATOR  BELOW:  That  do  have  this  tax? 

SENATOR  ODELL:  That's  right. 

SENATOR  BELOW:  And  we  don't  that  there  is  any  difference  between 
the  two  states  that  don't  tax  and  the  48  states  that  do? 

SENATOR  ODELL:  The  pattern  is  driven  by  the  competition  that  is  cre- 
ated because  of  the  cellular  phone  usage. 

SENATOR  BELOW:  Okay.  Thank  you. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  don't  think  there  is  any 
question  on  what  side  of  the  issue  I  am  in  this  chamber,  obviously.  I  hope 
you  bear  with  me,  because  I  am  going  to  take  a  few  minutes  because  I 
feel  very  strongly  about  this  issue  as  you  know.  My  major  reason  for 
dealing  with  this  issue  had  to  do  with  tax  policy.  That  is  where  I  started. 
I  am  one  of  these  people  who  happen  to  believe  in  the  constitution  of  the 
state  of  New  Hampshire  which  says,  "all  taxes  will  be  reasonable  and 
proportional."  As  soon  as  you  give  somebody  a  special  exemption  from 
the  proportionality,  you  threaten  the  entire  property  tax  structure  in  this 
state.  So  we  are  going  to  sit  here  and  suggest  a  continuation  of  a  policy 
that  gives  a  real  question  as  to  the  proportionality  because  everybody 
else  in  this  state,  every  other  person  in  your  district,  every  other  com- 
pany in  your  district,  every  other  utility  in  this  state,  pays  this  tax.  Now 
I  as  a  state  Economic  Development  Director  in  the  early  90's,  partici- 
pated in  a  study  of  the  telecommunications  industry.  We  had  one  major 
issue  that  we  were  concerned  about  and  that  was  to  improve  the  infra- 
structure in  this  state  to  those  areas  where  you  people  are  commenting 
about  not  having  service.  We  were  concerned  about  that  for  business 
reasons.  We  know  that  it  takes  good  telecommunication  services  to  cre- 
ate business.  No  argument.  We  even  went  as  far  as  to  suggest  that  maybe 
we  give  them  a  tax  break  on  state  taxes.  The  business  profits  tax.  At  that 
time,  we  did  not  have  an  enterprise  tax.  The  reason  for  that  was  to  give 
the  phone  companies  incentive  to  take  the  savings  that  they  were  go- 
ing to  get  and  put  it  into  improvement  of  the  infrastructure.  Here  we 
are  14  years  later.  Thirteen  years  later.  Those  things  that  you  are  com- 
plaining about  are  the  same  things  we  were  concerned  about.  You  know 
what  happened?  You  have  to  understand  that  it  was  New  England  Tele- 
phone at  the  time,  then  it  became  Nynex,  then  it  became  Verizon.  The 
commitment  to  make  those  improvements  has  been  lost  along  the  way, 
but  the  benefit  is  still  there.  We  did  not,  by  the  way,  recommend  that 
we  should  be  assessing  the  credit  or  the  exemption  against  local  prop- 
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erty  taxes.  We  did  not  feel  that  that  was  appropriate.  If  the  legislature 
wanted  to  give  them  a  credit,  do  it  on  our  own  nickel.  Don't  charge  the 
local  property  taxpayers.  By  the  way,  New  Hampshire  is  the  number  one 
state  in  reliance  on  property  taxes  to  pay  for  all  services.  Sixty-two  per- 
cent of  all  taxes  in  the  state  are  paid  by  the  local  property  taxpayers. 
The  nearest  state  to  us  is  31  percent.  Now  I  am  not  advocating  any  other 
taxes.  I  am  just  trying  to  bring  to  the  attention  of  you,  the  amount  of 
burden  on  property  taxes.  Let  me  read  a  letter,  a  letter  to  the  editor.  I 
read  it  and  I  said,  somebody  understands  what  is  going  on.  I  will  give 
credit  to  the  person  who  wrote  it.  But  let  me  just  read  it.  I  just  want  to 
set  the  tone  of  what  we  are  dealing  with  here.  "Property  tax  burden  now 
too  great  for  many."  "To  the  Editors",  but  the  way,  this  was  in  the 
Manchester  Union  Leader.  When  we  came  to  New  Hampshire  17  years 
ago,  I  looked  at  the  motto  of  our  license  plates  with  admiration.  I  was 
pleased  to  be  associated  with  the  people  of  such  strong  convictions.  To- 
day I  view  our  motto  a  little  differently.  Government  and  society  have 
levied  a  burden  which  is  too  great  for  many.  Our  property  taxes,  which 
were  $1,400  in  1982,  they  are  now  $5,200.  Our  income  has  not  increased 
at  that  pace.  The  motto  "Live  Free  or  Die",  that  I  initially  considered  a 
choice,  I  now  consider  to  be  an  alternative.  I  wish  that  everybody  in  the 
state  that  had  been  at  the  Winchester  town  hall  recently  to  attend  the 
taxpayers  forum.  Obviously  not  everybody  could  attend,  but  they  tried. 
I  have  never  seen  the  hall  so  packed.  For  me,  the  most  compelling  mo- 
ment of  the  meeting  was  the  assembly's  response  to  the  question,  "who 
here  feels  that  they  will  be  unable  to  pay  their  property  taxes?"  Nearly 
all  raised  their  hands  including  many  elderly  and  widows.  It  reminded 
me  of  the  response  from  a  first  grade  class  when  the  teacher  asked  the 
question  to  which  all  knew  the  answer."  Signed  by  a  Mr.  Larry  Hill, 
Winchester,  New  Hampshire.  Again,  local  issues.  Everyone  of  you  are 
reading  now  because  this  is  the  time  of  trying  to  struggle  with  local 
budgets.  I  also  have  had  the  privilege  in  my  former  life  of  being  a  mayor 
of  a  city  for  ten  years  and  being  a  school  board  member.  This  is  Manches- 
ter. "Mayor  Baines  says  to  hold  off  increasing  tax  breaks.  Aldermen  last 
week,  backed  away  from  increasing  tax  write  offs  of  veterans  and  se- 
niors. After  Mayor  Robert  Baines  urged  them  to  hold  off  until  they  got 
a  better  picture  of  the  city's  financial  situation.  "It  would  be  premature 
and  irresponsible  to  act  before  you  have  the  opportunity  to  see  the  analy- 
sis of  physical  situation  of  the  city."  That  city,  like  every  other  city,  my 
community,  your  community.  In  fact,  we  heard  last  week,  that  Claremont 
couldn't  even  pass  their  budget.  Part  of  it  is  for  school  funding,  but  they 
are  all  struggling  with  their  revenues.  Everybody  talks  about  the  spend- 
ing. We  don't  want  anybody  to  spend  anymore.  That  is  fine,  but  some- 
one better  start  looking  at  the  revenue  side  because  the  budget  is  built 
on  two  sides.  You  have  to  raise  enough  revenue  to  meet  your  obligations. 
So  now  we  are  back  to  tax  policy.  Should  we  be  giving  these  kinds  of 
edicts  to  our  communities  when  they  are  all  struggling?  By  the  way,  we 
are  struggling  too.  I  want  to  answer  the  question  very,  very  specifically 
about  a  new  tax.  I  know  that  some  of  you  believe  this  is  a  new  tax.  I 
respect  your  opinion,  but  I  respectfully  disagree  with  you.  You  cannot 
get  an  exemption  from  a  tax  that  doesn't  exist.  If  you  tell  me  how  to  do 
that  one,  I  am  ready.  A  tax  has  got  to  be  there  for  you  to  exempt  some- 
body from  it.  Is  it  a  new  cost  to  the  phone  companies?  Yes.  But  it  is  not 
a  new  tax.  The  tax  we  are  already  paying.  You  know  who  is  paying  the 
tax  now?  The  property  taxpayers  are  paying  it  and  it  is  hidden  in  your 
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property  tax.  We  don't  call  it  a  phone  tax,  we  call  it  a  property  tax.  Every 
homeowner  in  your  community  in  their  tax  bill  is  paying  the  exemption 
that  Verizon  and  the  other  phone  companies  are  receiving.  Let's  not  kid 
ourselves.  Let's  not  play  a  shell  game.  Let's  call  it  what  it  is.  Does  it  cost 
money  for  the  telephone  companies  to  provide  the  service?  Absolutely. 
It  also  costs  the  power  companies  to  provide  service.  It  also  costs  the  gas 
companies  to  provide  service.  It  is  built  in  their  rates  where  it  belongs. 
If  the  phone  companies  didn't  have  this  exemption,  they  would  build  it 
in  their  costs  of  doing  business.  Talking  about  the  costs  of  doing  busi- 
ness. You  have  a  one  billion  dollar  corporation  in  New  Hampshire.  Verizon 
is  much  larger  than  that  because  they  are  a  regional  company  as  we  all 
know.  They  are  the  largest  wireless  phone  company  in  the  world.  So  we 
aren't  even  talking  this  country.  And  we  are  going  to  reward  them  for 
bad  service  because  you  don't  have  that  service  in  your  communities? 
Why  isn't  it  there?  They  have  the  money,  they  have  the  ability,  but  they 
don't  provide  it.  Is  that  our  fault?  You  think  giving  them  this  exemption 
they  are  going  to  give  you  better  service?  I  hear  from  a  lot  of  people  who 
are  very  upset  with  the  service  that  they  get  from  the  phone  company. 
They  can't  even  get  somebody  to  their  home,  to  look  at  the  wires  on  the 
poles.  They  don't  go  in  the  homes  anymore.  We  do  that  on  our  own  with 
out  own  electricians.  But  Verizon  isn't  making  a  lot  of  money.  Now  let 
me  tell  you  why  it  has  become  a  Verizon  issue.  It  has  become  a  Verizon 
issue  because  I  don't  have  any  problems  with  Verizon  as  a  company.  Just 
so  you  know.  What  I  have  a  problem  with  is  they  are  getting  this  ben- 
efit that  I  don't  think  they  deserve.  That  is  why  they  are  there.  And  they 
are  95  percent  of  the  marketplace.  We  talk  about  the  small  phone  com- 
panies. Yes,  there  are  small  phone  companies.  But  they  aren't  the  big 
player.  The  big  player  is  Verizon.  There  is  where  all  of  the  money  is  and 
that  is  where  all  of  the  services  are  mostly  provided.  Either  in  terms  of 
direct  ownership  or  leasing  lines.  In  fact,  the  city  of  Concord,  who  at  one 
point,  turned  over  the  telephone  poles  to  Verizon,  and  it  wasn't  Verizon 
at  the  time,  but  to  the  major  phone  companies,  can't  tax  those  poles,  can't 
tax  that  conduit,  and  do  you  know  what  Verizon  is  saying?  You  are  now 
going  to  pay  us  if  you  are  going  to  use  our  poles  for  emergency  services? 
Give  me  a  break.  What  is  this?  Let  me  read  this.  "Verizon  sues  the  state 
PUC".  Very  recent.  We  are  talking  about  whether  they  have  the  ability 
to  pay  and  whether  or  not  all  of  their  arguments  about  not  being  able 
to  stay  in  business  are  valid.  "The  PUC  on  January  16  ordered  to  reduce 
Verizon's  costs  of  capital  from  10.46  percent,  which  had  been  in  effect 
since  July  2001,  to  8.2  percent  and  ordered  the  company  to  file  a  new 
wholesale  price  list  reflecting  the  reduced  cost  of  capital  by  March  16." 
They  also  have  an  ongoing  rate  case,  the  PUC.  Not  a  full-blown  rate  case, 
but  what  they  call  a  "specific  issue  rate  case."  Why?  Because  in  the  rates 
that  have  been  set,  part  of  the  revenue  stream  that  set  those  rates  to 
help  keep  and  adjust  the  rates  and  make  them  appropriate  for  what  they 
are  providing  for  services  and  what  they  got  for  expenses  offset  those 
revenues,  they  haven't  had  a  full  rate  case  in  this  state  since  1989.  So 
what  are  we  doing?  We  are  tucking  it  and  we  giving  our  towns  and  our 
communities  a  situation  where  they  can't  meet  the  requirements  that 
we  put  on  them  and  they  put  on  themselves  to  run  their  communities. 
We  are  talking  about  police.  We  are  talking  about  fire.  We  are  talking 
about  education.  We  are  talking  about  recreation.  We  are  talking  about 
roads.  Who  do  you  think  plows  the  roads,  that  allows  the  utilities  to  get 
to  their  facilities?  Your  communities.  So  there  is  a  cost  to  communities. 
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Every  other  exemption  that  we  do  in  this  state,  and  it  affects  local  commu- 
nities, we  do  it  as  a  local  option.  We  do  not  do  direct  exemptions  anywhere 
else  in  this  state  that  automatically  require  the  communities  not  to  tax 
something  and  to  give  an  exemption.  I  ask  you  why?  Why  is  this  the 
issue  that  you  all  hang  your  hat  on?  You  are  voting  against  your  own 
communities  if  you  vote  to  overturn  the  committee  report.  Let  me  give 
you  another  little  piece  of  information  which  I  think  has  some  compari- 
son that  you  should  make  in  your  mind.  I  know  there  are  a  lot  of  busi- 
ness people  in  this  room.  You've  been  businesses,  you  know  how  busi- 
nesses work.  In  my  usual  way  of  having  or  being  concerned  about  follow 
the  money,  budgets  and  money,  and  how  money  rolls,  and  what  they  do 
with  it.  listen  to  this  carefully  and  I  think  you  will  understand  what  I  am 
saying.  TAPE  CHANGE  I  am  only  reporting  the  facts.  I  am  not  going  to 
editorialize  it.  Just  let  me  give  you  the  facts.  Verizon  is  a  one  billion  dol- 
lar New  Hampshire  Company.  It  pays  total  taxes  to  the  state  of  New 
Hampshire  of  $290,000.  Now  you  can  go  check  that.  You  can  question  me. 
You  can  do  whatever  you  want.  But  the  point  is,  that  is  what  they  pay. 
They  pay  that  as  a  net  from  business  profits  tax  and  business  enterprise 
tax.  Most  of  you  know  that  the  enterprise  tax  is  a  payroll  tax.  They  have 
two  thousand  employees  in  the  state  of  New  Hampshire.  Now  if  you  are 
a  company  with  two  thousand  employees,  and  you  pay  $290,000  on  a 
billion  dollar  company,  let  me  kind  of  break  that  down.  If  you  were  a 
$100,000  company,  you  would  pay  $29  in  taxes.  Now  somebody  has  done 
an  awful  good  job  in  figuring  out  how  to  beat  the  system  in  terms  of 
exemptions,  in  terms  of  credits,  and  in  terms  of  deductions.  But  the  state 
of  New  Hampshire  is  receiving  $29  for  every  $100,000  of  business.  How 
many  of  you  can?  Wouldn't  you  like  to  start  a  business  and  have  that 
ratio  taxes?  On  top  of  that,  you  are  denying  the  state  with  this  exemp- 
tion. I  am  going  to  use  my  numbers.  If  you  ask  me  I  will  tell  you  how  I 
got  to  them.  With  a  minimum  of  $10  million  in  state  revenues  that  would 
go  to  the  Education  Trust  Fund.  And  you  are  denying  your  communities 
a  minimum  of  $30,000  in  property  taxes  that  your  communities  need. 
So  why  are  we  doing  this?  I  always  leave  the  why  to  you  to  decide.  I  have 
my  reasons  what  I  think  is  why.  But  I  am  not  going  to  get  into  that  to- 
day. But  I  do  think  that  you  know  why.  Why  are  you  voting  against  your 
own  communities?  I  don't  understand  it.  I  have  received  and  many  of 
you  have  received  your  own  copies  if  they  involved  your  own  communi- 
ties. There  are  239  communities  in  this  state.  I  think  it  is  234.  There  are 
13  cities  in  the  state.  I  have  petitions  from  Nashua  community,  the  Mayor 
and  Council.  I  have  a  petition  from  Rochester.  I  am  talking  cities  now. 
Somersworth,  Keene,  Concord,  Berlin,  and  then  I  have  a  list  of  about  55 
towns.  I  want  these  towns  to  get  the  service  that  they  deserve.  I  really 
do.  I  would  like  to  see  the  money  that  they  have  been  getting  for  14  years 
as  exemptions,  since  1990  in  one  form  or  another.  When  it  was  a  per- 
sonal property  tax  in  1990-1998  and  when  it  became  a  real  estate  prop- 
erty tax  starting  in  1998.  If  they  would  have  taken  that  money  and  rein- 
vested it  in  New  Hampshire,  we  wouldn't  be  talking  about  the  problems 
that  you  are  having  with  your  land  lines  and  whether  you  can  get  wire- 
less or  not.  We  wouldn't  be  talking  about  that  if  they  made  the  invest- 
ment. But  they  are  not  making  the  investment.  The  money  is  going  back 
to  the  company,  getting  funneled  into  the  corporate  structure  and  find- 
ing itself  going  out  of  New  Hampshire  and  appearing  on  the  bottom  line 
called  profits.  Not  all  of  it,  but  some  of  it.  So  why  again?  Why  are  we 
doing  this?  I  don't  like  to  make  my  colleagues  uncomfortable  but  this  is 
a  real  issue  of  principle  and  taxation.  When  you  start  down  that  slippery 
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slope,  why  don't  you  tell  every  other  company,  every  other  company,  why 
don't  you  tell  them?  If  you  are  having  competition  or  you  are  having  a 
hard  time,  just  come  to  us  and  we  will  give  you  an  exemption  from  prop- 
erty taxes.  Why  don't  we  do  that?  Because  we  know  it  is  not  going  to 
happen.  If  we  start  down  that  road,  you  won't  have  a  tax  base.  We  don't 
have  a  pure  tax  base  at  this  point,  in  this  state.  Another  issue  that  was 
raised,  and  I  was  a  member  of  the  study  committee  as  well,  as  you  know, 
that  I  thought  was  a  real  valid  reason.  Some  people  haven't  heard  it 
before,  but  I  think  that  everyone  here  should  hear  it.  You  have  choices 
to  make,  which  are  your  own  choices,  about  phone  service.  If  you  don't 
have  the  service,  you  don't  have  the  choice.  I  agree  with  that.  But  if  you 
do  the  services  you  can  make  choices.  Beyond  the  basic  telephone  rate, 
you  have  all  kind  of  choices  you  can  make  in  terms  of  other  services  from 
the  phone  company,  whether  it  is  wireless  or  wire.  But  you  do  not  have 
a  choice  whether  you  pay  your  property  taxes.  You  have  no  choice.  You 
either  pay  it  or  you  lose  your  property.  Now  why  don't  you  give  the  people 
who  pay  properties,  the  same  choice  you  are  giving  Verizon?  It  doesn't 
make  logical  sense  to  select  one  industry  which  is  basically  one  company 
in  the  state  of  New  Hampshire  and  give  them  that  kind  of  benefit  where 
all  of  the  taxpayers  pay  for  their  one  company.  I  wish  I  had  a  company 
where  I  didn't  have  to  pay  my  property  taxes  and  let  everybody  else  pay 
them  for  me.  It  would  be  wonderful.  If  we  really  think  that  we  want  to 
give  a  particular  industry  an  advantage.  By  the  way,  the  advantage  of 
having  competition  with  wireless,  they  are  wireless.  The  only  competi- 
tion they've  got  is  themselves.  Now  when  you  get  into  the  wireless  mar- 
ket, they  have  other  competition.  But  let  the  marketplace  determine  the 
rates  like  every  other  business.  Don't  skew  the  formula  in  terms  of  one 
company  having  an  advantage.  The  only  other  issue  that  I  want  to  talk 
about  is  this  issue  of  double  taxation.  I  have  heard  this  a  few  times.  It 
is  an  interesting  argument.  It  is  bogus,  but  it  is  interesting.  The  ones 
who  are  being  double  taxed,  are  the  people  we  represent.  They  are  pay- 
ing their  property  taxes,  right?  And  in  that  property  tax  is  embedded  the 
exemption  that  everybody  pays  because  one  company  doesn't  pay  their 
fair  share.  They  are  also  paying  the  communications  service  tax  which 
is  part  of  the  phone  bill,  which  is  a  state  tax,  which  the  telephone  com- 
pany does  not  pay.  They  collect  it  for  the  state.  And  for  collecting  it, 
we  give  them  the  benefit  of  not  having  to  pay  property  taxes.  Now  I 
wish  that  I  could  get  that  deal.  So  we  say,  you  collect  our  $60  million 
a  year  in  communications  services  tax,  and  we  will  exempt  you  from 
property  taxes.  So  we  will  exempt  you  from  around  $40  million.  What 
a  deal.  I  would  love  to  get  that  deal.  No  one  else  gets  that  deal,  but  I 
would  love  to  get  it.  So  I  know,  I  can  tell  from  the  tabling  motion,  that 
for  whatever  reasons,  my  arguments  are  falling  on  deaf  ears  to  some 
in  this  chamber,  and  that  is  fine.  Whether  this  passes  or  not  today,  it 
is  coming  back.  It  is  not  going  away,  because  you  don't  know  why  it  is 
not  going  way?  Because  the  people  in  this  chamber,  which  ever  way  you 
vote,  you  know  that  this  is  not  fair.  It  is  not  equitable.  It  is  not  right. 
Thank  you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Green,  you  had 
a  newspaper  article  that  you  were  quoting  from. 

SENATOR  GREEN:  Yes  I  did,  regarding  Manchester. 

SENATOR  GATSAS:  Regarding  Manchester. 

SENATOR  GREEN:  Thank  you. 

SENATOR  GATSAS:  A  community  that  is  near  and  dear  to  my  heart. 
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SENATOR  GREEN:  I  understand. 

SENATOR  GATSAS:  I  think  what  you  need  to  do  is  complete  that  ar- 
ticle because  I  think  what  you  will  find  is  that  vote  wasn't  a  unanimous 
vote.  Would  you  believe  that  the  quote  in  there  was  that  the  Mayor  should 
include  that  exemption  in  his  budget  before  he  presented  it? 

SENATOR  GREEN:  I  agree. 

SENATOR  GATSAS:  And  would  you  believe  that  the  budget  that  Mayor 
Baines  presented  was  a  7.9  increase  in  the  budget.  So  those  taxpayers  that 
we  are  concerned  about,  or  you  thought  he  was  so  duly  concerned  about.... 

SENATOR  GREEN:  No,  that  was  my  point. 

SENATOR  GATSAS:  Thank  you. 

SENATOR  GREEN:  I  agree  with  you.  Senator,  but  let  me  just  tell  you 
what  my  point  was.  That  every  community  is  struggling  with  trying  to 
figure  out  how  to  meet  their  requirements.  I  hear  what  you  are  saying. 
I  was  just  raising  the  issue  of  exemptions,  which  were  part  of  the  dis- 
cussion in  the  article.  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President  and  my  col- 
leagues. I  rise  to  speak  against  the  inexpedient  to  legislate.  I  think  that 
you  have  heard  a  very  clear  articulation  on  this  issue  from  both  sides. 
But  if  I  could,  let's  revisit  who  put  this  together.  In  1990  the  legisla- 
ture put  the  tax  in  place  and  granted  the  exemption.  The  exemption 
was  carried  forward,  really  over  a  two-year  basis,  as  long  at  that  sur- 
charge was  in  place.  And  I  know  we  think  of  one  large  company,  but 
in  essence,  there  are  nine  plus  phone  companies  in  this  state.  They  do 
collect  the  tax.  We  pay  the  tax,  they  collect  it,  and  they  deposit  it  with 
the  state,  on  the  fifteenth  of  the  month.  And  they  deposit  it  whether 
the  individual  has  paid  or  not.  It  is  by  law,  their  responsibility  to  pay 
the  tax.  So  why  did  we  think  that  it  was  a  good  situation?  Why  did  New 
Hampshire  accept  this  and  put  it  into  law  and  make  it  happen  some 
fourteen  years  ago?  We  did  it  because  we  were  looking  for  a  source  of 
revenue.  A  consistent  source  of  revenue,  that  brings  us  in  about  $150 
million  over  the  course  of  the  biennium.  Now  in  promulgating  this  piece 
of  legislation,  we  also  tried  to  protect  those  who  were  getting  land  line 
service  by  putting  a  $12  exemption  in  so  that  that  service  could  be  avail- 
able to  everyone,  and  the  first  $12  would  not  be  taxed.  That  is  place  now, 
but  that  is  not  in  place  on  wireless  phones.  So  these  nine  companies  that 
represent  the  phone  service  in  New  Hampshire  basically  deliver  one  of 
the  most  vital  services  that  we  have.  Because  without  a  phone  you  are 
in  desperate  trouble.  As  Senator  Odell  pointed  out  yesterday  in  Ways  and 
Means,  we  heard  about  a  public  phone  that  was  not  going  to  be  avail- 
able in  a  community  and  what  disaster  that  brought  to  that  community 
because  of  access  to  that  phone.  Over  the  course  of  the  last  14  years, 
telephone  investment  in  New  Hampshire  has  been  over  $2  billion,  $2 
billion.  Let  me  speak  of  my  community.  In  my  community,  we  have  the 
work  station  of  the  future.  That  was  located  in  New  Hampshire.  That 
work  station  of  the  future  was  a  significant  capital  investment  by  a  com- 
pany to  provide  better  service  to  the  state  of  New  Hampshire  and 
surrounding  states.  Major  capital  investment.  Two  billion  dollars  is  not 
chicken  feed.  That  is  a  major  dollar.  As  Everett  Dirksen  said,  "a  billion 
here,  a  billion  there,  we  are  talking  about  real  money."  So  a  $2  billion 
investment.  In  my  community,  one  thousand  people  are  employed  by 
one  of  the  telecommunications  companies.  Their  annual  payroll  is  about 
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$50  million.  They  do  pay  property  tax  in  our  community.  They  do  pay 
a  series  of  other  taxes.  Over  the  course  of  the  state  of  New  Hampshire, 
about  2,400  people  are  employed  by  the  largest  of  the  telecommunica- 
tions companies.  But  others  are  employed,  so  it  is  a  good  network  where 
people  receive  good  jobs  with  good  salaries.  And  those  have  been  main- 
tained over  the  years.  As  a  person  here,  I  remember  when  little  New 
England  Telephone  was  in  existence.  As  a  matter  of  fact,  Mr.  Bourque, 
who  was  the  treasurer  of  New  England  Telephone,  happened  to  live  on 
Tilton  Street  and  I  lived  across  the  street  from  him.  Every  Friday  Mr. 
Bourque  would  take  a  little  black  bag  and  they  would  fill  it  with  cash 
and  he  would  go  around  to  every  unit  in  the  state  of  New  Hampshire 
and  pay  the  employees.  There  was  a  commitment.  A  family  commit- 
ment to  make  this  work,  and  it  has  worked.  Now  when  we  talk  about 
policy,  policy  was  initiated  here  in  this  legislature.  This  policy  is  noth- 
ing new.  It  has  been  in  this  existence  for  14  years.  Have  we  been  the 
beneficiaries  of  that  policy?  Has  the  state  of  New  Hampshire  been  the 
beneficiary?  Well  we  have  had  a  $2  billion  investment.  Is  that  a  ben- 
efit? We  have  2,400  employees  who  have  jobs.  I  know  in  Manchester 
we  lost  600  jobs  last  month  and  there  was  an  outcry  from  our  commu- 
nity. How  are  those  jobs  going  to  be  replaced?  You  know  what  they  were 
paying  the  people  at  that  particular  place?  Eight  dollars  an  hour.  The 
second  group  got  $8.25  an  hour.  The  people  working  for  our  telecom- 
munications companies  receive  much  better  wages  than  that  and  much 
better  benefits  than  that.  I  think  that  is  a  key  ingredient.  The  maintaince 
of  jobs  in  this  state  is  very  important  to  me  and  certainty  it  is  very  im- 
portant to  everyone  of  the  Senators  sitting  here.  So  I  think  as  Sena- 
tor Green  so  eloquently  put  it  and  Senator  Green  has  been  my  colleague 
for  almost  40  years.  I  went  to  college  with  Senator  Green,  I  have  the 
greatest  respect  for  him  and  his  positions.  I  think  he  is  a  man  of  deep 
conviction,  and  he  articulates  his  issues  clearly  and  succinctly.  On  this 
one  we  differ.  People  differ  on  situations.  I  think  that  at  this  point  in 
time,  given  what  is  going  on  in  the  telecommunications  industry,  we 
have  a  bill  in  the  House,  we  have  a  bill  in  the  Senate,  talking  about 
the  grandfathering  of  certain  pieces  of  legislation.  We  put  our  commu- 
nication tax  in  before  the  internet,  so  is  that  grandfathering  exception 
going  to  remain?  There  is  a  battle,  certainly  a  battle,  there.  As  Sena- 
tor Odell  clearly  points  out,  we  are  losing  land  lines.  We  are  losing 
them  every  year,  because  while  this  is  becoming  the  mode  of  commu- 
nication, there  are  going  to  be  unique  changes  in  how  we  communicate 
over  the  next  few  years.  It  seems  to  me,  granting  the  exemption,  and 
doing  the  study  is  the  prudent  and  proper  thing  to  do.  Because  we  are 
going  to  have  to  make  significant  decisions.  We  can't  make  significant 
decisions  without  quality  information.  That  quality  information  is  an 
imperative  in  making  these  decisions.  We  all  have  to  do  what  we  have 
to  do.  At  this  point  in  time,  I  think  from  my  perspective,  and  I  can  only 
speak  from  my  perspective,  that  the  right  thing  to  do  is  to  defeat  in- 
expedient and  put  this  bill  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  I  would  just  like  to  briefly  make  a  comment  on  how  I  am  going 
to  vote  on  this.  What  I  heard  in  testimony  here  was  I  heard  people  say 
"this  is  not  a  tax,  not  a  new  tax,  but  it  is  a  new  cost  to  the  phone  com- 
pany." What  I  didn't  hear  was  this  a  new  cost  to  the  phone  company  which 
would  be  passed  onto  the  phone  customer.  I  didn't  hear  that.  I  person- 
ally believe  that  is  what  will  happen.  What  I  see,  and  it  generally  doesn't 
happen  this  way,  but  if  it  did,  if  this  bill  is  defeated  and  say  the  prop- 
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erty  tax  goes  down  $10  in  Antrim,  so  I  save  $10  on  my  property  bill  and 
I  put  it  in  this  pocket,  but  when  I  get  my  phone  bill,  there  is  going  to  be 
an  added  charge  on  there  of  $10.  Now  which  pocket  do  I  take  that  out 
of?  You  are  not  saving  any  money  for  the  customer  by  defeating  this  bill, 
because  it  is  going  to  be  paid  one  way  or  another.  We  all  know  when  we 
mandate  something  on  an  insurance  policy,  they  insurance  premium  goes 
up.  If  we  mandate  a  tax  on  the  phone  company,  the  phone  bill  is  going 
to  go  up.  I  think  that  this  is  common  sense.  Now  I  am  not  going  to  use 
the  "V"  word,  but  I  am  going  to  use  the  word  "Granite  State  Phone  Com- 
pany." The  town  of  Weare,  which  is  in  my  district,  has  a  small  phone 
company  down  there.  I  am  convinced  that  if  this  bill  is  not  passed,  that 
every  penny  that  is  paid  in  tax  by  Granite  State  Phone  Company  is  going 
to  be  passed  on  by  the  people  who  live  in  Weare.  So  it  is  not  just  get  more 
money  fro  the  town,  because  if  money  is  going  to  be  the  same,  it  is  just 
going  to  be  paid.  Instead  of  it  being  paid  through  a  property  tax  bill,  we 
can  call  it  a  property  tax  phone  tax,  because  it  is  going  to  be  paid  in  your 
phone  bill.  Thank  you  very  much,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  Senator  Flanders,  I  re- 
ally like  your  analogy  by  the  way.  I  think  it  is  a  very  good  analogy.  But 
would  you  believe  that  the  property  taxes  will  go  down  more  than  the 
phone  increase?  But  just  let  me  ask  you  this.  Isn't  it  a  question  of  who 
should  pay  for  what?  If  you  are  getting  a  phone  service,  shouldn't  you 
pay  for  the  service  by  the  service  that  you  are  getting... from  the  service 
that  you  are  getting?  I  mean,  shouldn't  that  be  where  the  consumer  pays 
for  what  they  are  getting?  The  phone  service.  Why  should  property  taxes, 
which  do  not  in  any  way,  pay  for  phone  services,  be  paying  for  that  phone 
service  and  subsidizing  it?  It  is  a  question... even  if  they  broke  even,  don't 
you  believe  that  it  should  come  out  of  the  appropriate  place?  If  it  is  for 
phone  service  it  should  be  for  phone  service.  If  it  is  for  electric  service, 
it  should  be  for  electric  service.  If  it  is  for  a  water  district  and  you  are 
getting  water,  then  you  should  be  paying  for  it  there.  Should  the  local 
property  taxpayers  be  paying  for  your  phone  service?  That  is  the  ques- 
tion that  I  am  asking  you. 

SENATOR  FLANDERS:  And  in  my  analogy,  Senator  Green,  that  is  not 
the  way  that  it  is  going  to  work.  They  are  still  going  to  pay  the  same 
amount  of  money.  My  point,  my  bottom  line  point  is,  that  if  we  want 
business. ..we  have  a  lot  of  people  coming  in  and  have  a  lot  of  phones, 
whether  you  are  in  the  insurance  business,  or  you  have  a  small  insur- 
ance agency  or  a  large  insurance  agency,  you  have  more  and  more  people 
doing  business  over  the  phone  and  that  bill  is  going  to  go  to  business. 
It  is  going  to  go  to  the  customer,  it  is  going  to  go  to  the  little  old  lady 
who  is  living  downtown.  That  bill  is  going  to  go  there. 

SENATOR  GREEN:  I  agree.  I  hear  you.  I  don't  disagree  with  your  thought 
process,  I  disagree  with  your  conclusion,  I  guess.  The  businesses  that  you 
are  talking  about  are  already  paying  for  that.  Only  they  are  paying  it 
in  the  form  of  property  taxes.  That  is  the  point.  So  I  am  asking  you, 
should  we  be  paying  for  phone  service  with  property  taxes?  That  is  the 
question. 

SENATOR  FLANDERS:  My  only  answer  would  be  it  is  the  same  ten 
dollar  bill.  Thank  you. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Flanders,  I  was 
wondering  if  you  think  if  AT  &  T,  MCI  and  Sprint  that  would  pay  prop- 
erty taxes  on  their  conduit  for  interstate  fiber  optics  would  try  to  charge 
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New  Hampshire  long  distance  callers  a  uniquely  higher  rate  than  the 
rate  they  charge  in  the  48  states  where  they  already  pay  property  taxes 
on  their  conduit? 

SENATOR  FLANDERS:  I  am  not  sure  I  understand  what  you  are  say- 
ing, but... 

SENATOR  BELOW:  Well  I  am  asking  you... you  said  that  you  know,  a 
local  phone  company  may  pass  it  through. 

SENATOR  FLANDERS:  Yes. 

SENATOR  BELOW:  My  question  is,  part  of  this  property  tax  that  local 
property  taxes  are  now  pajdng  would  be  on  conduit  that  is  paid  for  through 
an  interstate  rate,  that  happens  to  be  the  same  all  across  the  nation?  And 
are  you  worried  that  that  would  somehow  be  passed  through  to  New 
Hampshire  ratepayers,  or  wouldn't  it  just  be  part  of  their  national  rate? 

SENATOR  FLANDERS:  I  don't  think  so. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  in  opposition  to 
the  inexpedient  to  legislate.  The  reason  why  I  do  that  is  because  it  is 
easy  just  to  talk  about  whether  this  is  an  exemption  or  whether  it  is  a 
tax.  But  let's  talk  about  solid  numbers  because  I  think  that  is  all  that 
we  are  interested  in.  The  reason  why  I  voted  to  table  this  motion  is 
because  I  hadn't  completed  my  total  study  here.  But  just  after  calling 
Manchester,  and  going  through  some  numbers  with  Manchester,  and 
obviously  hearing  that  there  were  232,000  poles  in  the  state  of  New 
Hampshire  and  Manchester  concludes  that  they  are  roughly  between 
18,000  and  20,000  poles  in  Manchester  combined.  So  let's  say  that  it  is 
half  and  half  and  that  there  are  roughly  9,000  poles  that  carry  telephone 
service.  The  assessor  gave  me  some  easy  numbers  and  said  that  using 
$800  per  pole  came  up  with  a  calculation  that  a  tax  would  somewhere 
around  $188,000  just  for  the  poles.  And  if  we  throw  in  Senator  Below's 
conduit  because  we  don't  know  whether  that  carries  power  or  phone,  and 
double  that,  which  is  probably  on  the  high  side  of  the  number,  generates 
another  $188,000  worth  of  tax  revenue.  This  is  coming  from  the  asses- 
sor. Now  he  could  be  all  washed  up  and  he  could  be  all  wet,  but  I  would 
hope  that  being  an  assessor  that  put  together  part  of  that  article  that 
you  read  from  the  exemptions  for  the  veterans,  that  if  we  take  that 
number  and  we  divide  it  by  roughly  30,000  residential  units  that  we 
have  in  the  city,  that  comes  up  to  about  $12.54  per  year,  for  somebody 
to  absorb  that  rate  that  can  be  passed  to  them.  Okay?  Now  let's  talk 
about  the  tax  rate.  For  that  $376,000  loss  of  revenue,  because  if  we  don't 
institute  or  don't  give  the  exemption  to  the  tax,  is  about  3.5  cents  on  the 
tax  rate.  Which  is  roughly  $4.20  on  every  residential  home  owner.  Now 
I  don't  know,  the  math  tells  me  that  $4.20  is  about  $8  less  than  the  $12. 
So  if  we  are  not  looking  to  create  a  burden  for  those  people  that  can  least 
afford  it,  then  we  wouldn't  be  looking  to  shift  an  $8  cost  on  the  grand- 
mothers that  are  living  in  Manchester  who  I  know  will  never  go  out  to 
buy  a  cell  phone,  to  avoid  that  $12  cost.  I  didn't  do  the  same  calculations 
on  the  other  communities  in  my  district,  but  if  Manchester  ranks  as  ten 
percent  of  everything  else  that  we  do  in  this  state  from  population,  to 
education  funding,  to  the  number  of  students,  then  chances  are  that  the 
other  communities  are  going  to  follow  the  other  same  parameters.  So 
again,  if  we  don't  want  to  shift  the  burden  onto  the  grandmothers  in 
Manchester  and  the  surrounding  communities  throughout  this  state, 
then  it  should  only  make  sense  to  leave  the  exemption  in  place.  Thank 
you,  Mr.  President. 
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SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  Thank  you  very  much 
for  yielding  Senator  Gatsas.  How  much  of  that  cost  would  be  shifted  to 
those  persons  that  rent  in  the  town  of  Manchester? 

SENATOR  GATSAS:  Senator,  I  included  the  30,000  residential  units. 
Those  aren't  taxpaying  units,  those  are  residential  units.  Again,  I  don't 
know,  I  haven't  read  enough  about  this  exemption  to  whether  it  is  on  a 
per-line  basis  or  on  a  phone  basis.  Because  if  it  is  on  a  per-line  basis,  the 
businesses  that  carry  30  and  40  lines  into  a  business  could  be  impacted 
greatly.  Nobody  has  discussed  that.  I  haven't  gotten  that  answer  so  I 
don't  know  if  it  is  on  a  phone  bill  or  if  it  is  on  a  line. 

SENATOR  PRESCOTT:  Would  you  agree  that  if  you  were  a  renter  and 
you  don't  get  a  tax  decrease  on  your  property  tax,  cause  you  rent  will 
probably  stay  the  same  if  the  property  owner  gets  a  tax  decrease  because 
the  exemption  is  repealed.  You  will  be  paying  100  percent  of  that  in- 
creased cost  on  your  phone  bill  and  on  your  cable  bill.  Is  that  true?  Do 
you  believe  that? 

SENATOR  GATSAS:  Yes.  All  the  grandmothers  and  grandfathers  that 
live  in  those  apartments  would  see  that  increase. 

SENATOR  PRESCOTT:  One  hundred  percent  of  it? 

SENATOR  GATSAS:  One  hundred  percent  of  it. 

SENATOR  PRESCOTT:  Thank  you.  Senator  Gatsas. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Gatsas,  would 
you  believe  the  way  that  I  am  going  to  vote,  apparently  I  am  going  to 
stiff  all  the  grandmothers  and  grandfathers  in  the  state,  but  I  want  to 
remind  you,  Senator  Gatsas,  would  you  believe  that  I  have  been  mar- 
ried to  a  grandmother  for  a  good  number  of  years? 

SENATOR  GATSAS:  I  believe  that  Senator  Barnes,  and  she  has  been 
married  to  a  grandfather  for  a  good  number  of  years.  I  don't  believe  this 
grandfather  has  a  cell  phone. 

SENATOR  BARNES:  I  might  be  forced  into  it. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Gatsas,  I  under- 
stood you  assume  that  half  of  the  property  taxes  that  Manchester  would 
gain  would  come  from  poles  and  half  from  conduits? 

SENATOR  GATSAS:  That  is  what  I  was  led  to  believe.  If  you  are  going 
to  take  me  to  an  electron  pond,  now... 

SENATOR  BELOW:  No. 

SENATOR  GATSAS:  Okay. 

SENATOR  BELOW:  But  if  you  have  assumed  that  all  of  the  tax  on  the 
conduit  gets  passed  through  to  telephone  line  users  or  perhaps  even  resi- 
dential line  users,  but  if  the  assumption  was  instead  that  most  of  the 
conduits  owned  by  interstate  companies,  even  in  Manchester,  cause  they 
go  in  and  out  of  Manchester  with  some  pretty  big  conduit  to  connect  the 
Portland,  to  Boston,  and  Montreal  to  Manchester.  If  that  tax  was  ab- 
sorbed into  interstate  telephone  rates,  wouldn't  in  fact  the  equation  shift, 
so  that  there  might  actually  be  more  property  tax  savings  than  increased 
telephone  costs? 

SENATOR  GATSAS:  Senator,  I  hear  what  you  are  saying.  So  what  you 
are  saying  is  that  if  that  conduit,  instead  of  it  being  twice  the  cost  of  the 


SENATE  JOURNAL  1  APRIL  2004  655 

poles,  that  it  was  zero  cost.  Let's  assume  it  was  all  absorbed  somewhere 
else.  You  are  absolutely  right.  It  would  be  about  $2.87  verses  $4.20,  but 
nobody  has  given  me  the  explanation  of  whether  that  charge  is  on  a  per 
line  basis,  or  on  a  per  bill  basis.  Because  if  it  is  on  a  per  line  basis,  I  am 
sure  that  you  know  companies  as  well  as  I  do,  that  may  have  30  or  40 
lines  going  to  their  business.  If  that  is  the  charge,  then  I  can  tell  you  that 
we  are  passing  it  onto  the  business  owners. 

SENATOR  BELOW:  But  then  the  business  owners  would  also  see  an 
offsetting  property  tax  reduction,  which  they  are  paying  now  because 
they  are  picking  up  the  tax  that  the  telephone  company  isn't  paying. 

SENATOR  GATSAS:  Senator,  not  if  they  are  a  tenant  and  not  a  land- 
lord. If  they  own  their  building,  I  agree  with  you.  If  they  are  a  tenant 
in  one  of  your  buildings,  they  are  not  seeing  that. 

SENATOR  BELOW:  Would  you  believe  that  they  would  see  it  because 
we  passed  through  whatever  the  property  tax  is  up  or  down.  In  fact,  most 
commercial  leases,  to  my  knowledge,  lease  or  own,  the  big  value  com- 
mercial leases,  including  probably  the  ones  in  the  Verizon  building,  pass 
through  increases  or  decrease  in  property  tax? 

SENATOR  GATSAS:  I  believe  that. 

SENATOR  BELOW:  Okay.  Thank  you. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Senator  Green,  I  do  see 
this  as  an  issue  with  an  awful  lot  of  grey  area.  You  know,  there's  argu- 
ments on  both  sides.  My  question  is  in  referring  to,  I  believe  your  testi- 
mony earlier.  The  percentage  that  Verizon  has  of  the  landline  market, 
forgetting  the  competition  with  the  wireless,  given  that  such  a  large  pro- 
portion of  New  Hampshire  is  rural  and  there  are  a  lot  of  hills  and  moun- 
tains and  the  feasibility  of  doing  a  lot  of  new  cell  tower  building,  that  so 
much  of  New  Hampshire  is  dependent  on  landlines.  My  question  I  guess 
is,  how  much  of  a  real  captive  audience  does  Verizon  have? 

SENATOR  GREEN:  Well,  when  I  say  95  percent,  that  is  95  percent  of 
all  the  services  that  are  provided.  I  mean,  I  can't  tell  you  where  it  is 
or  how  it  is.  I  do  know  that  there  are  small  telecommunication  com- 
panies that  service  some  of  these  rural  areas.  But  their  impact  is  mini- 
mal even  as  testified  in  committee  during  the  study.  It  is  not  the  same 
impact  because  they  don't  have  as  big  a  service  area.  So  the  issue  be- 
comes for  me,  is  I  agree  that  we  should  do  everything  that  we  can  to 
make  sure  that  those  areas  that  need  the  service  should  be  getting  it. 
We  shouldn't  be  hearing  in  a  hearing  that  someone  is  taking  out  a  pay 
phone  if  it  is  the  only  one  in  town.  My  whole  issue  is,  why  are  we  re- 
warding people  who  are  not  doing  what  they  should  be  doing  to  pro- 
vide the  service  that  we  want?  I  mean,  we  are  rewarding  people  who 
are  not  providing  service. 

SENATOR  COHEN:  I  guess  that  goes  to  the  question  that  they  bring  up 
the  idea  of  competition.  They  are  under  more  competition  now,  given 
that  they  have  95  percent  of  the  market  captive? 

SENATOR  GREEN:  How  can  they  be  competitive?  I  mean,  where  is  their 
competition? 

SENATOR  COHEN:  Exactly.  Thank  you. 

SENATOR  GREEN:  Good  question.  Thank  you. 
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SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  should  thank  my  friend 
Senator  Green  for  the  presentation  and  everything  else  that  everyone  else 
had  to  say  this  morning.  But  I,  too,  am  going  to  vote  against  the  inexpe- 
dient to  legislate  motion. 

SENATOR  BARNES:  I  guess  he  is  not  your  friend. 

SENATOR  MARTEL:  Just  cause  I  vote  my  conscience,  it  doesn't  mean 
I  am  not  his  friend,  Senator. 

SENATOR  BARNES:  Oh,  very  good. 

SENATOR  MARTEL:  If  we  look  at  the  amount  of  assets  that  Verizon 
has  pumped  into  the  city  and  into  the  state,  we  can  look  and  see  a 
company  that  really  cares  about  the  state  that  it  works  in.  As  Senator 
D'Allesandro  said,  there  are  2,400  employees.  Those  people  are  scat- 
tered everywhere.  They  are  ready  to  service  any  time.  If  we  have  a 
power  failure,  they  are  ready  to  go.  Telephone  failure,  ready  to  go.  One 
time. ..not  one  time. ..a  few  years  ago,  when  the  bridge  that  crosses  over 
the  Merrimack  River,  the  Notre  Dame  Bridge.  There  was  a  fire  under- 
neath. A  very,  very  large  fire.  It  was  all  the  conduits  connecting  the 
telephone  company  as  well  as  the  electronics  coming  across,  which  was 
totally  destroyed.  Now,  that  cost  of  rebuilding  that,  if  I  am  not  mis- 
taken, was  all  borne,  by  the  company  itself.  The  city  had  no  responsi- 
bility of  it.  The  fire  was  an  arson  fire.  They  bore  it  and  they  rebuilt  it 
and  maybe  about  six  or  seven  months  ago  just  finished  the  job.  It  was 
a  very  tedious  job.  But  now  we  have  better  equipment,  which  is  a  plus 
to  having  that  event  happen.  If  you  look  at  everything  else,  the  spin 
off  revenues  that  have  come  from  the  buildings  that  they  built  where 
the  Verizon  Office  is  next  to  City  Hall  in  Manchester,  and  all  of  the 
little  companies  that  are  in  there  who  are  donating  to  the  economy  of 
Manchester  and  to  the  state  as  well  as  the  Verizon  Civic  Center.  Again, 
a  very  large  amount  of  money  was  invested  for  the  city  and  for  the  state 
especially,  bringing  in  spin  off  revenues  for  all  of  us.  I  can  see  that  this 
company  is  doing  a  lot  of  good  things  as  other  companies  are  doing.  My 
constituency  is  not  being  hurt  but  they  will  be  hurt  by  increased  elec- 
tric or  telephone  bills.  I  am  not  about  to  allow  that  to  happen  to  them. 
I  thank  you,  Mr.  President,  for  the  time  and  I  hope  that  we  can  over- 
turn the  inexpedient  to  legislate. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Martel,  if  I  put 
an  amendment  out  here,  a  floor  amendment  on,  saying  that  this  exemp- 
tion did  away  with  the  exemption,  we  just  made  it  a  permanent  thing, 
instead  of  every  two  years  we  have  a  fight  on  the  Senate  floor  over  there, 
would  you  be  in  favor  of  that? 

SENATOR  MARTEL:  Yes. 

SENATOR  BARNES:  Thank  you  very  much. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  will  support  the 
inexpedient  to  legislate  motion.  I  do  it  somewhat  reluctantly  but  if  that 
fails,  I  will  also  support  the  ought  to  pass  motion.  The  reason  for  that 
is  because  it  has  a  study  committee  in  it  that  is  supposed  to  correct  this. 
Now  I  have  been  in  the  legislature  for  four  terms.  I  have  seen  this  come 
up  every  two  years.  But  I  draw  your  attention  to  part  II  of  the  consti- 
tution. Article  5  where  I  am  quoting  right  now,  "the  general  court  shall 
not  authorize  any  town  to  loan  or  give  its  money  or  credit  directly  or 
indirectly  for  the  benefit  of  any  corporation  having  for  its  object  a  divi- 
dend of  profits."  That  is  what  is  in  our  constitution  right  now.  I  know 
that  we  are  now  at  95  percent  of  the  market.  We  basically  are  doing  that 
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for  Verizon.  It  is  my  hope  that  the  study  committee  created  by  1416  will 
resolve  part  of  this  issue  for  fair  and  equitable  taxation  because  both 
sides  of  these  arguments  have  very  valid  points.  You  can't  ignore  the 
financial  impact  it  has  also  to  the  jobs  within  the  state.  So  I  will  hope 
for  a  final  time,  that  a  study  committee  created  out  of  the  extension  of 
this  tax,  will  produce  some  lasting  results  that  will  actually  do  some- 
thing. Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  am  going  to  be  quick. 
As  a  result  of  some  of  the  dialogue,  I  think  that  it  is  important  that  I 
have  an  opportunity  to  do  some  clarification.  This  bill  as  it  is  presented 
to  you,  creates  another  two-year  exemption  and  a  study.  My  view  of  this, 
having  served  on  the  last  study  committee,  is  a  study  committee  with 
the  exemption  is  useless.  Let  me  tell  you  why.  The  telephone  company 
only  comes  forth  with  the  information  that  they  want  you  to  have.  I  have 
looked  at  the  annual  reports.  I  have  looked  at  what  is  publicly  available. 
I  also  know  that  they  have  a  statute  in  place,  Chapter  378,  regarding 
rates  and  charges,  which  gives  them  an  exemption  from  the  right-to- 
know  law.  That  is  a  good  one.  So  now  we  don't  only  have  to  worry  about 
the  exemption,  we  have  to  worry  about  whether  they  are  going  to  tell 
us  the  information  that  we  want,  because  they  don't  have  to  tell  us.  And 
when  they  go  to  the  PUC  rate  case,  they  can  say  that  is  confidential 
information  and  it  doesn't  get  shared  with  anybody.  And  this  legislature 
did  this.  They  gave  them  an  exemption  from  the  right-to-know  law.  Now 
if  you  really  want  to  know  what  is  going  on,  you  really,  really  want  to 
know  what  it  is  happening,  you  really  want  to  know  what  its  impact  is 
on  the  communities.  Senator,  in  terms  of  phone  rates  versus  tax  exemp- 
tion from  property  taxes,  you  need  that  information.  I  agree  with  you. 
But  you  can't  get  it.  They  are  exempt.  So  how  do  you  get  it?  Change  the 
law.  I  would  love  to  change  this  one  too.  I  will  be  back.  I  will  change  this 
one  if  enough  people  agree  with  me.  You  have  to  live  with  the  right-to- 
know  law.  Why  do  they  get  exempt?  Why  are  they  so  special?  Senator 
Gatsas,  let  me  just  say  to  you,  because  I  know  that  you  raised  the  num- 
bers and  I  don't  want  to  single  you  out,  but  since  you  raised  those  num- 
bers, let  me  tell  you.  I  have  been  down  and  around  on  this  thing  for  a 
while.  There  is  no  real  money  in  the  poles.  In  fact,  I  know  what  the  poles 
are  because  we  have  an  inventory  of  poles  because  one  company  pays 
for  half  the  pole.  So  we  inventory  that  because  Public  Service  pays  for 
half  of  the  pole.  So  we  know  the  poles.  But  you  know  what  we  don't  know? 
We  don't  know  about  the  conduits  because  they  are  in  the  ground  and 
nobody  knows  what  is  there.  Out  of  sight,  out  of  mind.  There  are  some 
major,  major,  large  conduits.  They  don't  just  affect  Verizon,  it  affects 
international  communications.  We  have  large  conduits  running  through 
this  state  that  go  from  Portland  to  Boston,  to  Burlington.  I  am  telling 
you,  there  is  a  lot  in  the  ground  that  we  don't  know  about.  Do  you  know 
why  we  don't  know?  There  hasn't  been  a  full  rate  case  of  telecommunica- 
tions since  1989  and  they  have  paid  no  property  taxes  or  personal  prop- 
erty taxes  since  1990,  so  nobody  has  inventoried  it.  Who  do  you  think 
knows  what  is  in  the  ground?  No,  the  telecommunications  industry.  They 
put  it  there.  But  do  you  think  that  we  know  what  is  in  the  ground?  Do 
you  think  that  they  are  sharing  that  with  us?  No.  They  are  exempt  from 
sharing  that  information.  So  I  just  want  to  make  sure.  Senator  Gatsas, 
I  want  you  to  know  that  the  real  money  is  not  in  the  poles.  You  can't  do 
it  on  the  poles  basis.  You  can  do  it  on  the  conduit  basis,  but  you  can't  do 
it  on  the  poles  basis  because  that  is  not  where  the  money  is.  I  am  tell- 
ing you  our  numbers  as  we  described  them  very  conservatively  to  you, 
are  based  on  some  rates  of  growth,  on  inflation  and  growth  and  popula- 
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tion.  Are  they  exact?  No.  Because  we  don't  have  the  exact  information. 
Now  if  you  really,  really  want  to  do  a  study  and  you  really  want  to  have 
results  of  knowing  information  so  you  can  make  an  intelligent  decision, 
do  the  study,  but  take  the  exemption  away.  If  they  want  the  exemption 
back,  let  them  prove  to  us  they  are  entitled  to  it  instead  of  us  trying  to 
figure  out  and  stop  them  from  lobbying  to  keep  it.  I  ask  you  to  vote  in 
favor  of  the  committee  report  which  is  inexpedient  to  legislate.  Thank 
you,  Mr.  President. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Green,  would 
you  believe  that  ten  months  ago  in  this  same  chamber  when  we  knew 
what  companies  were  doing  to  the  people  of  the  state  of  New  Hampshire 
and  we  had  the  ability  to  protect  those  people  from  increases,  because 
this  is  all  about  increases  and  whether  the  tax  burden  has  been  shifted? 

SENATOR  GREEN:  Yes. 

SENATOR  GATSAS:  That  we  allowed  another  utility  to  escape  and  al- 
lowed those  rates  to  increase.  Would  you  believe  that? 

SENATOR  GREEN:  I  believe  that. 

SENATOR  GATSAS:  Thank  you,  Senator.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

Question  is  on  the  adoption  of  the  committee  report  of  inexpe- 
dient to  legislate. 

Motion  failed. 

Senator  Odell  moved  ought  to  pass. 

Adopted. 

Ordered  to  third  reading. 

Senator  Clegg  rule  #42  on  HB  1416-FN. 

Senator  Foster  rule  #42  on  HB  1416-FN. 

HB  652-FN,  relative  to  qualified  wellness  or  disease  management  pro- 
grams. Insurance  Committee.  Ought  to  pass  with  amendment,  Vote  3-0. 
Senator  Prescott  for  the  committee. 

Insurance 
March  30,  2004 
2004-0958S 
01/05 

Amendment  to  HB  652-FN 
Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  I  move  House  Bill  652 
ought  to  pass  with  amendment  as  was  recommended  by  the  Senate  Com- 
mittee on  Insurance.  The  committee  heard  testimony  on  this  bill  that  the 
House  Commerce  Committee  gave  its  unanimous  support  of  the  bill  and 
all  interested  parties  appear  to  support  its  passage.  In  short,  the  bill  sets 
up  a  program  that  will  benefit  both  employers  and  employees  in  the  area 
of  personal  health  and  wellness  for  each  employee.  If  an  employer  wants 
to  provide  financial  incentives  for  his  employees  to  participate  in  wellness 
or  disease  prevention,  this  bill  will  allow  him  or  her  to  receive  a  discounted 
rate  from  the  healthcare  provider  in  return.  The  employees  will  obviously 
gain  from  this  arrangement  as  well  by  gaining  physical,  health,  benefits 
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in  addition  to  the  financial  incentives.  The  committee  beheves  that  this 
is  a  good  bill  and  we  recommend  it  ought  to  pass  with  amendment.  Thank 
you  very  much,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  BARNES:  Mr.  President,  I  see  House  Bill  652  has  a  fiscal 
note,  is  this  bill  going  to  go  to  Finance? 

SENATOR  EATON  (In  the  Chair):  This  will  not  be  going  to  Finance. 

SENATOR  BARNES:  Thank  you. 

HB  730-FN-L,  establishing  a  committee  to  study  workers'  compensation 
benefits  for  firefighters,  rescue  workers,  and  safety  workers  who  contract 
certain  communicable  diseases.  Insurance  Committee.  Ought  to  pass 
with  amendment,  Vote  3-0.  Senator  Cohen  for  the  committee. 

Insurance 
March  25,  2004 
2004-0925S 
09/10 

Amendment  to  HB  730-FN-LOCAL 
Amend  paragraph  I  of  section  2  of  the  bill  by  replacing  it  with  the  fol- 
lowing: 

I.  The  members  of  the  committee  shall  be  5  members  of  the  house 
of  representatives,  appointed  by  the  speaker  of  the  house. 

Amend  the  bill  by  replacing  section  4  with  the  following: 

4  Chairperson;  Quorum.  The  members  of  the  study  committee  shall 
elect  a  chairperson  from  among  the  members.  The  first  meeting  of  the 
committee  shall  be  called  by  the  first-named  member.  The  first  meeting 
of  the  committee  shall  be  held  within  45  days  of  the  effective  date  of  this 
section. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  move  that  House  Bill  730 
ought  to  pass  with  amendment  as  was  recommended  by  the  Senate  In- 
surance Committee.  We  have  seen  a  large  number  of  bills  related  to  work- 
ers' compensation  benefits  for  firefighters  and  other  safety  workers  come 
through  the  Senate  in  recent  years,  often  with  unknown  fiscal  impacts. 
The  lack  of  a  quantifiable  fiscal  impact  has  hindered  the  passage  of  many 
of  these  bills.  This  bill  before  us  seeks  to  rectify  the  current  trend  of  these 
bills  by  establishing  a  committee  that  will  carefully  analyze  the  feasibil- 
ity and  cost  of  providing  workers'  compensation  benefits  for  these  safety 
and  rescue  workers  by  narrowing  the  focus  to  communicable  diseases.  The 
committee  believes  this  bill  ought  to  pass  and  I  ask  the  full  Senate  to 
follow  this  recommendation.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  tliird  reading. 

HB  1130,  relative  to  certain  insurance  agents.  Insurance  Committee. 
Ought  to  pass,  Vote  3-0.  Senator  Flanders  for  the  committee. 
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SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  I  move  that  House  Bill  1130  ought  to  pass  as  was  recommended 
by  the  Senate  Insurance  Committee.  Very  briefly,  the  current  law  re- 
quires insurance  carriers  to  automatically  extend  their  contracts  through 
an  agent  for  one  year,  should  that  agent  for  any  reason  stop  represent- 
ing them.  We  have  situations  where  we  call  "direct  writers",  which  are 
Allstate  Insurance,  State  Farm  Insurance,  where  that  agent  is  an  em- 
ployee of  the  company.  This  bill  basically  takes  them  out  of  this  role 
because  it  is  not  necessary,  because  if  a  person  is  moved  or  changed 
or  promoted,  another  person  goes  in  and  takes  over  that  book  of  busi- 
ness, but  the  book  of  business  is  owned  by  the  company.  We  ask  that 
the  independent  agent  will  still  fall  under  the  current  law.  Thank  you, 
Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

Senator  Sapareto  rule  #42  on  HB  1130. 

HB  1161,  relative  to  solicitation  and  marketing  of  insurance  products. 
Insurance  Committee.  Ought  to  pass  with  amendment,  Vote  3-0.  Sena- 
tor Martel  for  the  committee. 

Insurance 
March  25,  2004 
2004-0926S 
09/04 

Amendment  to  HB  1161 
Amend  RSA  406-C:7,  I  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

I.  A  financial  institution  shall,  to  the  extent  practicable,  keep  the  area 
where  the  bank  conducts  transactions  involving  insurance  products  or 
annuities  physically  segregated  from  areas  where  retail  deposits  are  rou- 
tinely accepted  from  the  general  public  [or  credit  transactions  are  con- 
ducted], identify  the  areas  where  insurance  product  or  annuity  sales  ac- 
tivities occur,  and  clearly  delineate  and  distinguish  those  areas  from  the 
areas  where  the  bank's  retail  deposit-taking  activities  [or  credit  transac- 
tions] occur[;  provided  that  this  section  shall  not  apply  to  the  sale  of  credit 
life  insurance,  credit  accident  and  health  insurance,  mortgage  life  insur- 
ance and  mortgage  disability  insurance,  credit  involuntary  unemployment 
insurance,  and  private  mortgage  insurance  issued  under  a  certificate  of 
a  bank  policy]. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  House 
Bill  1161  ought  to  pass  with  amendment  as  was  recommended  by  the 
Senate  Insurance  Committee.  This  bill  achieves  two  primary  objec- 
tives. First,  it  removes  the  provision  of  state  law  requiring  banks  and 
credit  unions  to  conduct  the  sale  of  insurance  products  in  an  area 
separate  and  distinct  from  their  lending  and  deposit  taking  activities. 
By  removing  this  requirement,  our  state  law  is  now  in  compliance  with 
the  federal  Gramm-Leach-Bliley  Act.  The  second  objective  of  this  bill 
is  to  require  financial  institutions  to  obtain  written  acknowledgement 
of  the  receipt  of  the  disclosure  in  relation  to  the  sale  of  an  insurance 
transaction  from  a  customer  at  the  time  the  customer  receives  the  afore- 
mentioned disclosure.  The  Committee  supports  passage  of  this  bill,  and 
we  recommend  that  it  ought  to  pass.  Thank  you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1408-FN,  relative  to  reporting  requirements  for  certain  nonprofit 
organizations,  including  health  care  charitable  trusts.  Insurance  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Martel  for  the 
committee. 

Insurance 
March  30,  2004 
2004-0969S 
05/10 

Amendment  to  HB  1408-FN 
Amend  RSA  7:28,  Ill-a  as  inserted  by  section  1  of  the  bill  by  replacing 
it  with  the  following: 

Ill-a.  Any  charitable  organization  with  a  total  revenue  of  $500,000 
or  more  that  is  required  to  file  an  Internal  Revenue  Service  Form  990 
with  the  attorney  general  shall  also  submit  the  organization's  latest, 
audited  financial  report,  including  an  audit  of  the  organization's  endow- 
ment fund,  if  any,  as  a  report  required  pursuant  to  this  section. 

MOTION  TO  TABLE 

Senator  Martel  moved  to  have  HB  1408-FN  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  1408-FN,  relative  to  reporting  requirements  for  certain  nonprofit 
organizations,  including  health  care  charitable  trusts. 

HB  369,  relative  to  the  Henniker  and  Hillsborough  district  courts.  Ju- 
diciary Committee.  Ought  to  pass  with  amendment.  Vote  5-0.  Senator 
Foster  for  the  committee. 

Senate  Judiciary 
March  30,  2004 
2004-0963S 
06/09 

Amendment  to  HB  369 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  Henniker  and  Hillsborough  district  courts  and 
to  the  Hampton  and  Exeter  district  courts. 

Amend  the  bill  by  replacing  all  after  section  5  with  the  following: 
6  Hampton  District  Court.  Amend  RSA  502-A:l,  II  to  read  as  follows: 
II.  [HAMPTON-EXETER]  Hampton  DISTRICT.  The  [Hampton- 
Exeter]  Hampton  district  shall  consist  of  the  towns  of  Hampton,  Hamp- 
ton Falls,  North  Hampton,  South  Hampton,  and  Seabrook[,  Exeter, 
Newmarket,  Stratham,  Newfields,  Fremont,  East  Kingston,  Kensington, 
Epping,  and  Brentwood].  The  district  court  for  the  district  shall  be 
located  in  [a  city  or  town  within  the  judicial  district  in  a  location  and 
facility  designated  pursuant  to  RSA  490-B:3,  having  regard  for  the  con-- 
venience  of  the  communities  within  the  district,  provided,  however, 
that  the  court  shall  not  be  located  in  any  building  which  does  not  meet 
the  minimum  standard  prescribed  by  the  New  Hampshire  court  ac- 
creditation  commission  pursuant  to  RSA  490:5-c.  The  court  shall  bear 
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the  name  of  the  city  or  town  in  which  it  is  located]  Hampton^  hold- 
ing sessions  regularly  therein  and  elsewhere  in  the  district  as 
justice  may  require.  The  name  of  this  court  shall  be  the  Hamp- 
ton District  Court. 

7  New  Paragraph;  Exeter  District  Court.  Amend  RSA  502-A:l  by  in- 
serting after  paragraph  II  the  following  new  paragraph: 

Il-a.  EXETER  DISTRICT.  The  Exeter  district  shall  consist  of  the 
towns  of  Exeter,  Newmarket,  Stratham,  Newfields,  Fremont,  East 
Kingston,  Kensington,  Epping  and  Brentwood.  The  district  court  for  the 
district  shall  be  located  in  Exeter,  holding  sessions  regularly  therein  and 
elsewhere  in  the  district  as  justice  may  require.  The  name  of  this  court 
shall  be  the  Exeter  District  Court. 

8  HAMPTON-EXETER  DISTRICT.  RSA  502-A:l,  II  is  repealed  and 
reenacted  to  read  as  follows: 

II.  HAMPTON-EXETER  DISTRICT.  The  Hampton-Exeter  district 
shall  consist  of  the  towns  of  Hampton,  Hampton  Falls,  North  Hampton, 
South  Hampton,  Seabrook,  Exeter,  Newmarket,  Stratham,  Newfields, 
Fremont,  East  Kingston,  Kensington,  Epping,  and  Brentwood.  The  court 
shall  be  located  in  a  city  or  town  within  the  judicial  district  in  a  loca- 
tion and  facility  designated  pursuant  to  RSA  490-B:3,  having  regard  for 
the  convenience  of  the  communities  within  the  district,  provided,  how- 
ever, that  the  court  shall  not  be  located  in  any  building  which  does  not 
meet  the  minimum  standard  prescribed  by  the  New  Hampshire  court 
accreditation  commission  pursuant  to  RSA  490:5-c.  The  court  shall  bear 
the  name  of  the  city  or  town  in  which  it  is  located. 

9  Repeal.  RSA  502-A:l,  Il-a,  relative  to  the  Exeter  District  court,  is 
repealed. 

10  Contingency.  If  the  department  of  administrative  services  and  the 
towns  in  the  Hampton  and  Exeter  districts  cannot  reach  an  agreement 
on  acceptable  courthouse  facilities  and  funding  for  courthouse  facilities 
for  each  district  on  or  before  June  30,  2006  sections  8  and  9  of  this  act 
shall  take  effect  July  1,  2006.  If  the  department  of  administrative  ser- 
vices and  the  towns  in  the  Hampton  and  Exeter  districts  reach  an  agree- 
ment on  acceptable  courthouse  facilities  and  funding  for  courthouse  fa- 
cilities for  each  district  on  or  before  June  30,  2006,  sections  8  and  9  of 
this  act  shall  not  take  effect. 

11  Effective  Date. 

I.  Sections  3  and  4  of  this  act  shall  take  effect  as  provided  in  section 
5  of  this  act. 

II.  Sections  8  and  9  of  this  act  shall  take  effect  as  provided  in  sec- 
tion 10  of  this  act. 

III.  The  remainder  of  this  act  shall  take  effect  July  1,  2004. 

2004-0963S 

AMENDED  ANALYSIS 

This  bill  prevents  the  consolidation  of  the  Henniker  district  court  and 
Hillsborough  district  court,  if  certain  conditions  are  met  regarding  court 
facilities. 

This  bill  also  prevents  the  consolidation  of  the  Hampton  District  court 
and  the  Exeter  District  court  under  1992,  253,  if  certain  conditions  are 
met  regarding  court  facilities. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  369.  This  bill  prevents  the  consolidation 
of  the  Henniker  District  Court  and  the  Hillsborough  District  Court  if 
certain  conditions  are  met.  The  legislation  was  introduced  because  the 


SENATE  JOURNAL  1  APRIL  2004  663 

citizens  in  Henniker  and  Hillsborough  do  not  want  to  merge  their  Dis- 
trict Courts  into  one  facility  at  this  time.  The  committee  amendment  was 
offered  by  Senator  Prescott  and  would  provide  the  same  exemption  for 
the  Exeter  and  Hampton  District  Courts.  The  Judiciary  Committee  agreed 
to  passage  of  the  legislation,  with  amendment,  with  the  understanding 
that  the  bill  would  be  sent  to  Senate  Finance  for  a  review  of  possible 
fiscal  impacts.  Therefore,  the  Judiciary  Committee  recommends  that  this 
legislation  be  adopted  and  asks  your  support.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Senator  Foster, 
was  any  consideration  given  to  the  situation  where  these  were  munici- 
pal courts,  both  of  these  were  municipal  courts  that  were  headed  by  lay 
judges?  And  as  I  understood  the  law  when  I  first  came  here,  when  those 
lay  judges  retired,  those  courts  would  no  longer  be  in  existence.  Is  that 
the  case  or,  obviously,  is  that  not  the  case? 

SENATOR  FOSTER:  Apparently  that  is  not  the  case.  I  don't  recall  dis- 
cussion of  that  particular  situation.  I  don't  know  whether  anybody  else 
in  the  committee  can  more  specifically  address  it. 

SENATOR  D'ALLESANDRO:  If  it  is  not  the  case,  then  would  we  be  ap- 
pointing a  district  court  judge  for  both  of  these  courts? 

SENATOR  FOSTER:  It  is  a  good  question.  I  don't  know  if  anybody  else 
can  address  it. 

SENATOR  D'ALLESANDRO:  If  it  isn't  the  case  that  those  courts  close 
or  consolidate,  will  we  have  to  appoint  two  district  court  judges?  One  for 
Henniker  and  one  for  Hillsborough? 

SENATOR  FLANDERS:  Presently,  I  think  Senator,  I  think  there  is  three 
judges  in  Hillsborough  and  maybe  three  judges  in  Henniker,  to  replace 
the  two  brothers  that  we  were  talking  about  earlier.  So  there... I  think 
Doug  Hatfield,  Judge  Hatfield  is  still  there,  but  there  are  at  least  six 
judges  in  the  two  courts  presently. 

SENATOR  D'ALLESANDRO:  Thank  you.  Senator  Flanders. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

HB  403,  requiring  a  person  found  not  guilty  of  certain  sexual  offenses 
by  reason  of  insanity  to  register  as  a  criminal  offender.  Judiciary  Com- 
mittee. Ought  to  pass  with  amendment.  Vote  5-0.  Senator  Sapareto  for 
the  committee. 

Senate  Judiciary 
March  30,  2004 
2004-0967S 
04/09 

Amendment  to  HB  403 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    requiring  persons  who  are  acquitted  of  certain  sexual  assaults 
by  reason  of  insanity  to  register  as  sexual  offenders. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Registration  of  Criminal  Offenders;  Acquitted  by  Reason  of  Insanity. 
Amend  the  introductory  paragraph  of  RSA  651-B:1,  III  to  read  as  follows: 
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in.  "Sexual  offender"  means  a  person  who  has  been  convicted,  or 
acquitted  by  reason  of  insanity  of  any  violation  or  attempted  vio- 
lation of: 
2  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-0967S 

AMENDED  ANALYSIS 
This  bill  would  require  a  person  acquitted  of  certain  sexual  assaults 
by  reason  of  insanity  to  register  as  a  sexual  offender. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  403.  This  bill  deals  with  persons  who  are 
acquitted  of  certain  sexual  assaults  by  reason  of  insanity  to  register  as 
sexual  offenders.  The  bill  as  amended  by  the  House  opens  the  door  to 
requiring  unintended  persons  in  having  to  register.  The  Judiciary  Com- 
mittee is  in  agreement  that  persons  who  fall  into  this  narrow  category 
should  be  required  to  register  as  sexual  offenders  if  they  did  indeed  com- 
mit the  sexual  assault.  We  aren't  convinced  that  the  House  language 
accomplishes  this.  Therefore,  the  committee  amendment  returns  the  bill 
to  the  way  in  which  it  was  originally  introduced.  The  Judiciary  Commit- 
tee recommends  that  this  legislation  be  adopted  with  amendment  and 
asks  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  444,  relative  to  summoning  witnesses  from  another  state  in  cer- 
tain actions  involving  children.  Judiciary  Committee.  Ought  to  pass 
with  amendment.  Vote  3-0.  Senator  Roberge  for  the  committee. 

Senate  Judiciary 
March  16,  2004 
2004-0852S 
06/01 

Amendment  to  HB  444 
Amend  the  bill  by  replacing  section  4  with  the  following: 
4  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  444.  This  legislation  would  allow  judges 
to  issue  a  subpoena  in  some  specific  civil  cases  when  an  out-of-state  wit- 
ness is  needed.  Most  often  these  cases  would  involve  charges  of  abuse 
and  neglect  and  the  out-of-state  witnesses  would  be  physicians  who  had 
treated  the  child  at  a  Boston  medical  facility.  While  there  is  no  mandate 
that  the  subpoena  be  honored,  in  many  cases,  it  would  be  more  impor- 
tant for  the  witnesses  to  testify.  The  ability  to  have  these  subpoenas 
issued  would  at  least  give  the  accused  a  "fighting  chance"  of  obtaining 
the  expert  testimony  they  need.  The  Judiciary  Committee  recommends 
ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 
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Ordered  to  third  reading. 

HB  532,  relative  to  notice  and  filing  of  divorce  petitions.  Judiciary  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  5-0.  Senator  Clegg  for  the 
committee. 

Senate  Judiciary 
March  30,  2004 
2004-0965S 
05/09 

Amendment  to  HB  532 

Amend  RSA  458:9,  II(a)(ii)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

(ii)  Certified  mail,  return  receipt  requested,  restricted  delivery, 
mailed  within  7  days  of  the  date  of  filing  of  the  petition,  signed  by  the 
addressee  only.  The  petitioner  shall  file  the  return  receipt  with  the  court 
as  proof  of  service. 

Amend  the  bill  by  replacing  section  6  with  the  following: 
6  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  House  Bill  532.  The  bill  removes  the  requirement  that 
the  court  provide  the  respondent  with  ten  days  to  accept  service  of  a 
divorce  petition;  permits  both  in-state  as  well  as  out-of-state  service  by 
certified  mail;  and  makes  certain  changes  in  language  regarding  the 
divorce  process.  The  proposals  allow  for  streamlining  of  the  divorce  pro- 
cess as  well  as  new  language  that  makes  the  court  terms  more  user 
friendly  to  the  many  pro  se  litigants.  The  committee  amendment  merely 
makes  the  bill  effective  upon  passage  and  clarifies  that  the  certified  mail 
must  be  posted  within  ten  days  of  the  filing  of  the  divorce  petition.  The 
Judiciary  Committee  recommends  that  this  legislation  be  adopted  and 
asks  for  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  622-FN,  clarifying  certain  exemptions  from  the  right-to-know  law. 
Judiciary  Committee.  Ought  to  pass  with  amendment.  Vote  4-0.  Sena- 
tor Clegg  for  the  committee. 

Senate  Judiciary 
March  30,  2004 
2004-0966S 
01/09 

Amendment  to  HB  622-FN 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Right-to-Know  Law;  Exemptions.  Amend  RSA91-A:3,  II(c)-(e)  to  read 
as  follows: 

(c)  Matters  which,  if  discussed  in  public,  would  likely  affect  ad- 
versely the  reputation  of  any  person,  other  than  a  member  of  the  body 
or  agency  itself,  unless  such  person  requests  an  open  meeting.  This  ex- 
emption shall  extend  to  any  application  for  assistance  or  tax 
abatement  or  waiver  of  a  fee,  fine,  or  other  levy,  if  based  on  in- 
ability to  pay  or  poverty  of  the  applicant. 
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(d)  Consideration  of  the  acquisition,  sale  or  lease  of  real  or  personal 
property  which,  if  discussed  in  public,  would  likely  benefit  a  party  or 
parties  whose  interests  are  adverse  to  those  of  the  general  community. 

(e)  Consideration  or  negotiation  of  pending  claims  or  litigation 
which  has  been  threatened  in  writing  or  filed  against  the  body  or  agency 
or  any  subdivision  thereof,  or  against  any  member  thereof  because  of  his 
or  her  membership  in  such  body  or  agency,  until  the  claim  or  litigation 
has  been  fully  adjudicated  or  otherwise  settled.  Any  application  filed 
for  tax  abatement,  pursuant  to  law,  with  any  body  or  board  shall 
not  constitute  a  threatened  or  filed  litigation  against  any  body, 
board,  or  agency  for  the  purposes  of  this  subparagraph. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  ought  to  pass  with 
amendment  on  House  Bill  622.  The  bill  clarifies  that  meetings  with  a 
Select  Board  relative  to  a  tax  abatement  are  a  public  process  but  that 
the  board  may  keep  the  information  relative  to  the  inability  of  the  citi- 
zen to  pay  or  poverty  of  the  applicant  can  be  kept  private  in  matters 
regarding  applications  for  assistance,  tax  abatements  or  the  waiver  of 
a  fee,  fine  or  other  levy.  The  legislation  further  clarifies  that  filing  for  a 
tax  abatement  does  not  constitute  a  threat  of  litigation  against  any  body 
or  agency.  The  Judiciary  Committee  recommends  that  this  legislation  be 
adopted  and  asks  for  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  551,  relative  to  the  effect  of  parental  refusal  to  administer  psycho- 
tropic drugs  to  their  children  and  establishing  a  committee  to  study  the 
prescription  and  use  of  psychotropic  drugs,  including  Ritalin,  in  childcare 
centers,  preschools,  and  public  schools.  Public  Institutions,  Health  and 
Human  Services  Committee.  Ought  to  pass  with  amendment,  Vote  4-0. 
Senator  O'Hearn  for  the  committee. 

Public  Institutions,  Health  &  Human  Services 

March  30,  2004 

2004-0974S 

05/03 

Amendment  to  HB  551 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  establishing  a  committee  to  study  the  use  of  prescription  psy- 
chotropic drugs,  including  Ritalin,  in  childcare  centers,  pre- 
schools, and  public  schools. 

Amend  the  bill  by  deleting  section  1  and  renumbering  the  original  sec- 
tions 2-8  to  read  as  1-7,  respectively. 

Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Statement  of  Purpose.  The  general  court  finds  that  further  study  is 
needed  to  determine  the  biological  or  medical  reasons  for  administering 
psychotropic  drugs,  such  as  Ritalin,  to  students  in  public  schools,  pre- 
schools, and  childcare  centers  and  to  investigate  the  research  document- 
ing the  medications'  effects  on  their  development,  progress  in  school,  and 
health. 

Amend  subparagraph  Kb)  as  inserted  by  section  3  of  the  bill  by  replac- 
ing it  with  the  following: 
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(b)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 

Amend  paragraph  VIII  as  inserted  by  section  4  of  the  bill  by  replacing 
it  with  the  following: 

VIII.  Solicit  information  and  advice  from  the  commissioners  of  the 
departments  of  education  and  health  and  human  services,  child  psy- 
chologists and  psychiatrists,  pediatric  neurologists,  early  childhood 
specialists  or  child  development  specialists  from  the  university  of  New 
Hampshire,  Keene  state  college,  or  Plymouth  state  university,  the  New 
Hampshire  Pediatric  Society,  the  Parent  Information  Center-New  Hamp- 
shire, the  New  Hampshire  Children's  Alliance,  Children  and  Family  Ser- 
vices, and  any  other  organization  or  individual  with  relevant  informa- 
tion or  expertise. 

2004-0974S 

AMENDED  ANALYSIS 
This  bill  establishes  a  committee  to  study  the  use  of  prescription  psy- 
chotropic drugs,  including  Ritalin,  in  childcare  centers,  preschools,  and 
public  schools. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  House  Bill  551 
ought  to  pass  with  amendment.  The  Federal  Drug  Enforcement  Agency 
has  noted  that  New  Hampshire  has  the  highest  per  capita  use  of  certain 
types  of  psycho-stimulants  in  the  country,  most  notably  Ritalin.  House 
Bill  551  will  explore  why  this  is  and,  if  necessary,  make  recommenda- 
tions on  how  to  address  the  issue.  The  committee  removed  the  section 
of  the  bill  relative  to  the  effect  of  parental  refusal  to  administer  psycho- 
tropic drugs  to  their  children  because  this  is  one  of  the  very  areas  the 
study  committee  is  being  asked  to  look  at.  The  committee  unanimously 
recommends  ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Senator  Boyce  is  in  opposition  to  the  committee  amendment  on 
HE  551. 

Senator  Boyce  is  in  favor  of  the  motion  of  ought  to  pass  on  HB  551. 

HCR  17,  urging  the  posthumous  promotion  of  Colonel  Edward  Ephraim 
Cross  to  brigadier  general.  Public  Affairs  Committee.  Ought  to  pass, 
Vote  2-0.  Senator  Barnes  for  the  committee. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  There  is  only  one  prob- 
lem with  this  bill.  I  am  not  a  co-sponsor  of  it.  I  will  give  you  a  little  his- 
tory on  this.  Colonel  Edward  Ephraim  Cross  a  native  of  Lancaster,  New 
Hampshire,  was  made  a  Colonel  by  the  Governor  of  the  state  of  New 
Hampshire  in  1861  of  the  New  Hampshire  Militia.  Today,  this  will  come 
up  later  in  our  conversation  here... 

SENATOR  EATON  (In  the  Chair):  Did  he  serve  with  you  Senator  Barnes? 

SENATOR  BARNES:  I  did.  I  shot  the  guy  that  shot  him,  so  everything  is 
okay.  He  was  in  several  battles.  Remember,  the  Governor  of  New  Hamp- 
shire made  him  a  Colonel  of  the  New  Hampshire  Militia  of  the  fifth  regi- 
ment, which  was  a  super  regiment,  backed  up  by  field  artillery.  And  there 
were  no  Marines  there  I  understand.  "Whereas  Colonel  Cross  valiantly 
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led  his  regiment  through  many  battles  of  the  Civil  War,  including  the 
battles  of  Fair  Oaks,  Glendale,  Antietam,  Chancellorsville,  Fredericksburg 
and  Gettysburg  and  was  wounded  several  times,  and  whereas  prior  to 
Colonel  Cross's  untimely  death  after  suffering  a  wound  by  a  sniper  at 
the  battle  of  Gettysburg  on  July  2,  1863,  he  was  informed  by  his  divi- 
sion commander.  Major  General  Winfield  Scott  Hancock,  that  he  was  to 
be  promoted  to  Brigadier  General,  and  whereas,  a  number  of  civil  war 
historians  enthusiasts  ..."  TAPE  INAUDIBLE  which  we  all  have  through- 
out the  districts,  want  Colonel  Cross  to  be  promoted  to  Brigadier  General 
or  Brevet  Brigadier  General  now.  The  whole  thing  is,  it  is  kind  of  strange, 
because  April  22  is  his  birthday.  As  you  all  know,  his  sword  hangs 
down  in  the  Hall  of  Flags.  He  never  wore  that  sword  because  his  regi- 
ment presented  it  to  the  widow.  It  was  going  to  be  very  soon  after  that 
battle  of  Gettysburg  that  he  would  have  been  a  Brigadier  General.  Now 
I  have  gone  to  the  Governor's  office  and  asked  if  the  Governor,  if  this 
passes  and  goes  through,  can  have  a  ceremony,  bringing  the  people  of 
Lancaster  down  here.  The  Senator  from  Lancaster  says  that  is  just  one 
small  bus.  Where  is  he.  There  he  is.  The  selectmen  and  other  folks  from 
Lancaster.  Councilor  Ray  Burton  also  has  shown  an  interest  in  this.  The 
strange  thing  is  that  the  meeting  of  the  Executive  Council  on  the  21  of 
April.  I  am  not  sure  if  it  is  going  to  happen  there,  but  if  it  doesn't  hap- 
pen up  there,  the  Governor  thinks  it  is  a  good  idea  and  will  be  happy  to 
do  it  here  on  April  22,  which  is  a  session  day.  The  Colonel  will  finally 
get  his  sword.  As  I  say,  he  was  not  a  Marine.  He  was  an  Army  man  and 
he  used  the  field  artillery  to  great  success  in  all  his  battles.  Thank  you, 
Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  in  support  of  the 
resolution.  Certainly  Colonel  Cross'  service  was  very  distinguished.  I 
should  disclose  that  my  middle  name  is  Cross  and,  in  fact,  that  is  my 
mothers  maiden  name,  although  I  have  no  idea  whether  I  might  be  a 
distant  relative  of  Colonel  Cross.  We  haven't  traced  it  back  that  far,  but 
I  thought  I  should  disclose  that.  I  am  going  to  vote  for  it.  I  think  any 
Cross  should  be... 

SENATOR  BARNES:  Senator.. .my  friend  over  here.  Senator... what  is 
your  name? 

SENATOR  GATSAS:  Gallus. 

SENATOR  BARNES:  Grandfather  Gatsas  and  Grandmother  Gatsas  made 
a  point.  How  much  is  this  going  to  cost  the  state.  There  is  no  back  pay 
involved  with  this. 

Adopted. 

Ordered  to  third  reading. 

HB  1170,  establishing  a  committee  to  study  access  to  medical  records  of 
persons  with  highly  communicable  diseases.  Public  Institutions,  Health 
and  Human  Services  Committee.  Inexpedient  to  legislate.  Vote  3-1.  Sena- 
tor O'Hearn  for  the  committee. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  House  Bill  1170 
be  inexpedient  to  legislate.  The  committee  learned  during  testimony  that 
there  does  not  exist  in  law  a  definition  of  communicable  disease.  Absent 
this  definition,  the  committee  is  not  comfortable  allowing  a  legislative 
study  to  go  forward  without  a  clear  legislative  intent  and  recommends 
inexpedient  to  legislate  on  House  Bill  1170.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 
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HB  1275-FN-A,  relative  to  the  role  of  the  department  of  health  and 
human  services  in  juvenile  proceedings.  Public  Institutions,  Health  and 
Human  Services  Committee.  Ought  to  pass,  Vote  5-0.  Senator  Martel 
for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  that  House  Bill 
1275  ought  to  pass.  The  bill  provides  that  the  Department  of  Health  and 
Human  Services  shall  be,  in  legal  terms,  "a  party"  to  all  CHINS  and  de- 
linquency proceedings  after  a  petition  is  filed.  In  1995  the  department 
was  granted  what  is  called  "legal  standing"  for  these  proceedings.  How- 
ever, since  1995,  other  parties  have  disputed  the  scope  of  this  term  and 
whether  "legal  standing"  is  the  same  as  being  "a  party  to".  As  a  result, 
the  department  has  been  left  out  of  discussions  about  the  services  to  be 
provided  to  a  juvenile.  The  change  in  House  Bill  1275  will  eliminate  any 
dispute  and  the  committee  unanimously  recommends  ought  to  pass  and 
I  want  to  thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  1290,  establishing  a  study  committee  to  examine  time  limits  on  eli- 
gibility for  Temporary  Assistance  for  Needy  Families.  Public  Institu- 
tions, Health  and  Human  Services  Committee.  Inexpedient  to  legislate, 
Vote  4-0.  Senator  Kenney  for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  would  like  to  defer  to 
Senator  Martel. 

MOTION  TO  TABLE 

Senator  Martel  moved  to  have  HB  1290  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  1290,  establishing  a  study  committee  to  examine  time  limits  on  eli- 
gibility for  Temporary  Assistance  for  Needy  Families. 

HB  1397,  relative  to  youth  suicide  prevention.  Public  Institutions,  Health 
and  Human  Services  Committee.  Ought  to  pass.  Vote  3-0.  Senator  Martel 
for  the  committee. 

SENATOR  MARTEL:  Thank  you,  Mr.  President.  I  move  House  Bill  1397 
ought  to  pass.  House  Bill  1397  is  an  outcome  of  a  study  committee  that 
found  New  Hampshire  lacks  a  state  plan  to  address  youth  suicide.  This 
bill  expands  the  duties  of  the  Health  Education  Review  Committee  to 
include  specific  consideration  of  youth  suicide  prevention  initiatives  and 
provides  for  the  appointment  of  a  school  guidance  counselor  to  the  com- 
mittee. The  committee  unanimously  recommends  ought  to  pass,  and  I 
thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  1410,  relative  to  the  release  of  information  to  persons  receiving  a 
child  for  placement.  Public  Institutions,  Health  and  Human  Services 
Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Estabrook 
for  the  committee. 
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Public  Institutions,  Health  &  Human  Services 

March  30,  2004 

2004-0976S 

05/09 

Amendment  to  HB  1410 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  the  release  of  information  to  persons  receiving  a 
child  for  placement  and  relative  to  the  department  of  health 
and  human  service's  disclosure  of  information  regarding  the 
death  of  a  child  from  abuse  and  neglect. 

Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  Commissioner  of  the  Department  of  Health  and  Human  Services; 
Disclosure  of  Information  Regarding  Abuse  and  Neglect  in  Child  Fatal- 
ity Cases.  Amend  RSA  126-A:5,  XII(c)(3)-(10)  to  read  as  follows: 

(3)  The  date  of  any  report  to  the  department  of  suspected  abuse 
or  neglect,  to  include  any  prior  reports  on  file,  provided  that  the 
identity  of  the  person  making  the  report  shall  not  be  made  public. 

(4)  The  statutory  basis  and  supporting  allegations  of  any  such 
report,  provided  that  the  identity  of  the  person  making  the  report  shall 
not  be  made  public. 

(5)  Whether  [the]  any  such  report  was  referred  to  a  district  of- 
fice for  assessment  and,  if  so,  the  priority  assigned  by  central  intake. 

(6)  The  date  [the]  any  such  report  was  referred  to  the  district 
office  for  assessment. 

(7)  For  each  report,  the  date  and  means  by  which  the  district 
office  made  contact  with  the  family  regarding  the  assessment. 

(8)  For  each  report,  the  date  and  means  of  any  collateral  con- 
tact made  as  part  of  the  investigation  provided  that  the  identity  of  an 
individual  so  contacted  shall  not  be  made  public. 

(9)  For  each  report,  the  date  the  assessment  was  completed. 

(10)  For  each  report,  the  fact  that  the  department's  investiga- 
tion resulted  in  a  finding  of  either  abuse  or  neglect  and  the  basis  for  the 
finding. 

3  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-0976S 

AMENDED  ANALYSIS 

This  bill  provides  that  the  department  of  health  and  human  services 
shall  adopt  rules  requiring  the  department  to  disclose  a  child's  social  and 
emotional  history,  including  physical  and  mental  health  issues,  to  the 
person  with  whom  the  child  is  placed. 

The  bill  also  clarifies  that  the  department  may  be  required  to  disclose 
information  regarding  all  prior  reports  of  abuse  and  neglect  in  a  child 
fatality  case. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  House 
Bill  1410  ought  to  pass  with  amendment.  This  bill  clarifies  that  the 
Department  of  Health  and  Human  Services  shall  adopt  rules  requiring 
the  department  to  disclose  a  child's  social  and  emotional  history  to  the 
person  with  whom  the  child  is  placed.  The  bill  was  requested  by  the  de- 
partment in  response  to  a  court  decision  in  which  a  foster  family  was 
not  given  information  regarding  the  suicidal  tendencies  of  a  child  placed 
in  the  family's  care.  The  child  subsequently  committed  suicide.  At  the 
time,  DCYF  officials  believed  they  could  not  disclose  such  information 
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under  state  law.  The  committee  further  amended  the  bill  in  order  to 
allow  right-to-know  inquiries  relative  to  the  disclosure  of  information 
about  child  fatalities  resulting  from  abuse  and  neglect  to  have  access  to 
prior  reports  of  abuse  or  neglect.  This  language  enhances  Senate  Bill  86, 
or  the  Kassidy  Bortner  bill  we  passed  last  year,  which  only  allows  ac- 
cess to  current  reports.  The  committee  unanimously  recommends  ought 
to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1426-FN,  relative  to  testing  for  the  human  immunodeficiency  virus. 
Public  Institutions,  Health  and  Human  Services  Committee.  Ought  to 
pass.  Vote  4-0.  Senator  Martel  for  the  committee. 

SENATOR  MARTEL:  Once  again,  thank  you,  Mr.  President.  I  move  House 
Bill  1426  ought  to  pass.  House  Bill  1426  allows  the  testing  for  the  pres- 
ence or  absence  of  the  human  immunodeficiency  virus,  or  HIV,  in  a 
physician's  office  in  accordance  with  federal  law.  The  bill  also  repeals  the 
current  state  requirement  that  HIV  testing  must  be  performed  in  fed- 
erally certified  laboratories.  A  newer,  simpler  test  is  now  available  and 
being  promoted  by  the  United  States  Department  of  Health  that  does 
not  require  the  same  standards  for  testing  as  the  older,  more  complex 
test.  House  Bill  1426  will  encourage  testing,  brings  New  Hampshire  in 
line  with  federal  law  and  eliminates  the  existing  regulatory  barriers.  The 
committee  unanimously  recommends  ought  to  pass  on  House  Bill  1426 
and  I  thank  you  again,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  1261,  establishing  a  committee  to  study  alternative  uses  for  a  cer- 
tain rest  area  on  the  F.  E.  Everett  turnpike.  Transportation  Committee. 
Ought  to  pass,  Vote  4-0.  Senator  Morse  for  the  committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  would  like  my  seat  back 
after  today.  I  move  House  Bill  1261  ought  to  pass.  This  bill  establishes 
a  study  committee  to  look  at  alternative  uses  for  the  state  Welcome  Cen- 
ter off  Exit  6  of  the  F.E.  Everett  Turnpike.  The  Nashua  Welcome  Cen- 
ter was  opened  in  December  of  2000.  Since  its  opening,  the  Center  has 
seen  a  tenth  of  the  visitors  that  other  state  welcome  centers  and  rest 
areas  encounter  and  costs  the  state  approximately  $174,000  a  year  to 
operate  and  maintain.  There  is  a  serious  concern  that  this  facility  is 
being  under-utilized.  House  Bill  1261's  study  committee  will  be  respon- 
sible for  researching  innovative  ways  to  increase  traffic  through  the  site 
and  make  better  use  of  the  existing  Welcoming  Center.  Some  potential 
uses  that  have  been  mentioned  thus  far  are  to  use  the  site  for  a  state 
liquor  store  or  a  satellite  for  DMV  The  Transportation  Committee  rec- 
ommends House  Bill  1261  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  didn't  hear  you  say 
'slots'.  Did  you  miss  that  in  the  testimony? 

SENATOR  MORSE:  It  has  been  suggested.  Senator. 

SENATOR  BARNES:  Oh,  it  wasn't.  I  am  sorry.  Thank  you  very  much. 

SENATOR  MORSE:  Not  in  committee  though. 
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SENATOR  BARNES:  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

SENATOR  EATON  (In  the  Chair):  I  want  to  thank  the  Senators  in  ad- 
vance that  are  going  to  be  on  the  committee. 

HB  440,  relative  to  the  discharge  of  firearms  on  or  across  highways  in 
pursuit  of  wild  birds  or  animals.  Wildlife  and  Recreation  Committee.  Ought 
to  pass  with  amendment,  Vote  4-0.  Senator  Gallus  for  the  committee. 

Wildlife  and  Recreation 
March  16,  2004 
2004-0857S 
10/03 

Amendment  to  HB  440 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  prohibited  methods  of  taking  wildlife  in  certain  fish 
and  game  laws. 

Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Method  of  Taking  Wildlife;  Prohibition;  Crossbow  Added.  Amend  RSA 
207:3-a  to  read  as  follows: 

207:3-a  Prohibition.  It  is  unlawful  for  a  person  to  discharge  a  firearm 
or  to  shoot  with  a  bow  and  arrow  or  crossbow  and  bolt  within  300  feet 
of  a  permanently  occupied  dwelling  without  permission  of  the  owner  or 
the  occupant  of  the  dwelling  or  from  the  owner  of  the  land  on  which  the 
person  discharging  the  firearm  or  shooting  the  bow  and  arrow  or  cross- 
bow and  bolt  is  situated.  Whoever  violates  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  violation  if  a  natural  person,  or  guilty  of  a  mis- 
demeanor if  any  other  person. 

2  Discharging  Firearm  Across  Highway;  Bow,  Crossbow  Added.  RSA 
207:3-c  is  repealed  and  reenacted  to  read  as  follows: 

207:3-c  Use  of  Firearms,  Bow,  or  Crossbow  in  or  Across  Highway  Pro- 
hibited. 

I.  No  person  shall  discharge  a  firearm,  bow  and  arrow,  or  crossbow 
and  bolt  from  within  15  feet  of  the  traveled  portion  of  or  across  any  class 
I  through  V  highway  of  the  state.  This  section  shall  not  apply  to  those 
persons  holding  a  special  permit  pursuant  to  RSA  207:7-a. 

II.  No  person  shall  discharge  a  firearm,  bow  and  arrow,  or  crossbow 
and  bolt  from  or  across  the  following  public  highways  of  the  state  includ- 
ing the  rights  of  way  thereof: 

(a)  Route  93  from  the  New  Hampshire/Massachusetts  state  line  in 
the  town  of  Salem  to  the  New  HampshireA^ermont  state  line  in  the  town 
of  Littleton; 

(b)  Route  89  from  the  intersection  with  Route  93  in  the  town  of 
Bow  to  the  New  HampshireA^ermont  state  line  in  the  town  of  Lebanon; 

(c)  Route  95  from  the  New  Hampshire/Massachusetts  state  line  in 
the  town  of  Seabrook  to  the  New  Hampshire/Maine  state  line  in  the  town 
of  Portsmouth; 

(d)  Route  293  from  the  intersection  with  Route  93  in  the  city  of 
Manchester  to  the  intersection  with  Route  93  in  the  town  of  Hooksett; 

(e)  Route  393  from  the  intersection  with  North  Main  Street  in  the 
city  of  Concord  to  the  Concord/Chichester  town  line; 
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(f)  Route  202/9  from  the  intersection  with  Route  114  in  the  town 
of  Henniker  to  the  junction  with  Route  31  in  the  town  of  Hillsborough; 

(g)  Route  16,  commonly  known  as  the  Spaulding  Turnpike,  from 
the  intersection  with  Route  95  in  the  town  of  Portsmouth  to  the  Milton/ 
Middletown  town  line; 

(h)  Route  3,  commonly  known  as  the  F.E.  Everett  Turnpike,  from 
the  New  Hampshire/Massachusetts  state  line  in  the  city  of  Nashua  to 
the  intersection  with  Route  101  in  the  town  of  Bedford; 

(i)  Route  101  from  the  intersection  with  Route  114  in  the  town  of 
Bedford  to  the  intersection  with  Route  1  in  the  town  of  Hampton. 

HL  Any  person  convicted  of  discharging  a  firearm,  bow  and  arrow, 
or  crossbow  and  bolt  prohibited  under  the  provisions  of  this  section  shall 
be  guilty  of  a  violation. 

3  Illegal  Night  Hunting;  Firearms;  Bow  and  Arrow;  Crossbow.  Amend 
RSA  208:8,  Ill(a)  to  read  as  follows: 

(a)  Uses  or  is  found  in  the  possession  of  a  bow  and  arrow,  cross- 
bow and  bolt,  a  muzzle-loading  firearm  with  live  ammunition  com- 
ponents to  fit,  or  a  rifle,  revolver,  or  pistol  larger  than  .22  caliber  long 
rifle;  or 

4  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-0857S 

AMENDED  ANALYSIS 

This  bill  adds  bow  and  arrow,  crossbow  and  bolt,  and  muzzleloaders 
to  fish  and  game  laws  related  to  certain  prohibited  uses  of  firearms. 

This  bill  also  clarifies  the  extent  of  the  traveled  portion  of  highways 
on  which  the  discharge  of  firearms,  bow  and  arrow,  and  crossbow  and 
bolt  on  or  across  highways  is  prohibited. 

SENATOR  GALLUS:  Thank  you  very  much,  Mr.  President.  I  move  House 
Bill  440  ought  to  pass  with  amendment.  This  bill  adds  bow  and  arrow, 
crossbow  and  bolt,  and  muzzleloaders  to  Fish  and  Game  laws  relative  to 
certain  prohibited  uses  of  firearms.  This  bill  also  clarifies  that  an  indi- 
vidual must  be  a  minimum  of  15  feet  away  from  the  traveled  portion  of  a 
highway  to  legally  discharge  a  firearm  while  in  pursuit  of  a  wild  bird  or 
animal.  Section  2  of  the  bill  specifies  that  an  individual  is  not  permitted 
to  discharge  a  firearm,  bow,  or  crossbow  from  the  median  of  Routes  93, 
89,  95,  293,  202,  16,  3  and  101.  With  these  minor  changes  to  the  Fish  and 
Game  laws,  sportsmen  and  law  enforcement  officials  alike  will  have  a 
better  understanding  of  what  the  state  considers  safe  and  acceptable 
hunting  practices.  Any  person  violating  this  section  will  be  guilty  of  a 
violation.  The  Wildlife  and  Recreation  Committee  recommends  House  Bill 
440  ought  to  pass  with  amendment  and  asks  for  your  support.  Thank  you, 
Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1138,  establishing  a  Nash  Stream  forest  citizens  committee  and  rela- 
tive to  Connecticut  Lakes  headwaters  tract  natural  areas  camp  leases. 
Wildlife  and  Recreation  Committee.  Ought  to  pass.  Vote  4-0.  Senator 
Cohen  for  the  committee. 
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SENATOR  COHEN:  Thank  you,  Mr.  President.  I  am  glad  that  Senator 
Gallus  has  appreciated  sitting  in  my  seat.  It  certainly  has  been  good  to 
see  things  from  his  point  of  view.  I  move  House  Bill  1138  ought  to  pass. 
This  bill  establishes  the  Nash  Stream  Forest  Citizens  Committee.  The 
committee  will  provide  advice  to  the  Department  of  Resources  and  Eco- 
nomic Development  and  the  Fish  and  Game  Department  on  the  manage- 
ment of  public  recreational  use,  stewardship  of  the  natural  areas,  and 
development  potential  of  the  Nash  Stream  Forest.  House  Bill  1138  was 
modeled  after  the  legislation  that  created  the  successful  Connecticut 
Lakes  Headwaters  Citizens  Advisory  Committee  in  2002.  This  bill  was 
amended  in  the  House  to  clarify  that  the  executive  director  of  the  Fish 
and  Game  Department  has  the  authority  to  operate  the  lease  on  certain 
seasonal  camp  lots  within  the  Connecticut  Lakes  headwaters  natural 
area.  The  state  currently  owns  this  property  and  the  amendment  merely 
clarifies  the  question  of  leasing  authority.  The  Wildlife  and  Recreation 
Committee  recommends  House  Bill  1138  as  ought  to  pass  and  requests 
your  support.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Senator  Cohen,  I  notice 
in  here  that  the  funds  from  these  leases  on  the  camps  in  that  area  would 
be  going  into  the  Wildlife  Fund,  is  what  it  says  in  the  bill.  Now  I  am  not 
totally  familiar... I  am  losing  my  touch  with  the  North  Country  because 
I  am  in  this  South  part  of  the  state  seat  today,  but  I  am  not  really  sure 
how  that  property  was  acquired  by  the  state.  I  don't  believe  it  was  pur- 
chased by  Fish  and  Game  Funds,  so  I  am  curious  how  the  relationship 
between  the  money  for  the  leases  on  that  property  is  going  into  the  Fish 
and  Game  Fund  rather  than  the  General  Fund.  Was  there  any  discus- 
sion on  that? 

SENATOR  COHEN:  I  don't  remember  any  discussion  on  that.  Perhaps 
somebody  else  from  the  committee  might  be  able  to  address  that  question. 

SENATOR  BOYCE:  Thank  you. 

SENATOR  COHEN:  Maybe  Senator  Gallus. 

SENATOR  GALLUS:  I  am  not  totally  sure  either.  It  is  not  a  ton  of  money 
because  there  are  not  a  ton  of  camps  in  that  particular  location. 

SENATOR  BOYCE:  Mr.  President,  a  question  for  you.  Would  it  be  pos- 
sible to  send  this  to  Finance  so  that  we  could  look  at  that  aspect  of  it?  I 
realize  that  it  probably  is  not  a  lot  of  money,  but  I  know  that  some  of 
those  state  properties  up  there  were  purchased  with  LCHIP  money  and 
since  everybody  keeps  saying  that  they  want  to  put  more  money  in  the 
LCHIP  fund,  I  am  thinking  that  maybe  it  would  be  legitimate  for  that 
money  to  flow  into  the  LCHIP  account  rather  than  Fish  and  Game.  I 
would  like  to  have  more  information  on  that.  I  think  that  the  Finance 
Committee  could  do  that. 

SENATOR  EATON  (In  the  Chair):  I  don't  believe  it  will  go  to  Finance. 
My  suggestion  is  to  put  it  on  the  table  to  answer  the  question  until  next 
week,  then  take  that  off  if  we  could. 

SENATOR  BOYCE:  I  am  not  sure  I  am  that  concerned  with  it.  I  did  think 
if  it  went  to  Finance  we  could  probably  get  the  answers. 

SENATOR  EATON  (In  the  Chair):  I  don't  believe  it  is  going  to  go  to  Finance. 

SENATOR  BOYCE:  Thank  you. 
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MOTION  TO  TABLE 

Senator  Larsen  moved  to  have  HB  1138  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  1138,  establishing  a  Nash  Stream  forest  citizens  committee  and  rela- 
tive to  Connecticut  Lakes  headwaters  tract  natural  areas  camp  leases. 

HB  1334,  relative  to  retention  of  records  offish  and  game  law  violations 
by  the  fish  and  game  department.  Wildlife  and  Recreation  Committee. 
Ought  to  pass,  Vote  4-0.  Senator  Sapareto  for  the  committee. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  move 
House  Bill  1334  ought  to  pass.  This  bill  clarifies  that  the  Fish  and  Game 
Department  must  retain  records  on  fish  and  game  law  violations  for  seven 
years.  Once  the  seven  years  have  passed,  the  executive  director  of  the 
department  will  be  permitted  to  remove  and  destroy  the  records  of  any 
individual  convicted  of  a  fish  and  game  violation.  This  change  will  bring 
Fish  and  Game's  record  removal  process  in  line  with  the  DMV's  record 
removal  policy.  Fish  and  Game  is  confident  that  House  Bill  1334  will  in 
no  way  impact  the  department  or  a  conservation  officers'  ability  to  pros- 
ecute offenders  or  enhance  penalties  for  certain  violations.  Therefore,  the 
Wildlife  and  Recreation  Committee  recommends  House  Bill  1334  ought 
to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

MOTION  TO  TAKE  OFF  THE  TABLE 

Senator  Prescott  moved  to  have  HB  1408-FN  taken  of  the  table. 

Adopted. 

HB  1408-FN,  relative  to  reporting  requirements  for  certain  nonprofit 
organizations,  including  health  care  charitable  trusts. 

Question  is  on  the  adoption  of  the  committee  amendment  (0969). 

SENATOR  PRESCOTT:  Thank  you,  Mr.  President.  Earlier  today,  it  was 
as  a  courtesy  to  put  this  bill  on  the  table  to  answer  a  question.  Those 
questions  have  been  answered  and  we  would  like  to  have  the  vote.  I  would 
suggest  that  we  vote  with  the  committee  as  ought  to  pass  with  amend- 
ment. Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Maybe  because  we  are 
all  rearranged,  we  have  some  questions  on  the  limits  within  this  bill 
regarding  the  point  at  which  audits  are  required,  and  I  wondered  if  I 
could  have  Senator  Foster  speak  to  that  issue? 

SENATOR  FOSTER:  The  bill  was  tabled  at  my  request.  I  wanted  to  find 
out  whether  the  $500,000  that  appears  that  triggers  the  requirement  of 
an  audit.  The  term  "revenue"  is  used.  The  answer  we  got,  that  revenue 
means  earnings  on  investment  not  contributions.  If  that  is  so,  I  think 
that  we  are  talking  at  a  relatively  large  organization,  and  on  that  ba- 
sis, I  am  comfortable  in  proceeding.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Senator  Foster, 
you're  changing  the  plan  from  three  to  five  years  basically,  when  they 
have  to  put  their  community  plan  together.  A  lot  happens  over  a  five  year 
period  vis-a-vis  what  happens  over  a  three  year  period.  I  know  one  of 
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the  concerns  when  this  legislation  was  enacted,  was  what  kind  of  com- 
munity activity  are  these  not-for-profits  doing?  What  was  the  rationale 
for  changing  it  from  three  to  five  years? 

SENATOR  FOSTER:  I  think  that  I  would  like  to  yield  to  Senator 
Prescott  or  a  member  of  the  committee.  This  actually  wasn't  my  bill, 
but  it  was  TAPE  CHANGE  but  it  is  a  fair  question  that  ought  to  be 
addressed. 

SENATOR  PRESCOTT:  I  will  have  to  answer  this  in  the  same  fashion 
that  I  answered  the  other  Senator.  To  confirm  my  answer,  I  would  have 
to  go  back  to  my  committee  report.  However,  the  Chairman  of  the  Com- 
mittee is  raising  his  hand,  maybe  to  answer. 

SENATOR  EATON  (In  the  Chair):  Do  you  yield  to  Senator  Flanders? 

SENATOR  PRESCOTT:  Yes,  I  do.  I  yield. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  The  reason  for  the 
change  is  because  it  fits  into  the  same  cycle  that  has  to  be  audited.  This  now 
says  that  this  changes  that  they  have  to  submit  an  audited  report.  The  RSA 
says  that  they  have  to  be  audited  every  five  years,  so  therefore,  it  fits  in. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

MOTION  TO  TAKE  OFF  THE  TABLE 

Senator  Johnson  moved  to  have  HB  503  taken  of  the  table. 

Adopted. 

HB  503,  relative  to  septic  system  construction  permits. 

Question  is  on  the  adoption  of  the  committee  report  of  ought  to 
pass. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  put  this  on  the  table 
because  at  the  time  there  was  a  question  of  a  28-A  issue.  I  move  that 
House  Bill  503  ought  to  pass  as  recommended  by  the  Senate  Environment 
Committee.  This  bill  is  intended  to  clarify  the  criteria  by  which  munici- 
palities must  demonstrate  that  access  to  an  approved  septage  facility  has 
been  provided.  The  capacity  to  store  septage  within  our  state  borders  has 
become  inadequate,  forcing  local  communities  to  ship  it  to  other  facilitates 
in  other  states.  However,  some  of  our  communities  do  not  have  written 
agreements  with  these  other  facilities,  resulting  in  the  potential  risk  of 
these  communities  not  having  an  accessible  storage  facility  in  future 
years.  This  bill  will  help  ensure  that  this  risk  is  never  realized.  The  com- 
mittee believes  this  bill  is  good  public  policy  and  therefore  recommends 
that  it  ought  to  pass.  The  House  testimony  is  also  on  record  that  this  not 
an  anti-growth  bill  and  Senate  Environment  agreed.  It  is  not  now  consid- 
ered a  28-A  issue  by  all  parties.  Thank  you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  rise  with  mixed  feel- 
ings about  this  legislation.  Let  me  tell  you  why.  We  are  going  to  require 
communities  to  have  a  certified  location  to  dispose  of  their  septage.  I 
support  that.  What  I  have  a  problem  with  is  we  do  not  have  the  capac- 
ity or  the  facilities  in  New  Hampshire.  We  have  some  projects  that  are 
on  the  front  burner  that  we  are  trying  to  resolve  those  kinds  of  issues 
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but  the  reason  we  are  taking  a  lot  of  this  out  of  this  out-of-state  is  be- 
cause they  have  no  where  to  go  in  New  Hampshire.  This  is  going  to  be 
a  very  difficult  problem  for  our  communities.  You  aren't  going  to  hear 
from  the  communities  until  someone  doesn't  pickup  what  has  to  be 
picked  up.  We  call  them  "Honey  wagons."  Now  these  are  the  guys  that 
you  want  to  talk  to  because  they  are  the  guys  who  pick  up  the  septage. 
They  are  the  guys  who  have  to  find  a  place  to  dump  it.  I  know  a  first 
hand  experience  that  they  got  no  place  to  go  in  a  lot  of  communities.  You 
have  a  lot  of  what  I  call  "sub-level"  or  "sub-technical"  areas  in  the  state 
which  are  dumping  in  nothing  more  than  holding  ponds.  Now  that  is  not 
a  certified  approval  site.  I  understand  that.  The  problem  that  DES  is 
having  in  terms  of  really  regulating  this  is  they  don't  know  what  to  do. 
We've  got  no  money  for  it.  We  got  no  place  to  dump.  So  those  who  can, 
do  it  right  and  those  who  don't  may  not  do  it  exactly  the  way  they  should 
be  doing  it.  I  am  not  casting  any  aspersions  on  people  who  are  trying  to 
solve  this  problem  but  I  want  you  to  know  that  this  is  a  bigger  problem 
than  we  in  the  Senate  probably  realize.  We  do  not  have  approved  sites 
in  this  state  to  accommodate  all  the  waste  that  we  are  trying  to  dispose 
of.  That  is  a  fact.  Yet  the  law  right  now,  without  this  legislation,  Sena- 
tor, requires  that  every  community  have  an  approved  site  to  dump.  So 
I  am  just  concerned  that  passing  this  will  feel  good  but  it  doesn't  solve 
the  problem.  I  will  support  the  bill  but  I  am  a  little  bit  concerned  for  our 
local  communities  again,  that  they  are  going  to  be  put  into  a  Catch  22, 
When  the  date  comes  that  they  all  have  to  have  a  place  to  locate  and  they 
haven't  done  it,  because  it  is  going  to  cost  them  money  to  do  it,  if  they 
haven't  done  it,  then  we  are  going  to  be  saying  to  them  they  are  going 
to  lose  whatever  licenses  or  permits  that  they  have  and  that  is  going  to 
be  very,  very  drastic.  I  just  suggest  that  you  realize  that  we  are  going 
to  require  them  to  do  this,  that  you  realize  that  it  is  going  to  take  some 
money  to  do  this.  You  can't  take  it  all  away  from  where  they  are  dump- 
ing now  and  expect  it  to  come  back  to  New  Hampshire  in  an  approved 
environmental  fashion  without  having  the  facilities  to  accept.  Most  of 
our  waste  water  treatment  plants  cannot  accept  large  amounts  of  this 
because  it  puts  their  waste  water  plant  out  of  balance  and  out  of  com- 
pliance with  their  permits  to  run  those  facilities.  So  you've  got  to  under- 
stand that  we  are  really,  really  putting  the  pressure  on  local  communi- 
ties to  do  what  we  are  asking  them  to  do.  But  I  don't  hear  anybody 
talking  about  providing  any  money  to  help  them.  I  think  that  is  the  next 
step  that  we  have  to  look  at.  Thank  you,  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  want  to  thank  Sena- 
tor Green  for  bringing  that  concern  up  because  it  certainly  is  one.  There 
was  a  committee  this  session,  matter  of  fact,  that  looked  out-of-state  for 
what  they  had  for  facilities  and  the  commissioner  certainly  wants  to  be 
very  aggressive  on  this  committee.  I  think  that  it  will  rise  to  that  level 
in  the  near  future.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Johnson, 
coming  from  an  area  where  few  of  the  communities  have  municipal  sewer 
and  those  who  do  have  that  sewer  only  over  a  limited  range,  and  also 
being  one  concerned  about  availability  of  affordable  housing  and  the 
availability  to  our  children  and  grandchildren  to  be  able  to  afford  hous- 
ing in  our  state,  I  am  very  concerned  about  the  section  three  of  this  leg- 
islation which  appears  between  lines  21  and  23  that  after  July  1,  2010, 
if  a  community  has  not  put  together  an  improved  plan,  there  would  be 
no  further  granting  of  septic  system  construction  permits,  which  means 
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there  would  be  no  further  building  permits  in  that  community.  My 
question  to  you  is,  if  a  community  indeed  wished  to  have  no  further 
houses  built  in  its  community,  irrespective  of  the  rights  of  the  landhold- 
ers therein  and/or  the  desires  of  some  to  build,  could  they  simply  not 
develop  a  plan? 

SENATOR  JOHNSON:  That  is  a  good  question,  Senator.  I  believe  that 
they  have  hired  a  person  who  is  looking  at  this  problem  on  a  daily  ba- 
sis and  going  around  to  each  community  to  be  sure  that  by  that  time 
frame,  that  everybody  is  aboard.  I  think  that  with  that  person  being  that 
aggressive  and  doing  this  on  a  daily  basis  and  on  a  weekly  basis,  I  think 
that  will  take  care  of  that  problem. 

SENATOR  PETERSON:  Is  the  opportunity  for  a  community  to  have  such 
an  approved  plan  envisioned  to  include  a  plan  to  have  those  who  pump 
septage  carry  this  out-of-state  and  have  another  facility  out-of-state  or 
does  this  all  have  to  be  a  capacity  which  exists  within  the  granite  state 
in  approved  facilities? 

SENATOR  JOHNSON:  In  my  view,  it  does  not.  They  can  still  take  it  out- 
of-state  if  they  have  that  agreement  with  that  person. 

SENATOR  PETERSON:  Thank  you,  Senator  Johnson.  Mr.  President,  I 
would  rise  to  speak.  Thank  you,  Mr.  President.  I  am  sympathetic  with 
the  work  the  committee  has  done  on  this  and  understand  with  our  reli- 
ance on  private  septic  systems  why  the  Department  of  Environmental 
Services  would  want  to  know  that  there  are  plants  in  place  in  our  com- 
munities to  have  adequate  disposal  capacity  for  the  waste  when  these 
systems  require  pumping  over  the  course  of  time.  However,  I  will  vote 
against  this  piece  of  legislation  as  I  feel  that  the  requirement  here,  which 
would  deny  septic  permits  all  together  to  a  community  as  of  2010,  is  too 
harsh.  I  feel,  frankly,  it  is  unnecessary  as  an  expedient  to  enforce  com- 
pliance. Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  Mr.  President, 
my  concern  with  this  piece  of  legislation  is  twofold.  There  are  two  signifi- 
cant problems  that  are  apparent  to  everybody  in  this  state.  Availability 
of  water  and  how  do  we  treat  waste?  How  do  we  treat  septage  and  how 
do  we  treat  waste?  It  seems  to  me  what  we  are  teetering  on  here  is  a  28- 
A  issue  because  we  are  saying  to  communities,  if  you  don't  do  the  follow- 
ing things  by  2010,  which  are  costly  because  there  is  an  expense  associ- 
ated with  these  items,  then  you  cannot  be  given  anymore  permits.  A  very, 
very,  difficult  situation.  I  think  as  Senator  Green  points  out,  where  do  you 
get  rid  of  the  waste?  Now  in  Manchester  we  are  very  fortunate,  we  have 
a  treatment  facility.  We  do  tertiary  treatment,  we  do  primary  and  second- 
ary treatment  and  we  burn  our  waste.  But  that  is  problematic  through- 
out the  state  because  a  significant  portion  of  this  state  is  on  septic.  This 
piece  of  legislation  clearly  indicates  that  somebody  is  going  to  pay  that  bill 
after  2010.  It  is  mandated  because  "shall"  is  in  this  language.  So  my  ques- 
tion is,  is  this  is  a  28-A  issue  as  we  move  forward,  because  we  are  man- 
dating that  people  either  take  care  of  this  problem  or  they  don't'  get  any 
permits?  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  also  rise  in  opposition 
to  this  bill  as  it  is  written.  I  have  a  real  problem  with  this  of  telling  our 
towns.  I  mean  this  is  still  a  rural  state.  I  have  a  problem  of  telling  our 
towns  that  they  have  to  comply  with  this.  This  is  a  mandate.  I  see  no 
funding  in  it.  I  believe  it  is  a  28-A  issue.  Now  to  say  that  they  don't  have 
to  comply  because  they  can  simply  stop  development  in  their  town,  well 
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there  is  already  that  move.  There  is  a  move  in  several  towns  right  now, 
they  have  moratoriums  on  development.  It  is  an  anti-growth  situation 
there.  They  are  activity  trying  to  restrict  growth,  restrict  the  rights  as 
was  mentioned,  the  property  owners,  the  people  that  own  this  property, 
people  who  may  have  bought  it  twenty  or  thirty  years  ago  with  the  in- 
tention of  possibly  building  a  retirement  house  on  there  that  they  want 
to  do.  And  here  is  this  new  legislation  that  would  effectively  allow  the 
town  that  their  owning  their  property  in  and  paying  taxes  to,  to  pull  the 
rug  out  from  under  them  by  simply  not  going  forward  with  this  program, 
saying  it  is  going  to  be  too  expensive  so  we  won't  do  it,  and  oh,  by  the 
way,  that  means  that  you  that  bought  the  property  to  build  on,  can  never 
build  on  it.  Now  I  don't  see  that  as  being  the  right  way  to  do  things. 
Maybe  there  is  a  way  to  accomplish  the  ends  of  this  without  being  so 
draconian  in  the  penalty.  I  don't  know  what  that  is,  but  I  am  suggest- 
ing that  we  need  to  look  at  this  much  further  before  we  pass  a  bill  that 
has  this  type  of  a  penalty  that  there  will  be  no  development  in  a  town 
after  2010  if  they  don't  go  to  whatever  unstated,  unknown,  expense  of 
finding,  as  it  puts  it,  a  recipient  facility,  and  we  don't  know  who  that  is 
going  to  be  or  what  they  are  going  to  charge,  or  a  department  approved 
alternative  option.  We  don't  know  what  that  involves  or  what  that  will 
cost.  So  we  are  saying  that  this  possibly  very  expensive  situation,  and  I 
can't  imagine  it  not  be  expensive,  is  not  a  28-A  issue  simply  because  they 
have  the  possibility  of  not  doing  it  and  the  expense  is  at  the  expense  of 
the  rights  of  the  people  who  own  the  property.  I  think  this  is  wrong.  It 
is  the  wrong  way  to  do  it  and  I  will  be  voting  against  it. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Boyce,  would 
you  believe  that  Manchester  already  has,  I  believe,  either  four  or  five 
contracts  in  place?  One  with  Atkinson  and  one  with  Litchfield,  one  with 
Plaistow,  and  I  believe  two  other  communities?  So  that  already  takes 
care  of  part  of  this  problem.  I  think  maybe  they  need  to  consider  their 
rates.  Would  you  believe? 

SENATOR  BOYCE:  I  would  believe  that  there  will  be  a  definite  looking 
at  the  rate  structure  if  this  bill  was  passed. 

Recess. 

Out  of  recess. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  Senator  Johnson,  on 
line  13  where  it  says,  "shall  either  provide",  could  you  explain  to  us  why 
that  is  not  a  28-A? 

SENATOR  JOHNSON:  Thank  you  for  the  question.  Senator.  Because  the 
statute  was  on  the  books  long  before  the  28-A  issue  was  on  the  books. 
Where  it  says,  on  line  15,  "for  the  purposes  of  paragraph  one,  provide 
or  assure  access  to"  is  in  current  language. 

SENATOR  O'HEARN:  And  on  section  three,  Hnes  21  through  23,  and  a 
lot  of  us  can  see  where  snob  zoning  is  taking  place  and  communities  are 
holding  back  building,  would  you  be  comfortable  in  pulling  out  section 
three  of  this  bill  so  that  we  can  take  a  look  at  this  and  assure  that  our 
communities  will  develop  plans  so  as  not  to  create  closure  to  property 
that  people  may  have  bought  and  not  be  able  to  build  on? 

SENATOR  JOHNSON:  Senator  O'Hearn,  I  looked  at  that  July  1,  2010 
date  as  a  target  date.  That  could  always  be  changed  along  the  way  by 
another  legislative  body. 

SENATOR  O'HEARN:  Thank  you. 
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SENATOR  BELOW:  Thank  you,  Mr.  President.  Just  to  be  clear.  The  law 
already  says,  "Each  municipality  shall  either  provide  or  assure  access 
to  a  Department  of  Environmental  Services  approved  septage  facility  for 
its  residents  for  a  minimum  of  a  five  year  period."  That  is  already  in  the 
law.  So  this  does  repeat  that  and  drops  the  reference  of  for  a  minimum 
of  a  five  year  period.  I  guess  the  concept  there  was  that  it  would  be  a 
term  that  was  periodically  reviewed  or  renewed.  But  the  important  thing 
is  that  we  have  to  have  some  confidence  that  we  have  a  plan  for  getting 
rid  of  septage.  The  issue  is  that  a  lot  of  our  septage  goes  to  a  couple  of 
treatment  plants  in  Massachusetts  where  there  is  no  assurance  of  ca- 
pacity. They  could  cut  us  off  tomorrow  and  there  would  be  a  crisis  in  New 
Hampshire  because  septage  haulers  wouldn't  know  where  to  take  the 
septage  that  they  have  to  pump  out  of  holding  tanks  for  the  system  to 
work  properly.  If  we  don't  take  care  of  this  problem  we  are  putting  at 
risk  public  health  and  the  environment  in  New  Hampshire.  We  already 
have  this  provision  in  towns  that  need  to  do  this.  We  have  similar  pro- 
visions regarding  solid  wastes.  A  lot  of  towns  are  just  ignoring  this,  not 
dealing  with  the  problem.  We  need  to  provide  some,  in  this  case,  it  is 
more  of  a  stick  than  a  carrot,  but  it  is. ..we  did  pass  some  carrot  legisla- 
tion that  increased  the  state  contribution  for  communities  that  changed 
their  waste  water  treatment  plants  to  increase  the  capacity  for  septage. 
They  actually  get  higher  percentages  based  on  the  number  of  commu- 
nities, the  more  communities  that  they  will  take  septage  from.  So  we 
have  tried  the  carrot  approach  and  it  hasn't  been  sufficient.  There  is  a 
reporting  requirement  that  goes  on  an  annual  basis  from  starting  July 
1,  2006,  so  we  will  have  four  reports  before  the  sanction  kicks  in.  The 
cost  is  not  to  the  municipality,  the  costs  for  getting  rid  of  the  septage  goes 
back  to  the  individual  owner  of  the  septic  system.  It  is  just  the  town,  as 
a  community,  needs  to  line  up  where  this  is  going  to  go.  I  think  that  is 
an  important  aspect  of  this,  unless  you  want  the  state  taking  over  the 
entire  responsibility  for  this,  which  would  be  a  pretty  big  burden  to  as- 
sume by  the  state  at  this  point.  I  think  that  we  need  this  legislation. 
Thank  you,  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  would  like  to  make 
a  comment  if  I  may,  Mr.  President.  What  we  were  attempting  to  do 
here,  and  I  think  what  the  House  and  the  committee  that  has  been 
working  on  this  the  last  two  years  have  been  trying  to  do  is  to  at  least 
give  the  department  some  tools  to  work  with  to  bring  this  forward  in 
an  aggressive  manner.  I  think  Senator  Below  spoke  to  this  issue  also, 
but  I  can  think  often  or  fifteen  years  ago  what  my  cost  was  in  my  resi- 
dential facility  for  removal  of  septage  and  it  has  gone  up  at  least  six 
or  seven  times.  So  it  is  an  issue  of  cost  to  the  average  home  owner  also. 
I  just  want  to  remind  this  body  that  there  has  been  a  tremendous 
amount  of  effort  put  into  this.  I  think  that  we  have  to  respect  the 
department's  effort  to  get  something  down  in  an  aggressive  manner. 
Thank  you,  Mr.  President. 

Senator  Peterson  moved  to  divide  the  question. 

SENATOR  PETERSON:  Mr.  President,  is  the  bill  divisible?  Could  sec- 
tion three  be  voted  on  separately?  If  so,  I  would  like  to  ask  to  divide  the 
question. 

SENATOR  BOYCE:  Do  you  mean  Roman  III  or  section  three? 

SENATOR  PETERSON:  I  mean  Roman  III,  lines  21  to  23.  If  we  could 
vote  on  that  separate  Mr.  President,  I  would  move  to  divide  the  ques- 
tion to  do  so  and  ask  for  a  roll  call. 
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SENATOR  EATON  (In  the  Chair):  We  cannot  divide  the  question  on  that 
section. 

The  chair  declared  the  question  is  non-divisible. 

SENATOR  PETERSON:  In  that  case,  I  will  call  for  a  roll  call,  Mr.  Presi- 
dent. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  have  heard  from  vari- 
ous sources,  seeing  that  since  we  are  sitting  in  a  different  seating  ar- 
rangement, this  may  be  an  illegal  session,  so  everything  that  we  have 
done  earlier  is  no  good.  Have  you  heard  that? 

SENATOR  EATON:  I  was  going  to  announce  that  at  the  end.  We  will  be 
back  at  midnight. 

Question  is  on  the  adoption  of  the  committee  report  of  ought 
to  pass. 

A  roll  call  was  requested  by  Senator  Peterson. 

Seconded  by  Senator  Boyce. 

The  following  Senators  voted  Yes:  Johnson,  Kenney,  Below,  Green, 
Flanders,  Odell,  O'Hearn,  Foster,  Clegg,  Larsen,  Gatsas,  Barnes, 
Martel,  D'Allesandro,  Estabrook,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Boyce,  Roberge, 
Peterson,  Sapareto,  Morse,  Prescott. 

Yeas:  16  -  Nays:  7 

Adopted. 

Ordered  to  third  reading. 

MOTION  TO  TAKE  OFF  THE  TABLE 

Senator  Peterson  moved  to  have  HB  664-FN  taken  of  the  table. 

Adopted. 

HB  664-FN,  relative  to  the  requirements  for  the  sale  of  permissible  fire- 
works and  prohibiting  the  retail  sale  of  certain  fireworks. 

Question  is  on  the  adoption  of  the  committee  report  of  ought 
to  pass. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  This  bill  concerns 
permissible  fireworks  in  the  state  of  New  Hampshire.  I  would  like  to  ask 
my  colleagues  to  overturn  the  ought  to  pass  motion,  which  I  frankly  sup- 
port. As  a  courtesy,  then  move  to  recommit  the  bill  to  Senator  Roberge's 
committee,  which  had  previously  reported  out  the  bill  on  a  5-0  vote,  so 
that  any  further  questions  might  be  considered  in  that  forum.  Thank 
you,  Mr.  President. 

SENATOR  ROBERGE:  TAPE  INAUDIBLE. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  By  recommitting  this 
to  our  committee,  Senator  Roberge,  is  the  intent  to  have  both  sides  fi- 
nally agree  to  come  together  so  we  can  get  some  answers  from  both  sides 
and  some  agreement,  that  we  haven't  been  able  to  do  so  far? 

SENATOR  ROBERGE:  Yes,  Senator  Barnes. 

SENATOR  BARNES:  Thank  you  very  much.  So  we  do  want  people  on 
both  sides  to  come  together  and  that  would  be  appreciated  if  they  would. 
They  are  going  to  have  to  I  guess. 
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SENATOR  EATON  (In  the  Chair):  Senator  Barnes,  what  is  that? 

SENATOR  BARNES:  It  is  a  smile. 

Motion  failed. 

Senator  Roberge  moved  to  recommit. 

HB  664-FN  is  recommitted  to  the  Public  Affairs  Committee. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  referred  for  Interim  Study  the  follow- 
ing entitled  Bills  sent  down  from  the  Senate: 

SB  350,  relative  to  access  by  the  legislative  budget  assistant  to  confi- 
dential information  maintained  by  the  department  of  revenue  adminis- 
tration. 

HOUSE  MESSAGE 

The  House  of  Representatives  refuses  to  concur  with  the  Senate  in  the 
passage  of  the  following  entitled  Bills  sent  down  from  the  Senate: 

SB  404,  establishing  a  committee  to  study  the  feasibility  of  providing 
statewide  access  to  "Newsline  for  the  Blind." 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 
Third  Reading  and  Final  Passage 
HB  403,  requiring  a  person  found  not  guilty  of  certain  sexual  offenses 
by  reason  of  insanity  to  register  as  a  criminal  offender. 

HB  440,  relative  to  the  discharge  of  firearms  on  or  across  highways  in 
pursuit  of  wild  birds  or  animals. 

HB  444,  relative  to  summoning  witnesses  from  another  state  in  certain 
actions  involving  children. 

HB  503,  relative  to  septic  system  construction  permits. 

HB  532,  relative  to  notice  and  filing  of  divorce  petitions. 

HB  551,  relative  to  the  effect  of  parental  refusal  to  administer  psycho- 
tropic drugs  to  their  children  and  establishing  a  committee  to  study  the 
prescription  and  use  of  psychotropic  drugs,  including  Ritalin,  in  childcare 
centers,  preschools,  and  public  schools. 

HB  622-FN,  clarifying  certain  exemptions  from  the  right-to-know  law. 

HB  652-FN,  relative  to  qualified  wellness  or  disease  management  pro- 
grams. 

HB  730-FN-L,  establishing  a  committee  to  study  workers'  compensation 
benefits  for  firefighters,  rescue  workers,  and  safety  workers  who  contract 
certain  communicable  diseases. 

HB  1130,  relative  to  certain  insurance  agents. 
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HB  1161,  relative  to  solicitation  and  marketing  of  insurance  products. 

HB  1261,  establishing  a  committee  to  study  alternative  uses  for  a  cer- 
tain rest  area  on  the  F.  E.  Everett  turnpike. 

HB  1275-FN-A,  relative  to  the  role  of  the  department  of  health  and  hu- 
man services  in  juvenile  proceedings. 

HB  1334,  relative  to  retention  of  records  offish  and  game  law  violations 
by  the  fish  and  game  department. 

HB  1397,  relative  to  youth  suicide  prevention. 

HB  1408-FN,  relative  to  reporting  requirements  for  certain  nonprofit 
organizations,  including  health  care  charitable  trusts. 

HB  1410,  relative  to  the  release  of  information  to  persons  receiving  a 
child  for  placement. 

HB  1416-FN,  extending  the  property  tax  exemption  for  wooden  poles 
and  conduits  and  establishing  a  committee  to  study  issues  related  to  the 
exemption. 

HB  1426-FN,  relative  to  testing  for  the  human  immunodeficiency  virus. 

HCR  17,  urging  the  posthumous  promotion  of  Colonel  Edward  Ephraim 

Cross  to  brigadier  general. 

ANNOUNCEMENTS 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments,  and  forming  Commit- 
tees of  Conference. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

HOUSE  MESSAGE 

The  House  of  Representatives  has  passed  Bills  with  the  following  titles, 
in  the  passage  of  which  it  asks  the  concurrence  of  the  Senate: 

HB  264,  establishing  state  representative  districts. 

HB  1361,  relative  to  sentences  for  certain  offenses  committed  on  or  near 
a  public  college  or  university  campus. 

INTRODUCTION  OF  HOUSE  BILLS 

Senator  Clegg  offered  the  following  Resolution: 

RESOLVED  that,  in  accordance  with  the  list  in  the  possession  of  the 
Senate  Clerk,  House  legislation  numbered  from  264  -  1361,  shall  be  by 
this  resolution  read  a  first  and  second  time  by  the  therein  listed  titles 
and  referred  to  the  therein  designated  committees. 

Adopted. 

First  and  Second  Reading  and  Referral 
HB  264,  establishing  state  representative  districts.  (Internal  Affairs) 

HB  1361,  relative  to  sentences  for  certain  offenses  committed  on  or  near 
a  public  college  or  university  campus.  (Judiciary) 
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LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


April  8,  2004 


The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

The  Reverend  David  R  Jones,  chaplain  to  the  Senate,  offered  the  prayer. 

Good  Morning!  For  Christians  who  follow  the  liturgical  calendar,  today 
is  Maundy  Thursday,  the  day  on  which  Jesus'  last  supper  with  his  fol- 
lowers is  especially  remembered.  In  addition  to  the  eating  part  of  that 
gathering,  two  other  things  happened  in  the  story  of  that  evening  which 
it  is  good  for  you  and  me  to  think  about.  First,  Judas,  who  thought  it  was 
all  about  having  and  using  power,  got  fed  up  and  deserted  the  group,  and 
second,  Peter,  who  thought  it  was  all  about  reputation  and  prestige, 
balked  when  Jesus  suggested  that  the  leader  should  wash  the  follower's 
feet.  I  don't  know  about  you,  but  I  have  to  continually  resist  the  Judas 
temptation,  which  is  to  think  that  it  is  about  my  power,  my  ability  and 
my  duty,  and  that  I  should  influence  and  establish  things  as  I  think  best. 
I  also  have  to  fight  the  thought  of  Peter  that  says,  position,  influence  and 
place  in  the  pecking  order  is  what  matters.  The  message  for  today,  for 
you  and  me,  is  that  power  gets  us  no  where  good  and  that  my  reputa- 
tion is  nothing  more  than  grave  clothing  -  unless  I  understand  what 
Jesus  understood  that  night,  which  is  that  service  is  the  task  and  hu- 
mility is  the  authentic  outcome.  We  need  politicians  and  clergy  -  and 
lawyers  and  lobbyists  and  news  people  -  like  that.  Let  us  pray: 

Lord,  wrench  from  my  grasping  hands  the  levers  of  power  today,  lest 
I  seek  to  create  the  world  as  I  want  it  to  he,  for  that  is  Your  prerogative. 
And  pull  me  back  today  from  the  precipice  self  reputation  idolatry,  for 
our  calling  to  serve  involves  giving  prestige  to  others,  not  seeking  it  for 
ourselves.  Amen 

Senate  Guest  Kaycee  Sawyer  led  the  Pledge  of  Allegiance. 

INTRODUCTION  OF  GUESTS 

MOTION  TO  VACATE 

Senator  Kenney  moved  to  vacate  HB  2004,  relative  to  the  state  10-year 
transportation  improvement  plan  and  making  certain  adjustments  to 
turnpike  funds,  from  the  Transportation  Committee  to  the  Capital  Bud- 
get Committee. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  We  did  have  a  discus- 
sion about  this,  at  least  amongst  ourselves  this  morning.  There  is  a  con- 
cern that  tradition  has  been  that  issues  relating  to  state  bonding  go  to 
Capital  Budget  Committees,  and  the  tradition  has  been  that  the  10-Year 
Plan  goes  to  the  Senate  Transportation  Committee.  I  would  like  to  hear 
an  explanation  why  it  is  going  to  Capital  Budget. 

SENATOR  CLEGG:  Mr.  President,  thank  you.  Basically  because  a  lot  of 
what  you  have  in  the  10-Year  Highway  Plan  are  bonding  issues.  There 
is  a  feeling  that  the  Capital  Budget  Committee  better  understands  where 
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we  are  with  bonds  and  the  10-Year  Highway  Plan.  Transportation  is  wel- 
comed to  sit  in  with  us  on  the  Transportation  issues,  but  actually  most 
of  what  you  see  in  the  10-Year  Highway  Plan  is  all  about  money. 

Adopted. 

HB  2004  is  vacated  to  the  Capital  Budget  Committee. 

COMMITTEE  REPORTS 
HB  1352-FN,  requiring  school  districts  to  recommend  daily  physical 
activity  to  pupils.  Education  Committee.  Ought  to  pass,  Vote  3-0.  Sena- 
tor Foster  for  the  committee. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  House  Bill  1352 
ought  to  pass.  This  legislation  is  in  response  to  the  increasing  number 
of  children  that  are  overweight  or  obese.  The  percentage  of  young  people 
that  are  overweight  has  doubled  since  1980.  Obesity  and  being  over- 
weight increases  the  risk  for  developing  heart  disease,  type  2  diabetes, 
high  cholesterol  and  other  diseases.  A  Surgeon  General  report  states  that 
only  half  of  adolescents  regularly  participant  in  vigorous  physical  activ- 
ity and  one-fourth  no  physical  activity  at  all.  A  California  study  has 
demonstrated  a  strong  correlation  between  physical  activity  and  aca- 
demic success.  This  legislation  requires  school  boards  to  develop  a  plan 
recommending  daily  physical  activity  of  students.  The  State  Board  will 
make  a  model  plan  available  to  local  school  boards.  Please  support  the 
committee's  recommendation  of  ought  to  pass.  Thank  you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Foster,  I  heard 
your  blurb  and  I  didn't  hear  elderly  in  there.  I  appreciate  the  fact  that 
you  left  the  elderly  out  of  that  bill.  Thank  you. 

SENATOR  FOSTER:  You  are  welcome.  Senator. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Mr.  President,  I  rise  in 
opposition  to  this  bill.  I  believe  that  this  is  a  28-A  issue.  I  believe  that 
we  are  requiring  the  local  school  boards  to  do  something  which  will  cost 
them  money.  I  am  in  agreement  that  the  children  should  do  physical 
activity.  I  think  that  they  also  should  do  physical  activity  after  school 
and  at  home.  I  remember  back  in  the  50's  or  60's  there  was  a  President's 
Commission  that  the  President  had  a  push  for  physical  activity  and  that 
was  all  voluntary.  I  don't  think  that  we  should  be  doing  this  as  a  28-A 
issue.  Thank  you,  Mr.  President. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  Whenever  you  see  the 
word  "shall"  in  a  piece  of  legislation,  the  first  thing  that  crosses  your 
mind  is  that  it  is  a  28-A  issue.  So  I  brought  this  before  legal  counsel  and 
legal  counsel  has  indicated  that  when  we  are  requiring  school  boards  to 
develop  a  policy,  it  does  not  mean  that  it  has  to  enact  anything,  it  is  not 
a  28-A.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  rise  in  support  of 
the  bill  and  the  committee  recommendation  as  a  co-sponsor.  This  bill,  I 
think,  in  the  right  way,  expresses  a  resolve  on  the  part  of  this  general 
court  that  the  school  districts  need  to  join  with  this  issue  and  there  are 
important  reasons  why.  A  number  of  studies  recently  have  pointed  out 
that  there  is  a  growth  in  obesity  among  the  youth  of  our  country.  Stud- 
ies have  also  found  that  those  who  are  in  this  position  at  an  early  age, 
70  percent  of  them  carry  it  on  into  later  life  and  it  results  in  a  whole  host 
of  medical  problems  which  indeed  will  affect  the  budgets  as  we  go  for- 
ward, that  which  are  considered  in  macro  terms  by  this  legislature.  Our 
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children  are  our  future.  We  need,  I  think,  to  make  a  statement  on  this 
matter,  in  physical  fitness  as  well  as  their  attention  to  their  studies  at 
this  time  in  their  life,  is  an  important  imperative.  We  give  the  school 
boards  the  flexibility  to  determine  what  type  of  plan  would  fit  in  keep- 
ing with  our  commitment  to  local  control,  but  ask  that  they  take  a  look 
at  this  at  this  time.  I  think  the  bill  is  not  only  timely  but,  in  a  way  in 
which  we  may  not  understand  the  full  ramifications  of,  is  quite  impor- 
tant for  our  future.  Thank  you,  Mr.  President. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  rise  in  sup- 
port of  the  bill.  I  think  that  healthy  bodies  and  healthy  minds  combine 
to  make  good  students.  I  think  one  of  the  problems  that  we  are  facing 
in  our  schools  is  the  elimination  of  physical  education.  It  seems  to  me 
that  is  a  period  that  has  been  taken  out  of  many  schools  and,  as  a  re- 
sult, we  have  a  situation  developing  where  we  do  have  obesity  among 
the  young.  That  is  a  problem.  You  get  into  a  sedentary  state,  you  are  not 
active  in  school,  the  mind  is  not  working  well,  and  as  a  result  of  that, 
you  don't  have  good  academic  performance  as  a  direct  result  of  this.  It 
just  seems  to  me  that  this  is  an  intricate  part  of  the  educational  process. 
It  is  something  we  should  be  emphasizing  and  re-emphasizing.  It  just 
happens  that  last  evening  I  bumped  into  the  chairman  of  the  State 
Board  of  Education.  We  were  having  a  conversation.  I  said  to  him,  what 
is  going  on  around  the  state?  Here  we  have  a  situation  where  we  know 
that  obesity  is  becoming  pervasive  in  our  society  and  we  are  eliminat- 
ing physical  education  programs  from  our  schools.  So  I  think  this  is  a 
great  step  forward  in  bringing  us  back.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  because  I  will  vote 
for  this  bill  but  I  have  to  point  out  that  I  think  this  is  in  fact  feel  good 
legislation  for  the  state.  We  have  seen  the  effect  on  school  districts  as 
the  state  continues  to  under  fund  what  it  requires  of  local  school  dis- 
tricts. There  is  a  reason  why  you  are  seeing  music,  art  and  physical 
education  programs  cut  from  our  programs.  I  suspect  that  it  is  not  be- 
cause local  school  boards  are  not  aware  of  the  need  for  physical  activity 
and  the  correlation  between  education  achievement  and  physical  activ- 
ity. Most  local  school  board  members,  I  suspect,  know  that.  The  problem 
is,  we  cut  $100  million  out  of  the  state  education  aid  to  our  communi- 
ties and  they  have  to  find  somewhere  to  cut.  Physical  Education  tends 
to  be  one  of  those  areas,  like  music  and  art,  which  are  the  first  to  go.  I 
will  vote  for  this  but  I  am  not  sure  that  it  accomplishes  what  we  hope. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  Senator  Larsen,  I  am 
asking  you  that  recess,  does  that  cost  the  school  board  or  a  school  dis- 
trict money? 

SENATOR  LARSEN:  Recess  does  not.  There  are  certain  requirements 
that  we  put  on  school  districts  though  that  mean  that  they  have  to  make 
hard  choices. 

SENATOR  GATSAS:  That  couldn't  have  been  pertaining  to  your  $100 
million  cut  then,  that  that  wouldn't  affect  recess? 

SENATOR  LARSEN:  It  is  not  my  understanding  that  the  $100  million 
cut  affected  recesses  across  the  state.  I  am  sure  that  certain  No  Child 
Left  Behind  requirements  and  others  have  affected  the  ability  of  schools 
to  meet  all  the  requirements  placed  on  them. 

SENATOR  GATSAS:  Thank  you. 

Adopted. 

Ordered  to  third  reading. 
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HB  1298,  establishing  a  committee  to  study  local  dispute  resolution  for 
public  employee  labor  relations.  Executive  Departments  and  Adminis- 
tration Committee.  Ought  to  pass  with  amendment,  Vote  3-1.  Senator 
Estabrook  for  the  committee. 

Senate  Executive  Departments  and  Administration 

March  31,  2004 

2004-0993S 

06/04 

Amendment  to  HB  1298 
Amend  the  bill  by  replacing  section  2  with  the  following: 
2  Membership  and  Compensation. 
L  The  members  of  the  committee  shall  be  as  follows: 

(a)  Three  members  of  the  house  of  representatives,  appointed  by 
the  speaker  of  the  house. 

(b)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 

IL  Members  of  the  committee  shall  receive  mileage  at  the  legisla- 
tive rate  when  attending  to  the  duties  of  the  committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  1298  which  establishes  a  committee  to 
explore  the  options  available  for  local  dispute  resolution  for  public  em- 
ployee labor  relations.  The  study  will  address  the  painful  and  protracted 
4,  5  and  6  year  negotiations  many  municipalities  experience.  The  commit- 
tee amended  the  bill  to  reduce  the  Senate  membership  to  one  member 
from  the  Senate  and  the  committee  recommends  ought  to  pass  with 
amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1355,  changing  the  name  of  the  sweepstakes  commission  to  the  lot- 
tery commission.  Executive  Departments  and  Administration  Commit- 
tee. Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Kenney  for  the 
committee. 

Senate  Executive  Departments  and  Administration 

April  1,  2004 

2004-1006S 

08/09 

Amendment  to  HB  1355 
Amend  the  bill  by  replacing  section  9  with  the  following: 
9  Transition. 

L  All  existing  rules,  regulations  and  procedures  in  effect,  in  opera- 
tion or  adopted  by  the  former  sweepstakes  commission  are  declared  in 
effect  and  shall  continue  in  effect  until  rescinded,  revised,  or  amended 
by  the  lottery  commission. 

n.  The  change  of  name  from  the  sweepstakes  commission  to  the  lot- 
tery commission  shall  not  affect  the  terms  or  appointments  of  current 
members  of  the  commission. 

in.  Current  documents,  forms,  or  any  other  supplies  with  the  name 
sweepstakes  commission  may  be  used  until  exhausted. 
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IV.  After  all  documents,  forms,  or  any  other  supplies  with  the  name 
sweepstakes  commission  have  been  exhausted,  the  official  name  of  the 
commission  shall  be  the  New  Hampshire  lottery  commission  for  the  pur- 
poses of  all  correspondence  and  advertising. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill  1355 
ought  to  pass  with  amendment.  The  bill  is  the  result  of  a  Legislative 
Budget  Assistant  Office  audit  which  stated  that  the  Sweepstakes  Com- 
mission is  a  misnomer  and  should  be  changed  to  the  Lottery  Commis- 
sion. The  committee  amended  the  bill  to  clarify  that,  in  matters  of  ad- 
vertising and  correspondence,  the  name  of  the  commission  is  the  New 
Hampshire  Lottery  Commission.  The  committee  unanimously  recom- 
mends ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1414,  establishing  a  commission  to  study  issues  regarding  the 
women's  prison  facility.  Executive  Departments  and  Administration  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  4-0.  Senator  Peterson  for  the 
committee. 

Senate  Executive  Departments  and  Administration 

April  1,  2004 

2004-10028 

09/10 

Amendment  to  HB  1414 
Amend  subparagraph  Il(b)  of  section  2  of  the  bill  by  replacing  it  with  the 
following: 

(b)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 

Amend  the  bill  by  replacing  section  4  with  the  following: 

4  Chairperson;  Quorum.  The  members  of  the  commission  shall  elect  a 
chairperson  from  among  the  members.  The  first  meeting  of  the  commis- 
sion shall  be  called  by  the  first-named  house  member.  The  first  meeting 
of  the  commission  shall  be  held  within  45  days  of  the  effective  date  of  this 
section.  Four  members  of  the  commission  shall  constitute  a  quorum. 

2004- 1002s 

AMENDED  ANALYSIS 
This  bill  establishes  a  commission  to  study  issues  regarding  the  women's 
prison  facility. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to 
pass  with  amendment  on  House  Bill  1414.  The  bill  establishes  a  com- 
mission to  study  issues  regarding  the  women's  prison  facility.  As  many 
of  you  know,  the  facility  was  never  intended  to  be  a  long  term  correc- 
tional facility  and  is  currently  operating  at  over  100  percent  capacity. 
A  study  committee  would  address  how  to  provide  prisoners  with  ser- 
vices more  efficiently  and  consider  the  fact  that  the  state's  lease  with 
the  county  expires  this  year.  The  committee  amended  the  bill  to  reduce 
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the  Senate  membership  to  one  member  from  the  Senate.  The  commit- 
tee unanimously  recommends  ought  to  pass  with  amendment.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

Senator  D'Allesandro  offered  a  floor  amendment. 

Sen.  D'Allesandro,  Dist.  20 

April  8,  2004 

2004-1104S 

09/10 

Floor  Amendment  to  HB  1414 

Amend  subparagraph  IK  a)  of  section  2  of  the  bill  by  replacing  it  with  the 
following: 

(a)  Four  members  of  the  house  of  representatives,  at  least  one  of 
whom  shall  be  a  member  of  the  criminal  justice  and  public  safety  com- 
mittee, one  of  whom  shall  be  a  member  of  the  public  works  and  high- 
ways committee,  and  one  of  whom  shall  be  from  the  Goffstown  house 
delegation;  appointed  by  the  speaker  of  the  house. 

SENATOR  DALLESANDRO:  Thank  you,  Mr.  President.  I  rise  to  offer  a 
floor  amendment.  Mr.  President,  what  my  amendment  does  is  just  articu- 
lates who  the  four  members  of  the  House  of  Representatives  would  be. 
One  of  them  should  be  a  member  of  the  Criminal  Justice  and  Public  Safety 
Committee.  One  should  be  a  member  of  the  Public  Works  and  Highways 
Committee,  and  one  shall  be  from  the  Goffstown  House  Delegation;  ap- 
pointed by  the  Speaker  of  the  House.  That  is  the  content  of  the  amend- 
ment. Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  D'Allesandro 
was  good  enough  to  bring  this  amendment  to  the  committee  for  consid- 
eration where  it  was  rejected.  I  would  ask  my  colleagues  to  reject  it  again 
here.  The  reasons  for  that  are  that  we  already  have  in  the  bill  that  one 
member  shall  be  a  member  of  the  Criminal  Justice  and  Public  Safety 
Committee  and  one  will  be  a  member  of  the  Public  Works  and  Highways 
Committee.  We  felt  that  it  was  unnecessary  to  further  direct  the  Speaker 
of  the  House  in  this  matter.  We  added  one  Senator  because  of  Senator 
D'Allesandro's  obvious  interest  in  this  matter  and  his  statement  at  the 
committee  hearing  that  he  would  like  to  serve  on  this  committee.  I  believe 
that  being  overly  directive  to  the  Speaker  in  terms  of  his  prerogative  and 
appointment  is  unnecessary  on  a  bill  of  this  type.  The  county,  as  I  under- 
stand it,  owns  this  facility.  There  is  quite  a  bit  that  will  go  on  in  terms  of 
give  and  take  and  negotiation  of  what  the  best  use  would  be  going  forward 
and  where  the  women  from  the  women's'  prison  may  be  relocated  if  use 
of  the  facility  were  to  be  changed.  I  think  that  we  need  to  allow  normal 
processes  to  go  forward.  Although  I  respect  Senator  D'Allesandro's  posi- 
tion, I  believe  that  it  will  likely  be  honored  through  the  normal  process 
without  such  an  amendment.  Thank  you,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Peterson,  you 
mentioned  that  you  added  one  Senator,  but  didn't  in  fact,  you  reduce  the 
number  of  Senators  from  three  to  one? 

SENATOR  PETERSON:  You  caught  me  in  a  'misspeak'.  So  I  will  rule 
myself  out  of  order.  We  have  moved  it  to  one  and  we  had  a  volunteer. 

SENATOR  BELOW:  Well  that  is  excellent.  But  the  observation  of  Sena- 
tor D'Allesandro's  amendment  would  increase  the  number  of  House  mem- 
bers from  three  to  four,  so  it  is  still  one  person  smaller  than  how  the  House 
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passed  it,  even  if  we  adopt  his  amendment.  So  I  think  he  is  just  trying 
to  ensure  that  the  Goffstown  delegation  is  represented  without... the 
Speaker  can  still  appoint  three  of  the  other  people  just  as  he  could  in 
the  House  bill,  just  make  sure  that  there  is  one  more  that  would  come 
from  Goffstown.  Is  that  correct? 

SENATOR  PETERSON:  I  would  accept  your  read  of  that,  Senator,  but  I 
thought  it  was  important  for  the  rest  of  the  members  to  understand  the 
rationale  that  we  employed  in  the  committee  because,  as  I  said,  Senator 
D'Allesandro  was  on  the  ball,  came  to  the  committee,  presented  his 
amendment.  It  was  considered  and  rejected.  I  thought  the  full  body  should 
understand  why.  Thank  you. 

SENATOR  BELOW:  Thank  you. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  D'Allesandro, 
don't  you  feel  that  the  Speaker  of  the  House  has  enough  common  sense 
that  he  will  put  somebody  on  there  from  Goffstown? 

SENATOR  D'ALLESANDRO:  I  have  no  problems  with  the  common  sense 
of  the  Speaker  of  the  House.  I  had  him  as  a  student  when  he  was  in  the 
ninth  grade.  I  think  I  taught  him  well. 

SENATOR  BARNES:  I  left  myself  wide  open  didn't  I? 

SENATOR  D'ALLESANDRO:  I  did  the  best  that  I  could.  Jack.  But  there 
are  times  when  given  the  multitude  of  work  that  the  Speaker  has  to  do, 
it  might  be  an  oversight  and  he  might  forget  somebody  from  Goffstown. 
So  we  try  to  help  him  a  little  bit  and  move  him  along  the  way. 

SENATOR  BARNES:  Would  you  believe  that  I  don't  believe  that  we 
should  be  telling  the  Speaker  what  to  do  or  not  to  do,  and  I  don't  think 
that  he  should  be  telling  us  what  to  do  either? 

SENATOR  D'ALLESANDRO:  I  believe  that,  Senator. 

SENATOR  BARNES:  Thank  you. 

SENATOR  D'ALLESANDRO:  Thank  you. 

Question  is  on  the  adoption  of  the  floor  amendment. 

A  division  vote  was  requested. 

Yeas:  10  -  Nays:  13 

Floor  amendment  failed. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  just  rise  to  applaud 
that  we  are  in  fact  studying  these  issues.  As  you  look  at  the  hearing 
report,  I  thought  it  might  be  useful  to  bring  out  some  of  the  statistics. 
The  women's  prison  in  Goffstown,  like  the  prison  here  in  Concord,  is 
operating  at  103  to  104  percent  of  capacity,  and  the  number  of  female 
offenders  is  increasing.  Apparently  Rockingham  and  Merrimack  Coun- 
ties send  prisoners  to  the  facility  as  well  as  some  being  sent  out-of-state. 
What  is  interesting  in  this  statistic  as  well  is  that  on  average  a  prisoner 
at  the  women's  prison  has  one  or  two  children.  So  some  of  them  are  in 
fact  being  moved  out-of-state  with  their  children  being  left  in-state.  The 
average  prisoner  has  a  fourth  grade  education  according  to  this  and  is 
in  prison  between  12  and  14  months.  Clearly  these  are  issues  which 
should  be  of  concern  to  all  of  us.  I  wonder  as  we  reduce  the  membership 
to  one  Senate  member,  how  effective  that  will  be  but  I  believe  that  this 
is  an  important  study  and  volunteer  to  serve  on  it.  If  not,  I  hope  the 
Senator  from  Goffstown  is  able  to.  Thank  you,  Mr.  President. 
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SENATOR  EATON  (In  the  Chair):  Thank  you  for  offering.  Do  we  want 
to  amend  it  to  two  Senators? 

Adopted. 

Ordered  to  third  reading. 

HB  1207-FN-A,  relative  to  a  Global  War  on  Terrorism  operations  ser- 
vice bonus  payment.  Interstate  Cooperation  Committee.  Ought  to  pass, 
Vote  3-0.  Senator  Estabrook  for  the  committee. 

SENATOR  ESTABROOK:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  House  Bill  1207-FN-A.  This  legislation  would  give  $100  per  veteran  in 
recognition  and  appreciation  to  those  who  have  served  in  the  Global  War 
on  Terrorism.  Testimony  at  the  hearing  indicated  that  there  is  no  way  to 
know  exactly  how  many  veterans  might  apply  and  qualify  for  this  bonus. 
The  estimate  is  perhaps  500  for  2005  and  1000  for  2006.  While  $100  per 
veteran  is  not  a  huge  amount,  given  the  state's  tight  fiscal  situation,  it 
does  show  our  appreciation  for  the  veterans  who  have  served  and  our 
appreciation  for  those  now  serving.  The  Interstate  Cooperation  Commit- 
tee recommends  that  this  legislation  be  adopted  and  asks  your  support. 
Thank  you,  Mr.  President. 

Recess. 

Out  of  recess. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  I  understand  that  this 
piece  of  legislation,  if  we  pass  it,  is  going  to  go  to  Senate  Finance. 

SENATOR  EATON  (In  the  Chair):  Correct. 

SENATOR  BARNES:  I  will  take  my  floor  amendment  to  Senate  Finance. 
Thank  you,  Mr.  President. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  would  just  like  to 
lend  my  support  to  House  Bill  1207.  This  was  something  that  was  dis- 
cussed a  couple  of  nights  ago  at  the  State  Veterans  Advisory  Commit- 
tee who  were  very  in  strong  support  of  this  legislation.  Now  under- 
standably in  the  past,  there  has  always  been  end  dates  to  wars  and 
conflicts  when  it  comes  to  the  passage  of  bonus  bills  of  this  nature,  but 
also  understanding  that  the  global  war  on  terrorism  looks  like  it  could 
be  infinite  or  it  could  be  a  long  time  before  we  have  an  end  date.  So  I 
think  that  although  we  are  setting  somewhat  of  a  precedence,  it  is  a 
good  precedence.  So  I  would  just  encourage  the  body  to  support  this 
legislation.  Thank  you,  Mr.  President. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

HB  697-FN,  relative  to  the  sale  of  motor  fuel.  Transportation  Commit- 
tee. Ought  to  pass  with  amendment.  Vote  5-0.  Senator  Kenney  for  the 
committee. 

Senate  Transportation 
April  1,  2004 
2004-1008S 
03/05 

Amendment  to  HB  697-FN 
Amend  the  bill  by  replacing  section  7  with  the  following: 

7  New  Section;  Road  Tolls;  Retention  of  Records  by  Retail  Dealers. 
Amend  RSA  260  by  inserting  after  section  43  the  following  new  section: 
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260:43-a  Retention  of  Records  by  Retail  Dealers,  and  Transporters. 
Each  retail  dealer  shall  maintain  and  keep  for  a  period  of  3  years  records 
of  motor  fuel  and  petroleum  products,  including  purchases  of  product, 
opening  and  closing  inventory  readings,  and  pump  meter  readings. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill  697-FN 
ought  to  pass  with  amendment.  This  bill  makes  changes  in  the  laws  re- 
lating to  licensure,  penalties,  and  enforcement  under  the  road  toll  stat- 
utes. The  bill  also  establishes  notice  requirements  for  dyed  special  fuel. 
The  Department  of  Safety  testified  that  House  Bill  697-FN  would  enable 
the  department  to  improve  its  enforcement  over  individuals  and  business 
entities  that  intentionally  evade  motor  fuel  taxes.  When  the  people  evade 
these  taxes,  the  state  loses  funds  and  allows  dishonest  individuals  a  signifi- 
cant advantage  over  honest  businesses  that  are  properly  paying  fuel  taxes. 
Please  join  the  Transportation  Committee  in  voting  House  Bill  697-FN 
ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  would  like  to  make  sure 
that  this  goes  to  Finance,  please? 

SENATOR  EATON  (In  the  Chair):  May  I  see  you  for  one  second,  please? 

SENATOR  GREEN:  Yes. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

HB  812,  relative  to  state  acquisition  of  privately-owned  airports.  Trans- 
portation Committee.  Ought  to  pass.  Vote  5-0.  Senator  Morse  for  the 
committee. 

SENATOR  MORSE:  Thank  you,  Mr.  President.  I  move  House  Bill  812 
ought  to  pass  with  amendment.  This  bill  establishes  new  requirements 
for  state  acquisition  of  airports  in  New  Hampshire  under  RSA  422:19. 
The  state  will  maintain  its  first  right  of  refusal  over  purchases  of  pri- 
vately owned  airports.  All  airports  purchased  under  this  section  will 
be  held  and  maintained  in  the  statewide  airport  system  until  the  state 
chooses  to  sell  or  transfer  the  property.  If  the  state  is  unable  to  sell  or 
transfer  the  airport  to  a  local  municipality,  county,  or  airport  author- 
ity within  5-years,  the  property  will  be  offered  for  sale  or  lease  to  any 
party  for  any  purpose.  House  Bill  812  also  requires  the  Director  of  the 
Division  of  Aeronautics  and  the  Aviation  Users  Advisory  Board  to  pre- 
pare a  report  on  the  preservation  of  privately  owned  airports  in  coor- 
dination with  local  municipalities.  This  report  will  be  used  as  a  plan- 
ning and  development  tool  to  help  the  state  and  local  municipalities 
keep  the  remaining  airports  in  New  Hampshire  viable.  The  Transporta- 
tion Committee  unanimously  recommends  House  Bill  812.  Thank  you, 
Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  1179-FN,  relative  to  driver  education  training  reimbursement.  Trans- 
portation Committee.  Inexpedient  to  legislate.  Vote  4-1.  Senator  Kenney 
for  the  committee. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill 
1179-FN  inexpedient  to  legislate.  This  bill  would  require  the  Driver 
Education  Reimbursement  Fund  to  reimburse  private  driver  educa- 
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tional  courses  along  with  the  secondary  school  driver  education  courses 
that  we  presently  do  now.  While  in  principle,  reimbursing  all  the  stu- 
dents is  a  nice  idea;  the  state's  fiscal  situation  is,  at  this  point,  that  we 
cannot  afford  to  make  a  major  policy  change  like  this.  If  this  bill  were 
to  pass,  the  state's  General  Fund  would  lose  an  estimated  $600,000  a 
year.  For  this  reason,  the  Transportation  Committee  recommends  House 
Bill  1179-FN  inexpedient  to  legislate.  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  the 
inexpedient  to  legislate  motion  on  this.  Our  constitution  says  that  we 
ought  not  to  support  monopolies  or  establish  monopolies.  What  this  is 
doing  is  furthering  the  monopoly  of  the  public  schools  offering  the  driver 
education.  Now  the  driver  education  is  paid  for  by  the  fee  that  every- 
body pays  when  they  get  their  vanity  license  plates.  Everybody  that  gets 
a  vanity  license  plate  pays  $25  extra  for  having  that  vanity  plate.  Those 
funds  flow  into  this  account  and  pay  for  driver  education.  The  purpose 
for  that  is  to  provide  young  drivers  with  driver  education.  I  see  no  pur- 
pose in  saying  that  only  public  schools  should  be  doing  this  driver  edu- 
cation when  we  have  people  who  are  perfectly  capable  of  doing  the  same 
thing  in  the  private  sector.  We  should  not  be  maintaining  a  monopoly 
in  this  situation  by  saying  that  the  money  can  only  flow  to  the  pubic 
school  driver  education.  The  other  side  of  this  problem  is  that  there  is 
a  problem  for  people  in  private  schools  and  home  schooled  getting  into 
the  public  school  driver  education  classes.  There  is  not  enough  room  for 
them.  I  have  been  told  by  private  school  and  home  school  people  that 
they  sometimes  have  to  wait  until  they  are  18,  which  is  when  they  can 
get  a  drivers  license  without  driver  education,  I  believe  that  is  the  cur- 
rent law,  to  get  their  license,  simply  because  they  can  not  get  space  in 
the  public  school  driver  education  program.  Those  spaces  go  first  to  the 
students  in  the  public  school  system.  I  think  this  bill  is  fine.  Now  the 
argument  that  it  is  going  to  take  some  money  out  of  the  general  fund. 
It  is  not  general  fund  money  to  start  with.  It  is  driver  education  money 
to  start  with.  Anything  that  is  not  used  might  flow  to  the  general  fund. 
So  it  might  take  some  money  that  would  otherwise  flow  to  the  general 
fund  and  use  it  for  its  intended  purpose.  The  intended  purpose  of  this  fund 
is  to  pay  for  driver  education,  not  for  public  school  provided  driver  edu- 
cation, it  is  to  provide  for  driver  education  for  young  students  so  that  they 
can  become  good  drivers.  I  think  that  we  all  want  every  person  out  there 
that  becomes  a  driver,  to  go  through  driver  education.  The  current  situa- 
tion is  forcing  some  people  to  avoid  that  and  simply  wait  until  they  are 
old  enough  to  get  the  license  without  driver  education,  therefore  bypass- 
ing that  opportunity  to  learn  how  to  do  it  right.  So,  I,  myself,  am  voting 
no  on  this  inexpedient  to  legislate  and  hope  that  it  will  be  turned  over  and 
we  can  make  it  ought  to  pass.  Thank  you  very  much,  Mr.  President. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  join  Senator  Boyce  in 
opposition  to  the  inexpedient  to  legislate  motion  and  would  urge  a  no 
vote  on  that.  The  Driver  Training  Fund  was  established  a  long  time  ago 
as  a  dedicated  fund  for  supporting  driver  education.  The  $150  per  pu- 
pil that  is  dispersed  out  of  it  is  not  specified  in  law,  that  has  been  an 
executive  branch  decision  to  limit  it  to  $150,  even  as  the  cost  of  driver 
education  has  grown.  When  the  program  started  out,  the  state  funded 
most  if  not  all  the  cost  of  driver  education  with  the  idea  of  providing  that 
incentive  to  improve  the  quality  of  young  drivers  on  the  road.  Over  time, 
as  the  costs  have  risen,  the  state  has  simply  kept  the  same  reimburse- 
ment rate.  Not  a  legislative  decision.  Now  it  costs  $350-$650  for  a  pri- 
vate program,  according  to  testimony  that  we  heard.  The  bill,  if  we 
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passed  it,  would  simply  reimburse  those  students,  the  same  $150  that 
public  schools  get  for  that.  It  is  important  to  note  now  that  more  and 
more  public  schools  are  dropping  driver  education.  Many  kids  in  many 
schools  such  as  Claremont,  their  only  option  is  to  get  it  through  a  pri- 
vate, non-school  program.  I  just  don't  think  that  it  is  fair  that  we  are 
supporting  the  cost  of  the  program  for  some  students  in  the  state  and 
not  for  other  students.  The  House  passed  this.  I  think  it  is  the  right  policy. 
I  think  out  of  the  policy  committee  we  should  pass  this.  If  fundamen- 
tally we  have  budgetary  concerns,  it  should  be  sent  to  Finance  and  per- 
haps if  we  feel  that  we  have  to  block  it  on  financial  concerns,  we  should 
do  it  in  Finance,  but  we  shouldn't  do  it  as  a  matter  of  policy,  it  is  the 
right  policy.  I  urge  you  to  vote  no  on  inexpedient  to  legislate.  Thank 
you,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Kenney,  the 
fiscal  note,  $600,000.  I  got  a  hunch  that  some  members  of  your  commit- 
tee might  have  taken  that  into  consideration  and  try  to  lighten  the  load 
for  the  Finance  Committee  and  taking  care  of  it.  Did  that  $600,000  come 
up  in  your  committee? 

SENATOR  KENNEY:  Senator  Barnes,  to  answer  your  question,  $600,000 
was  a  strong  consideration  of  the  reason  to  inexpedient  to  legislate  this 
bill.  We  understood,  in  testimony,  the  Department  of  Safety,  from  a 
policy  standpoint  was  very  much  in  favor  of  this  bill,  however,  they 
were  not  in  favor  of  it  when  it  came  to  the  financial  aspect  of  it.  Given 
what  we  are  confronted  with  in  the  state  this  year  with  revenue  short- 
falls and  other  issues  and  balancing  the  budget,  it  was  not  the  year  to 
pass  this. 

SENATOR  BARNES:  Do  you  think  that  if  we  get  rid  of  it  now,  or  if  we 
don't  get  rid  of  it  now,  we  are  going  to  go  through  the  same  process  when 
the  Finance  Committee  brings  the  bill  out?  We  would  just  have  another 
inexpedient  to  legislate  when  it  comes  out  of  there? 

SENATOR  KENNEY:  Yes,  I  do  believe  that. 

SENATOR  BARNES:  Thank  you. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

HB  1276-FN,  relative  to  special  number  plates  for  veterans  and  estab- 
lishing a  committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star.  Transpor- 
tation Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator 
Kenney  for  the  committee. 

Senate  Transportation 
April  1,  2004 
2004-1009S 
03/05 

Amendment  to  HB  1276-FN 
Amend  paragraph  II  of  section  2  of  the  bill  by  replacing  it  with  the  fol- 
lowing: 

II.  The  members  of  the  committee  shall  be  as  follows: 

(a)  Four  members  of  the  house,  appointed  by  the  speaker  of  the 
house  of  representatives. 

(b)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 
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Amend  paragraph  VI  of  section  2  of  the  bill  by  replacing  it  with  the  fol- 
lowing: 

VI.  The  committee  shall  report  its  findings  and  any  recommenda- 
tions for  proposed  legislation  to  the  speaker  of  the  house  of  representa- 
tives, the  president  of  the  senate,  the  house  clerk,  the  senate  clerk,  the 
governor,  and  the  state  library  on  or  before  November  30,  2004. 

MOTION  TO  TABLE 

Senator  Kenney  moved  to  have  HB  1276-FN  laid  on  the  table. 
Adopted 

LAID  ON  THE  TABLE 
HB  1276-FN,  relative  to  special  number  plates  for  veterans  and  estab- 
lishing a  committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star. 

HB  1293,  relative  to  emission  control  equipment  for  certain  vehicles. 
Transportation  Committee.  Ought  to  pass.  Vote  5-0.  Senator  Flanders 
for  the  committee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President  and  members  of  the 
Senate.  There  are  four  main  components  to  this  bill.  Number  one,  House 
Bill  1293  exempts  vehicles  from  emissions  equipment  inspections  once 
the  vehicle  becomes  20-years  old.  The  bill  will  also  now  list  in  statute 
the  five  emissions  components  that  must  be  tested.  It  removes  certain 
language  regarding  an  unsuccessful  pilot  program  on  oxygen  sensors. 
And  lastly,  the  bill  authorizes  a  60-day  extension  for  vehicle  owners  to 
make  necessary  repairs  in  the  event  their  vehicle  fails  inspection.  Both 
the  Department  of  Environmental  Services  and  the  Department  of  Safety 
support  this  bill  and  we  ask  you  to  support  this  bill  ought  to  pass. 
Thank  you,  Mr.  President. 

MOTION  TO  TABLE 

Senator  Clegg  moved  to  have  HB  1293  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 
HB  1293,  relative  to  emission  control  equipment  for  certain  vehicles. 

HB  1227,  relative  to  land  assessed  for  current  use  which  is  taken  by 
eminent  domain.  Ways  and  Means  Committee.  Ought  to  pass  with  amend- 
ment. Vote  3-0.  Senator  Clegg  for  the  committee. 

Senate  Ways  and  Means 
March  31,  2004 
2004-0994S 
10/01 

Amendment  to  HB  1227 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  Current  Use  Taxation;  Exceptions  to  Land  Use  Change  Tax;  Appli- 
cation of  Taking  by  Eminent  Domain.  Amend  RSA  79-A:7,  VI(a)  to  read 
as  follows: 

(a)  Land  under  current  use  is  taken  by  eminent  domain  or  any 
other  type  of  governmental  taking  which  would  cause  the  use  change 
penalty  to  be  invoked  because,  by  reason  of  an  actual  physical  change 
or  by  reason  of  size,  the  site  no  longer  conforms  to  criteria  established 
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by  the  board  under  RSA  79-A:4,  L  Such  remaining  land,  regardless 
of  size,  may  continue  in  current  use  until  a  subsequent  change  in 
use  of  the  remaining  land  occurs.  No  tax  or  penalty  under  this 
chapter  shall  be  applied  to  a  landowner  or  to  a  governmental 
entity  when  land  is  taken  by  eminent  domain. 
2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  move  House  Bill  1227 
ought  to  pass  with  amendment.  If  a  portion  of  land  in  current  use  is 
taken  by  eminent  domain,  New  Hampshire  law  is  not  clear  on  whether 
the  remaining  property  will  be  taken  out  of  current  use.  This  bill  clari- 
fies that  if  a  political  division  or  subdivision  takes  land  by  eminent  do- 
main that  the  remaining  property  will  remain  in  current  use  until  the 
landowner  decides  to  take  the  property  out  of  current  use.  The  commit- 
tee adopted  an  amendment  further  clarifying  that  neither  the  landowner 
nor  the  state,  shall  be  assessed  a  tax  or  a  penalty  for  land  taken  out  of 
current  use  by  eminent  domain.  The  committee  unanimously  recommends 
ought  to  pass  with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1411-FN-A,  establishing  a  committee  to  study  funding  sources  for 
the  state  laboratories  and  extending  the  appropriation  to  the  department 
of  corrections  for  the  prison  automation  system.  Ways  and  Means  Com- 
mittee. Ought  to  pass  with  amendment,  Vote  3-0.  Senator  D'Allesandro 
for  the  committee. 

Senate  Ways  and  Means 
April  1,  2004 
2004-0995S 
05/03 

Amendment  to  HB  1411-FN-A 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  establishing  a  committee  to  study  funding  sources  for  the  state 
laboratories;  relative  to  laboratory  fees  and  services;  and  ex- 
tending the  appropriation  to  the  department  of  corrections  for 
the  prison  automation  system. 

Amend  the  bill  by  replacing  all  after  section  7  with  the  following: 

8  Office  of  Information  Technology;  Oversight  and  Reporting  Required. 
The  office  of  information  technology  shall  provide  a  report  every  30  days 
to  the  fiscal  committee  of  the  general  court  and  to  the  house  and  senate 
ways  and  means  committees  on  the  progress  of  the  prison  automation 
project  beginning  September  30,  2004,  until  the  funds  appropriated  and 
extended  for  such  purpose  in  section  6  of  this  act  are  fully  expended.  The 
reports  shall  include  the  current  total  project  cost,  funds  encumbered, 
actual  expenditures,  and  the  estimated  completion  date  for  the  project. 

9  State  Laboratory  Committee  Established.  The  general  court  recog- 
nizes that  certain  functions  of  state  government  may  directly  or  indi- 
rectly compete  with  services  and  products  otherwise  provided  by  the 
private  sector.  State  government  has  a  responsibility  to  consider  very 
carefully  any  decision  to  provide  products  and  services  to  the  public  at 
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large,  particularly  where  the  products  and  services  to  be  provided  may 
compete  with  similar  products  or  services  offered  by  the  private  sector. 
Therefore,  there  is  hereby  established  the  state  laboratory  committee, 
a  study  committee  to  examine  the  current  structure  of  the  state  labo- 
ratory to  identify  those  services  which  compete  directly  with  the  private 
sector  and  to  examine  the  true  costs  of  providing  such  services  where 
private  market-priced  services  are  concerned. 

I.  The  members  of  the  committee  shall  be  as  follows: 

(a)  Three  members  of  the  senate,  appointed  by  the  president  of  the 
senate,  one  of  whom  shall  be  a  member  of  the  senate  environment  com- 
mittee, one  of  whom  shall  be  a  member  of  the  senate  ways  and  means 
committee,  and  one  of  whom  shall  be  a  member  of  the  senate  finance 
committee. 

(b)  Three  members  of  the  house  of  representatives,  appointed  by  the 
speaker  of  the  house  of  representatives,  one  of  whom  shall  be  a  member 
of  the  house  environment  and  agriculture  committee,  one  of  whom  shall 
be  a  member  of  the  house  ways  and  means  committee,  and  one  of  whom 
shall  be  a  member  of  the  house  finance  committee. 

IL  Members  of  the  committee  shall  receive  mileage  at  the  legisla- 
tive rate  when  attending  to  the  duties  of  the  committee. 
IIL  The  committee  shall: 

(a)  Determine  the  extent  to  which  the  state  laboratory  competes 
against  the  private  sector  in  offering  its  products  and  services  to  the 
general  public. 

(b)  Examine  the  benefits  and  true  cost  savings  to  the  state  associ- 
ated with  the  possibility  of  phasing  out  those  services  in  which  the  state 
unfairly  competes  against  the  private  sector  today. 

(c)  Review  similar  operations  and  the  competitive  position  in  the 
marketplace  of  similarly-provided  laboratory  services  of  other  states. 

(d)  Evaluate  the  need  to  refocus  the  role  and  responsibilities  of  the 
state  laboratory  services  to  provide  necessary  services  available  in  the 
private  sector,  such  as  those  related  to  homeland  security. 

(e)  Develop  recommendations  and  legislative  proposals  for  reorga- 
nization and  implementation  of  changes  based  on  the  findings  of  this 
committee. 

(f)  Study  other  issues  deemed  relevant  to  the  committee's  purpose. 

(g)  Solicit  relevant  information  and  testimony  from  the  following 
individuals  and  organizations: 

(1)  The  New  Hampshire  Municipal  Association. 

(2)  The  New  Hampshire  Waterworks  Association. 

(3)  The  Business  and  Industry  Association  of  New  Hampshire. 

(4)  The  Lab  Association  of  New  Hampshire. 

(5)  American  Council  of  Engineering  Companies-New  Hampshire 
Chapter. 

(6)  The  commissioner  of  the  department  of  health  and  human 
services,  or  designee. 

(7)  The  commissioner  of  the  department  of  environmental  ser- 
vices, or  designee. 

(8)  The  commissioner  of  the  department  of  safety,  or  designee. 
IV,  The  members  of  the  study  committee  shall  elect  a  chairperson 

from  among  the  members.  The  first  meeting  of  the  committee  shall  be 
called  by  the  first-named  senate  member.  The  first  meeting  of  the  com- 
mittee shall  be  held  within  45  days  of  the  effective  date  of  this  section. 
Four  members  of  the  committee  shall  constitute  a  quorum. 
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V.  The  committee  shall  report  its  findings  and  any  recommendations 
for  proposed  legislation  to  the  president  of  the  senate,  the  speaker  of  the 
house  of  representatives,  the  senate  clerk,  the  house  clerk,  the  gover- 
nor, and  the  state  library  on  or  before  November  1,  2004. 

10  Public  Health;  Laboratory  of  Hygiene;  Fee  Required;  Fees  Changed. 
RSA  131:3-a,  I-HI  is  repealed  and  reenacted  to  read  as  follows: 

L  Fees  for  analyses  required  by  the  federal  Safe  Drinking  Water  Act 
or  offered  as  a  service  shall  be  set  by  following  the  cost  allocation  method 
established  for  reimbursements  to  the  state  from  grants  funded  by  the 
United  States  Environmental  Protection  Agency  (EPA). 

(a)  Inorganic  chemicals  $360/400 

(b)  Synthetic  organic  chemicals  $  750 

(c)  Volatile  organic  chemicals  $  130 

(d)  Radiologicals 

(1)  Analytical  gross  alpha  $     60 

(2)  Uranium  (activity)  $  150 

(3)  Uranium  (mass)  $     15 

(4)  Radium  226  $  150 

(5)  Radon  $     25 

(e)  Standard  analysis  $  115 

(f)  Bacteria  as  CTS/lOOml  $     25 

(g)  Bacteria  as  P-A/lOOml  $  20 
(h)  Lead  and  copper  $  30 
(i)  Total  trihalomethanes  $  75 
(j)  Total  organic  carbon  $  50 
(k)  Haloacetic  acids  $  100 
(1)  Nitrate/Nitrite  $  13 
(m)  Specific  ultraviolet  absorbance  $  150 
(n)  Water  quality  parameters  $     40 

II.  Fees  for  analyses  of  the  following  special  parameters  not  required 
by  the  federal  Safe  Drinking  Water  Act  shall  be: 

(a)  Asbestos  $     35 

(b)  Bacteria  as  MPN/lOOml  $     35 

(c)  Biosuitability  $  150 

(d)  Fluoride  $     13 

(e)  Individual  metals  $     15 

(f)  Iron  bacteria  $     30 

(g)  Methyl  tertiary  butyl  ether  $  75 
(h)  Standard  plate  count  $  30 
(i)  Thermometer  calibration  $  15 
(j)  Total  petroleum  hydrocarbons  $  115 
(k)  Total  phosphorous  $  15 
(1)  Non-specific  analytical  investigation  $  70  per  hour 
(m)  Other  tests  at  calculated  cost 
(n)  Expedited  service  2  times  list  price 

III.  Fees  for  analysis  of  the  following  parameters  in  support  of  the 
department's  private  homeowner  initiative  shall  be: 

(a)  Bacteria,  chloride,  nitrate  $     35 

(b)  Drinking  water  bacteria  $     20 

(c)  Radiological  analysis  $     90 

(d)  Standard  analysis  $     90 

(e)  Suspected  sewage  $     60 

IV.  Unless  otherwise  prohibited  by  the  Safe  Drinking  Water  Act  or 
the  EPA  grants  referenced  in  paragraph  I,  the  commissioner  of  environ- 
mental services  may  adopt  rules  to  change  the  fees  established  in  para- 
graphs I-III.  Rules  adopted  under  this  paragraph  shall  be  exempt  from 
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RSA  541-A,  and  may  be  amended  or  superseded  annually  based  on  mar- 
ket conditions  and  trends  as  is  the  common  practice  in  private  industry. 
Fees  established  under  this  paragraph  shall  be  designed  to  reflect  the  rate 
of  inflation  as  measured  by  the  most  recent  available  northeast  region 
consumer  price  index  and  to  be  comparable  with  fees  for  similar  services 
offered  by  other  laboratories  in  the  state.  Any  rule  adopted  by  the  com- 
missioner of  environmental  services  under  this  paragraph  shall  be  filed 
with  the  fiscal  committee  of  the  general  court  and  with  the  office  of  leg- 
islative services  within  7  days  of  adoption,  amendment,  or  repeal. 

V.  All  fees  collected  by  the  commissioner  of  environmental  services 
under  this  section  shall  be  deposited  with  the  state  treasurer  as  unre- 
stricted revenue,  with  the  exception  that  50  percent  of  every  analysis  fee 
shall  be  deposited  with  the  state  treasurer  and  reserved  in  a  special 
nonlapsing  fund  to  be  used  by  the  commissioner  of  environmental  services 
for  the  purchase  of  replacement  or  new  laboratory  equipment  designed 
to  improve  service.  The  commissioner  may,  with  prior  approval  of  the 
governor  and  council,  use  funds  in  the  nonlapsing  account  for  unantici- 
pated personnel  or  supply  expenditures  made  necessary  by  unexpected 
changes  in  or  additions  to  federal  or  state  required  laboratory  analyses, 
or  unusual  volume  of  samples. 
11  Effective  Date. 

L  Section  10  of  this  act  shall  take  effect  September  1,  2004. 

IL  The  remainder  of  this  act  shall  take  effect  upon  its  passage. 

2004-0995S 

AMENDED  ANALYSIS 
This  bill: 

I.  Establishes  a  study  committee  to  consider  implementing  a  facility 
fee  to  fund  the  maintenance  and  renovation  of  the  state  laboratories. 

II.  Prevents  the  lapse  of  a  prior  appropriation  to  the  department  of 
corrections  for  a  prison  automation  system. 

III.  Establishes  a  study  committee  to  determine  the  extent  to  which 
the  state  laboratory  competes  against  the  private  sector  in  offering  its 
products  and  services  to  the  general  public. 

IV.  Amends  fees  charged  by  the  state  laboratory  of  hygiene. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President.  I  move  House 
Bill  1411  ought  to  pass  with  amendment.  House  Bill  1411  represents 
a  creative  and  proactive  approach  to  maintaining  and  upgrading  our 
state  laboratories.  The  committee  added  language  in  order  to  autho- 
rize the  Department  of  Environmental  Services  to  adjust  the  fee  struc- 
ture for  certain  laboratory  services.  These  services  are  described  on 
pages  6,  7  and  8  of  the  Senate  Calendar.  Testimony  described  a  situa- 
tion in  which  the  current  fee  structure  does  not  adequately  reflect  the 
cost  of  these  services.  In  addition,  parts  6  and  7  of  the  bill  extend  the 
lapse  of  the  1997  appropriation  for  the  Department  of  Corrections  prison 
automation  system.  The  committee  further  amended  the  bill  to  require 
the  office  of  Information  Technology  to  report  to  the  Fiscal  Committee 
with  copies  to  the  Ways  and  Means  Committees  of  the  House  and  Sen- 
ate every  30  days  on  the  progress  of  the  prison  automation  system.  The 
committee  unanimously  recommends  ought  to  pass  with  amendment 
on  House  Bill  1411.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Senator  O'Hearn  offered  a  floor  amendment. 
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Sen.  O'Hearn,  Dist.  12 

April  8,  2004 

2004-1097S 

03/04 

Floor  Amendment  to  HB  1411-FN-A 

Amend  RSA  131:3-a,  III  as  inserted  by  section  10  of  the  bill  by  insert- 
ing after  subparagraph  (e)  the  following  new  subparagraph: 

(f)  Volatile  organic  chemicals  $130 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment  to  House  Bill  1411.  While  it  is  being  passed  out  I  will  ex- 
plain what  the  amendment  does.  As  we  were  reviewing  this,  we  saw  that 
fees  where  in  there  twice.  We  decided  to  remove  it  and  understood  that 
after  we  removed  it  that  the  fees  need  to  be  in  there  twice.  First  for  the 
Safe  Drinking  Water  Act  which  was  left  in,  but  what  was  removed  and 
needs  to  be  put  back  in  is  in  section  three  of  the  bill  where  it's  analysis 
for  fees  for  the  private  homeowner.  Amendment  1097s  incorporates  those 
fees  for  private  homeowners.  I  encourage  the  Senate  to  vote  in  favor  of 
the  floor  amendment.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Senator  Foster  rule  #42  on  HB  1411. 

TAKEN  OFF  THE  TABLE 

Senator  Gatsas  moved  to  have  HB  1293  taken  of  the  table. 

Adopted. 

HB  1293,  relative  to  emission  control  equipment  for  certain  vehicles. 

Senator  Gatsas  offered  a  floor  amendment. 

Sen.  Gatsas,  Dist.  16 

April  8,  2004 

2004-1106S 

03/01 

Floor  Amendment  to  HB  1293 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  emission  control  equipment  for  certain  vehicles  and 
relative  to  unfair  motor  vehicle  insurance  trade  practices. 

Amend  the  bill  by  inserting  after  section  4  the  following  and  renumber- 
ing the  original  section  5  to  read  as  6: 

5  New  Paragraph;  Unfair  Insurance  Trade  Practices;  Coercion  in  Re- 
quiring Certain  Automobile  Rental.  Amend  RSA  417:4  by  inserting  af- 
ter paragraph  XXI  the  following  new  paragraph: 

XXII.  Coercion  In  Requiring  Certain  Automobile  Rental. 
(a)  No  insurance  company,  and  no  agent  or  adjuster  for  such  in- 
surance company,  that  issues  or  renews  in  this  state  any  policy  of  insur- 
ance covering,  in  whole  or  in  part,  motor  vehicles  shall  require  any  in- 
sured person  or  entity  under  that  policy  to  use  a  particular  company  or 
location  for  the  providing  of  rental  automobile  services  insured  in  whole 
or  in  part  by  that  policy. 


SENATE  JOURNAL  8  APRIL  2004  701 

(b)  No  such  insurance  company,  agent,  or  adjuster  shall  engage  in 
any  act  or  practice  of  intimidation,  coercion,  threat,  for  or  against  any 
such  insured  person  or  entity  to  use  such  a  particular  company  or  loca- 
tion to  provide  such  services  or  products. 

(c)  Nothing  shall  prohibit  any  insurance  company,  agent,  or  adjuster 
from  providing  to  such  insured  person  or  entity  the  name  of  an  automo- 
bile rental  company  with  which  arrangements  may  have  been  made  with 
respect  to  automobile  rental  services.  If  a  name  is  provided,  there  must 
be  disclosure  by  the  insurance  company,  agent,  or  adjuster  to  the  insured 
person  or  entity  that  any  other  automobile  rental  company  or  location  may 
be  used  at  the  discretion  of  the  insured  person  or  entity.  However,  the 
insurer  may  limit  payment  for  such  work  based  on  the  fair  and  reason- 
able price  in  the  area  by  companies  providing  similar  services.  If  an  in- 
dependent rental  company  or  facility  and  an  insured  are  unable  to  agree 
on  a  price,  then  for  the  purposes  of  this  section  "fair  and  reasonable  price" 
shall  mean  the  price  available  from  a  recognized,  competent,  and  conve- 
niently located,  independent  rental  company  or  facility  which  is  willing 
and  able  to  provide  automobile  rental  services  within  a  reasonable  time. 

2004-1106S 

AMENDED  ANALYSIS 
This  bill  modifies  the  exemptions  from  the  emission  control  equipment 
requirements  for  motor  vehicles.  This  bill  also  limits  certain  insurance 
practices  relating  to  automobile  rentals. 

SENATOR  GATSAS:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  What  this  amendment  does  is  it  puts  into  law  that  an  insur- 
ance company  can  not  force  an  individual  about  what  rental  company  they 
can  use  for  an  automobile,  as  they  can't  force  anybody  now  to  use  an  auto 
body  company  for  its  repairs.  This  just  enables  all  the  rental  agents  and 
company's  to  be  on  a  level  playing  field.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Recess. 

Out  of  recess. 

TAKEN  OFF  THE  TABLE 

Senator  Kenney  moved  to  have  HB  1276-FN  taken  of  the  table. 

Adopted. 

HB  1276-FN,  relative  to  special  number  plates  for  veterans  and  estab- 
lishing a  committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star. 

Question  is  on  the  adoption  of  the  committee  amendment  (1009). 

Amendment  adopted. 

Senator  Kenney  offered  a  floor  amendment. 

Sen.  Kenney,  Dist.  3 
Sen.  Morse,  Dist.  22 
Sen.  Below,  Dist.  5 
Sen.  Flanders,  Dist.  7 
Sen.  Martel,  Dist.  18 
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April  8,  2004 
2004- 11 08s 
03/04 

Floor  Amendment  to  HB  1276-FN 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  special  number  plates  for  veterans,  establishing  a 
committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star, 
and  authorizing  rules  relating  to  certain  commemorative  li- 
cense plates. 

Amend  the  bill  by  inserting  after  section  2  the  following  and  renumber- 
ing the  original  section  3  to  read  as  4: 

3  New  Section;  Commemorative  License  Plates.  Amend  RSA  261  by 
inserting  after  section  91  the  following  new  section: 

261:91-a  Commemorative  License  Plates.  The  director  is  authorized  to 
adopt  rules  pursuant  to  RSA  541-A  for  the  design,  sale,  and  distribution 
by  towns  and  cities  celebrating  the  centennial,  bicentennial,  tricentennial, 
or  sesquicentennial  of  the  founding  of  the  town  or  city  or  similar  special 
occasion  in  the  history  of  the  town  or  city,  and  the  display  of  said  plates 
in  place  of  the  front  license  plate  on  vehicles  for  a  period  not  to  exceed 
one  year,  during  which  the  celebration  is  taking  place. 

2004-1108S 

AMENDED  ANALYSIS 
This  bill: 

I.  Makes  certain  veterans  of  World  War  II  eligible  for  special  number 
plates  for  veterans. 

II.  Establishes  a  committee  to  study  establishing  special  number  plates 
for  veterans  who  were  awarded  the  Bronze  Star  or  the  Silver  Star. 

III.  Authorizes  the  director  of  the  division  of  motor  vehicles  to  adopt 
rules  relating  to  commemorative  license  plates. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  This  was  a  request  from  the  Department  of  Safety  to  add 
into  statute  commemorative  license  plates.  In  many  of  the  communities, 
we  have  obviously  our  centennials,  bicentennials,  and  recognition  days. 
This  particular  amendment  would  allow  a  license  plate  to  be  put  on  a 
vehicle  in  a  community,  not  to  exceed  one  year,  while  during  that  cel- 
ebration phase.  So  I  would  just  ask  the  full  body  if  they  would  support 
this  floor  amendment. 

Floor  amendment  adopted. 

Senator  Clegg  offered  a  floor  amendment. 

Sen.  Kenney,  Dist.  3 
Sen.  Morse,  Dist.  22 
Sen.  Martel,  Dist.  18 
Sen.  Flanders,  Dist.  7 

April  8,  2004 

2004-1109S 

03/04 

Floor  Amendment  to  HB  1276-FN 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 
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AN  ACT  relative  to  special  number  plates  for  veterans,  establishing  a 
committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star,  au- 
thorizing rules  relating  to  certain  commemorative  license  plates, 
and  requiring  an  additional  fee  for  certain  motor  vehicle  reg- 
istrations. 

Amend  the  bill  by  inserting  after  section  3  the  following  and  renumber- 
ing the  original  section  4  to  read  as  5: 

4  New  Section;  Registration  Fees;  Convenience  Fee  to  be  Collected. 
Amend  RSA  261  by  inserting  after  section  141-a  the  following  new 
section: 

261:141-b  Convenience  Fee  to  be  Collected.  The  department  shall  col- 
lect an  additional  convenience  fee  for  each  registration  processed  by  elec- 
tronic means,  including  Internet  or  facsimile,  by  adding  2  percent  to  the 
total  registration  fee. 

2004-1109S 

AMENDED  ANALYSIS 

This  bill: 

I.  Makes  certain  veterans  of  World  War  II  eligible  for  special  number 
plates  for  veterans. 

II.  Establishes  a  committee  to  study  establishing  special  number  plates 
for  veterans  who  were  awarded  the  Bronze  Star  or  the  Silver  Star. 

III.  Authorizes  the  director  of  the  division  of  motor  vehicles  to  adopt 
rules  relating  to  commemorative  license  plates. 

IV.  Requires  the  department  of  safety  to  collect  an  additional  fee  for 
motor  vehicle  registrations  processed  by  electronic  means. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  What  this  amendment  does  is  in  June,  we  are  going  to  al- 
low or  we  are  going  to  start  the  process,  of  having  online  registrations. 
You  will  be  able  to  register  your  vehicle  through  the  internet  and  use  a 
credit  card.  When  we  passed  that  law,  we  never  realized  that  when  you 
use  a  credit  card,  there  would  be  a  cost  to  the  state.  The  cost  is  typically 
two  percent,  so  this  amendment  says  that  there  will  be  a  convenience 
fee.  It  says  the  department  shall  collect  an  additional  convenience  fee 
for  each  registration  processed  by  electronic  means  by  adding  two  per- 
cent to  the  total  registration  fee.  We  said  each  registration  because  we 
wanted  to  make  sure  that  a  trucking  company  who  is  going  to  register 
fifty  trucks  doesn't  pay  two  percent  on  just  one  registration  but  every 
single  truck  that  goes  on.  So  we  want  to  make  sure  that  the  state  doesn't 
lose  money  through  internet  registration  and  people  still  have  the  choice 
of  going  to  the  local  community  if  they  don't  want  to  cover  the  expenses 
of  using  a  credit  card.  Thank  you,  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Senator  Clegg,  that 
two  percent  doesn't  seem  to  cover  the  administration  fee  to  handle  the 
process.  If  you  are  going  to  have  to  pay  the  credit  card  company  two 
percent,  well,  it  is  a  break  even  situation  at  best. 

SENATOR  CLEGG:  We  are  only  trying  to  break  even  on  the  cost  of  ac- 
cepting a  credit  card  but  not  on  the  other  administration  parts. 

SENATOR  JOHNSON:  Thank  you. 

Floor  amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  now  adjourn  from  the  early  ses- 
sion, that  the  business  of  the  late  session  be  in  order  at  the  present  time, 
that  all  bills  and  resolutions  ordered  to  third  reading  be,  by  this  reso- 
lution, read  a  third  time,  all  titles  be  the  same  as  adopted,  and  that  they 
be  passed  at  the  present  time. 

Adopted. 

LATE  SESSION 
Third  Reading  and  Final  Passage 
HB  812,  relative  to  state  acquisition  of  privately-owned  airports. 

HB  1227,  relative  to  land  assessed  for  current  use  which  is  taken  by 
eminent  domain. 

HB  1276-FN,  relative  to  special  number  plates  for  veterans  and  estab- 
lishing a  committee  to  study  establishing  special  number  plates  for  vet- 
erans who  were  awarded  the  Bronze  Star  or  the  Silver  Star. 

HB  1293,  relative  to  emission  control  equipment  for  certain  vehicles. 

HB  1298,  establishing  a  committee  to  study  local  dispute  resolution  for 
public  employee  labor  relations. 

HB  1352-FN,  requiring  school  districts  to  recommend  daily  physical 
activity  to  pupils. 

HB  1355,  changing  the  name  of  the  sweepstakes  commission  to  the  lot- 
tery commission. 

HB  1411-FN-A,  establishing  a  committee  to  study  funding  sources  for 
the  state  laboratories  and  extending  the  appropriation  to  the  department 
of  corrections  for  the  prison  automation  system. 

HB  1414,  establishing  a  commission  to  study  issues  regarding  the 
women's  prison  facility. 

ANNOUNCEMENTS 

RESOLUTION 

Senator  Clegg  moved  that  the  Senate  recess  to  the  Call  of  the  Chair  for 
the  sole  purpose  of  introducing  legislation,  receiving  Messages,  and  pro- 
cessing Enrolled  Bill  Reports  and  Amendments,  and  forming  Commit- 
tees of  Conference. 

Adopted. 

In  recess  to  the  Call  of  the  Chair. 

Out  of  Recess. 

April  13,  2004 

2004-1174-EBA 

04/01 

Enrolled  Bill  Amendment  to  HB  812 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  812 
AN  ACT    relative  to  state  acquisition  of  privately-owned  airports 
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Having  considered  the  same,  report  the  same  with  the  following  amend- 
ment, and  the  recommendation  that  the  bill  as  amended  ought  to  pass. 

FOR  THE  COMMITTEE 
Explanation  to  Enrolled  Bill  Amendment  to  HB  812 

This  enrolled  bill  amendment  makes  2  grammatical  corrections  in  the  bill. 

Enrolled  Bill  Amendment  to  HB  812 

Amend  section  1  of  the  bill  by  replacing  line  4  with  the  following: 

by  an  owner  after  July  2,  1989,  shall  be  offered  for  sale  to  the  state  of 

New  Hampshire  in  the  first 

Amend  RSA  422:19,  HI  as  inserted  by  section  1  of  the  bill  by  replacing 
line  2  with  the  following: 

authority  in  the  amount  of  $5,000,000  for  purchase  of  airports  or  option 
to  purchase  in  accordance  with 

Senator  Eaton  moved  adoption. 

Adopted. 

REPORT  OF  COMMITTEE  ON  ENROLLED  BILLS 

The  Committee  on  Enrolled  Bills  has  examined  and  found  correctly  En- 
rolled the  following  entitled  House  and/or  Senate  Bill(s): 

HB  1130,  relative  to  certain  insurance  agents. 

HB  1261,  establishing  a  committee  to  study  alternative  uses  for  a  cer- 
tain rest  area  on  the  F.  E.  Everett  turnpike. 

HB  1275-FN-A,  relative  to  the  role  of  the  department  of  health  and  hu- 
man services  in  juvenile  proceedings. 

HB  1334,  relative  to  retention  of  records  offish  and  game  law  violations 
by  the  fish  and  game  department. 

HB  1397,  relative  to  youth  suicide  prevention. 

HB  1416-FN,  extending  the  property  tax  exemption  for  wooden  poles 
and  conduits  and  establishing  a  committee  to  study  issues  related  to  the 
exemption. 

HB  1426-FN,  relative  to  testing  for  the  human  immunodeficiency  virus. 

Senator  D'Allesandro  moved  adoption. 

Adopted. 

April  8,  2004 

2004-1113-EBA 

03/01 

Enrolled  Bill  Amendment  to  HB  503 

The  Committee  on  Enrolled  Bills  to  which  was  referred  HB  503 

AN  ACT    relative  to  septic  system  construction  permits. 

Having  considered  the  same,  report  the  same  with  the  following 
amendment,  and  the  recommendation  that  the  bill  as  amended  ought 
to  pass. 

FOR  THE  COMMITTEE 
Explanation  to  Enrolled  Bill  Amendment  to  HB  503 

This  enrolled  bill  amendment  corrects  a  reference  in  the  bill. 
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Enrolled  Bill  Amendment  to  HB  503 

Amend  section  2  of  the  bill  by  replacing  line  3  with  the  following: 
485-A:5-b  Municipal  Responsibility. 

Senator  Eaton  moved  adoption. 

Adopted. 

REPORT  OF  COMMITTEE  ON  ENROLLED  BILLS 

The  Committee  on  Enrolled  Bills  has  examined  and  found  correctly  En- 
rolled the  following  entitled  House  and/or  Senate  BilKs): 

HB  464-FN,  establishing  a  criminal  penalty  for  facilitating  a  drug  or 
underage  alcohol  house  party. 

HB  1259,  relative  to  the  medical  certification  required  for  a  walking 
disability  plate  or  placard. 

Senator  D'Allesandro  moved  adoption. 

Adopted. 

LATE  SESSION 

Senator  Clegg  moved  that  the  Senate  adjourn  from  the  late  session. 

Adopted. 

Adjournment. 


April  15,  2004 


The  Senate  met  at  10:00  a.m. 

A  quorum  was  present. 

Dr.  William  Mahoney,  Pastor  of  Eagle  Brook  Christian  Church  in  Raymond, 
New  Hampshire  led  the  Senate  in  prayer. 

Good  morning!  Thank  you  for  the  opportunity  to  be  here  with  you  this 
morning.  This  is  my  first  visit  with  you.  One  of  your  members  here  is  a 
member  in  my  church,  and  has  a  lot  of  nerve  inviting  me  cause  he  said 
that  I  had  two  to  three  minutes  and  he  is  always  criticizing  me  for  be- 
ing long  winded,  so  I  will  try  not  to  do  that  this  morning.  I  would  like 
to  read  to  you  a  passage  of  scripture  I  think  is  appropriate  to  this  set- 
ting, if  not,  in  every  detail  in  certain  ways  from  the  Book  of  Kings  in  the 
Bible.  What  I  would  like  to  read  to  you  is  the  death  of  the  second  King 
of  Israel,  King  David,  and  the  succession  of  the  rule  of  Israel  to  his  son 
Solomon.  Now  what  I  would  like  you  to  note  this  morning  is  what 
Solomon  asked  God  for  when  he  assumed  the  leadership  of  ancient  Is- 
rael, which  I  think  has  an  application  to  us  today.  In  reference  to  David's 
death,  Gods  word  says  this: 

When  the  time  drew  near  for  David  to  die,  he  gave  a  charge  to  Solomon 
his  son.  I  am  about  to  go  the  way  of  all  the  earth  he  said,  so  be  strong, 
show  yourself  a  man  and  observe  what  the  Lord  your  God  requires.  Walk 
in  his  ways  and  keep  his  decrees  and  commands,  his  laws  and  require- 
ments, as  written  in  the  law  of  Moses  so  that  you  may  prosper  in  all  that 
you  do  and  wherever  you  go.  And  that  the  Lord  may  keep  his  promise 
to  me  if  your  descendents  watch  how  they  live  and  if  they  walk  faith- 
fully before  me  with  all  their  heart  and  soul,  you  will  never  fail  to  have 
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a  man  on  the  throne  of  IsraeL  Then  David  rested  with  his  father  and 
was  buried  in  the  city  of  David.  He  had  reigned  forty  years  over  Israel, 
seven  years  in  Hebron,  and  33  in  Jerusalem.  So  Solomon  sat  on  the 
throne  of  his  father  David,  and  his  rule  was  firmly  established.  Then  we 
read  this  in  reference  to  what  Solomon  asked  from  God.  Solomon  made 
an  alliance  with  Pharaoh,  King  of  Egypt  and  married  his  daughter.  He 
brought  her  to  the  city  of  David  until  he  finished  building  his  palace  and 
the  Temple  of  the  Lord,  and  the  wall  around  Jerusalem.  The  people  how- 
ever, were  still  sacrificing  at  the  high  places  because  the  Temple  had 
not  yet  been  built  for  the  name  of  the  Lord.  Solomon  showed  his  love  for 
the  Lord  by  walking  according  to  the  statutes  of  his  father  David,  ex- 
cept that  he  offered  sacrifices  and  burned  incense  on  the  high  places.  The 
King  went  to  Gibeon  to  offer  sacrifices  for  that  was  the  most  important 
high  place.  Solomon  offered  a  thousand  burnt  offerings  on  that  alter.  At 
Gibeon,  the  Lord  appeared  to  Solomon  during  the  night  in  a  dream  and 
God  said,  "ask  for  whatever  you  want  me  to  give  you".  Solomon  an- 
swered, "you  have  shown  great  kindness  to  your  servant.  My  father  David, 
because  he  was  faithful  to  you  and  righteous  and  up  righted  heart.  You 
have  continued  this  great  kindness  to  him  and  have  given  him  a  son  to 
sit  on  his  throne  this  very  day.  Now,  Oh  Lord,  My  God,  you  have  made 
your  servant  King,  in  place  of  my  father  David.  But  I  am  only  a  little 
child  and  do  not  know  how  to  carry  out  my  duties.  Your  servant  is  here 
among  the  people  you  have  chosen,  a  great  people,  too  numerous  to 
count  or  number,  so  give  your  servant  a  concerning  heart  to  govern  your 
people  and  to  distinguish  between  right  and  wrong.  For  who  is  able  to 
govern  this  great  people  of  yours.  The  Lord  was  pleased  that  Solomon 
had  asked  for  this,  so  God  said  to  him,  "Since  you  have  asked  for  this 
and  not  for  long  life  or  wealth  for  yourself,  nor  have  asked  for  the  death 
of  your  enemies,  but  for  a  discernment  in  administering  justice,  I  will 
do  what  you  have  asked.  I  will  give  you  a  wise  and  discerning  heart,  so 
that  there  will  have  never  any  one  like  you,  nor  will  there  ever  be.  More- 
over, I  will  give  you  what  you  have  not  asked  for,  both  riches  and  honor, 
so  that  in  your  life  time,  you  will  have  no  equal  among  Kings.  If  you  walk 
in  my  ways  and  obey  my  statutes  and  commands  as  David  your  father 
did,  I  will  give  you  a  long  life."  Then  Solomon  awoke  and  he  realized  it 
had  been  a  dream.  He  returned  to  Jerusalem  and  stood  before  the  arch 
of  the  Lords  Covenant  and  sacrificed  burnt  offerings  and  fellowship  of- 
ferings. Then  he  gave  a  feast  for  all  of  his  court. 

So  this  morning,  I  would  encourage  you,  men  and  women  who  God  has 
allowed  to  be  in  a  place  of  privilege  and  of  power  and  of  authority,  to 
make  important  decisions  that  affect  many  peoples  lives,  to  seek  Gods 
wisdom  that  he  promises  to  those  that  ask,  and  be  assured  that  not  only 
will  I  lead  us  in  a  prayer  now  for  you,  but  that  I  teach  my  people  to  do 
the  same  on  a  regular  basis,  and  I  count  it  a  privilege  to  be  here  among 
you  this  morning.  Let's  look  to  the  Lord  in  prayer: 

Lord,  God,  we  just  listened  to  what  I  believe  is  Your  inspired  word  and 
to  true  history  that  happened  in  real  time  and  space,  though  thousands 
of  years  ago  and  at  a  different  culture  and  time.  The  principle  here,  ap- 
plies today,  because  God,  You  are  the  same.  I  thank  You,  Lord,  for  each 
person  in  this  room  who  is  serving,  to  do  the  best  they  can  to  follow  their 
heart  and  conscience.  To  be  governing  and  to  be  leading  in  our  society. 
To  administer  justice,  to  create  and  to  seek  the  enforcement  of  laws  that 
benefit  people  in  our  society,  and  ask  God  that  they  would  have  the  hu- 
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mility  that  Solomon  had,  and  the  wisdom  that  he  had,  to  seek  Your  wis- 
dom, and  the  faith  and  the  confidence  to  believe  that  You  will  grant  it  to 
them.  Bless  this  assembly  and  the  decisions  that  they  make  today  and 
each  day.  In  Jesus  Christ  name,  I  pray.  Amen 

Senator  Foster  led  the  Pledge  of  Allegiance. 

Senators  Estabrook  and  Martel  are  excused  for  the  day. 

INTRODUCTION  OF  GUESTS 
COMMITTEE  REPORTS 
HB  803-FN-A-L,  relative  to  the  establishment  of  municipal  economic 
development  and  revitalization  districts  by  municipalities.  Energy  and 
Economic  Development  Committee.  Ought  to  pass  with  amendment, 
Vote  3-0.  Senator  Below  for  the  committee. 

Energy  and  Economic  Development 

April  8,  2004 

2004-1102S 

03/10 

Amendment  to  HB  803-FN-A-LOCAL 
Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Establishment  of  Districts;  Limitations.  Amend  RSA  162-K:5  to  read 
as  follows: 

162-K:5  Establishment  of  Districts;  Limitations.  Upon  a  finding  that 
such  action  will  serve  public  purposes,  the  legislative  body  of  the  munici- 
pality may  create,  within  its  jurisdiction,  development  districts.  The  area 
of  a  district  [shall  not  be  enlarged  after  5  years]  may  be  enlarged  fol- 
lowing the  date  of  designation  of  the  district.  Municipalities  establishing 
development  districts  shall  comply  with  one  of  the  following  limitations: 
L  The  total  acreage  included  in  any  one  development  district  when 
designated  shall  not  exceed  [i-V2]  5  percent  of  the  total  acreage  of  the 
municipality,  and  when  added  to  the  total  current  acreage  within  the 
development  districts  for  which  bonds  remain  outstanding  shall  not  ex- 
ceed [S]  10  percent  of  the  total  acreage  of  the  municipality. 

IL  The  total  assessed  value  of  taxable  real  property  of  any  one  de- 
velopment district  when  designated  shall  not  exceed  [5]  8  percent  of  the 
most  recent  total  assessed  value  of  taxable  real  property  in  the  munici- 
pality, and  when  added  to  the  current  total  assessed  value  of  taxable  real 
property  within  development  districts  for  which  bonds  remain  outstand- 
ing, shall  not  exceed  [4:0]  16  percent  of  the  most  recent  total  assessed 
value  of  taxable  real  property  in  the  municipality. 

SENATOR  BELOW:  Thank  you,  IMr.  President.  I  move  ought  to  pass  with 
amendment  on  House  Bill  803.  This  bill  expands  the  six  parameters  that 
towns  must  follow  in  establishing  "tax  increment  financing"  (TIF)  dis- 
tricts. The  town  of  Bow  wants  to  increase  its  TIF  district,  but  current 
statute  mandates  strict  guidelines,  thus  prohibiting  the  expansion.  The 
committee  amendment  allows  districts  that  are  older  than  five  years  to 
participate  in  these  expansions  if  desired.  The  Energy  and  Economic 
Development  Committee  recommends  that  this  legislation  be  adopted 
with  amendment  and  asks  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 
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HB  1221,  urging  the  oversight  committee  on  telecommunications  to  study 
aspects  of  federal  universal  service  funding.  Energy  and  Economic  Devel- 
opment Committee.  Ought  to  pass  with  amendment,  Vote  5-0.  Senator 
Below  for  the  committee. 

Energy  and  Economic  Development 

April  8,  2004 

2004-llOOs 

03/10 

Amendment  to  HB  1221 
Amend  the  bill  by  deleting  section  1  and  renumbering  the  original  sec- 
tions 2-3  to  read  as  1-2,  respectively. 

Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Oversight  Committee  on  Telecommunications  Study.  The  oversight 
committee  on  telecommunications,  established  in  RSA  374:22-h,  is  hereby 
urged  to  study  the  reasons  for  the  net  loss  of  money  from  the  state,  the 
low  rate  of  funding  for  schools  and  libraries,  and  to  identify  viable  ways 
of  remedying  the  situation,  whether  by: 

L  Decreasing  payments  to  the  fund,  if  possible. 

IL  Advocating  for  revised  program  grant  criteria  that  would  be  more 
favorable  to  applicants  from  New  Hampshire. 

in.  Implementing  a  coordinated,  statewide  effort  to  increase  the 
number  of  successful  applications  to  the  fund  by  eligible  New  Hamp- 
shire parties. 

MOTION  TO  TABLE 

Senator  Below  moved  to  have  HB  1221  laid  on  the  table. 

Adopted. 

LAID  ON  THE  TABLE 
HB  1221,  urging  the  oversight  committee  on  telecommunications  to  study 
aspects  of  federal  universal  service  funding. 

HB  1301,  relative  to  extensions  to  the  intent  to  cut.  Energy  and  Eco- 
nomic Development  Committee.  Ought  to  pass,  Vote  4-0.  Senator  Gallus 
for  the  committee. 

SENATOR  GALLUS:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
House  Bill  1301.  This  bill  provides  better  time  lines  for  gathering  nec- 
essary information  relative  to  timber  operations.  This  data  is  needed  by 
towns  in  order  to  establish  their  tax  rates.  It  is  also  needed  by  DRED 
in  order  to  complete  their  departmental  reports.  The  prior  deadlines  had 
been  arbitrary  selected.  These  deadlines  are  more  reasonable  and  sup- 
ported by  municipalities  as  well  as  the  state.  Additionally,  the  bill  estab- 
lishes a  new  violation  for  beginning  a  timber  cutting  operation  before 
the  appropriate  notices  have  been  filed.  The  Energy  and  Economic  De- 
velopment Committee  recommends  that  this  legislation  be  adopted  and 
asks  your  support.  We  thank  you. 

Senator  Clegg  offered  a  floor  amendment. 

Sen.  Clegg,  Dist.  14 
Sen.  D'Allesandro,  Dist.  20 
Sen.  Gallus,  Dist.  1 
Sen.  Johnson,  Dist.  2 
Sen.  Kenney,  Dist.  3 
Sen.  Boyce,  Dist.  4 
Sen.  Below,  Dist.  5 
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Sen.  Green,  Dist.  6 
Sen.  Flanders,  Dist.  7 
Sen.  Odell,  Dist.  8 
Sen.  Roberge,  Dist.  9 
Sen.  Eaton,  Dist.  10 
Sen.  Peterson,  Dist.  11 
Sen.  O'Hearn,  Dist.  12 
Sen.  Foster,  Dist.  13 
Sen.  Larsen,  Dist.  15 
Sen.  Gatsas,  Dist.  16 
Sen.  Barnes,  Dist.  17 
Sen.  Sapareto,  Dist.  19 
Sen.  Morse,  Dist.  22 
Sen.  Prescott,  Dist.  23 
Sen.  Cohen,  Dist.  24 

April  15,  2004 

2004-1217S 

08/04 

Floor  Amendment  to  HB  1301 

Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  extensions  to  the  intent  to  cut  and  relative  to  the  care, 
maintenance,  and  repair  of  the  law  enforcement  memorial. 

Amend  the  bill  by  inserting  after  section  4  the  following  and  renumber- 
ing the  original  section  5  to  read  as  7: 

5  Law  Enforcement  Memorial;  Maintenance.  Amend  RSA  4:9-a,  11(a) 
to  read  as  follows: 

II.  (a)  The  director  of  the  division  of  plant  and  property  management, 
subject  to  the  direction  and  supervision  of  the  commissioner  of  adminis- 
trative services,  shall  act  as  the  custodian  of  the  law  enforcement  memo- 
rial, and  shall  have  charge  of  all  matters  relating  to  the  care,  maintenance, 
and  repair  of,  and  additions  to,  the  memorial.  For  the  purpose  of  this 
section  the  provisions  of  RSA  21-1  shall  not  apply. 

6  Law  Enforcement  Memorial;  Maintenance.  Amend  RSA  4:9-d,  IV  to 
read  as  follows: 

IV.  The  committee,  through  the  New  Hampshire  law  enforcement 
community,  shall  privately  raise  all  the  money  necessary  for  the  plan- 
ning, design,  [attd]  construction,  and  maintenance  of  the  law  enforce- 
ment memorial.  Notwithstanding  subparagraph  11(b),  the  committee 
shall  have  the  authority  to  expend  the  money  which  is  raised  without 
the  approval  of  governor  and  council. 

2004-1217S 

AMENDED  ANALYSIS 

This  bill  establishes  a  new  violation  for  beginning  a  timber  cutting 
operation  before  the  appropriate  notices  are  filed,  and  makes  various 
date  changes  to  the  timber  cutting  statutes. 

This  bill  also  exempt  the  care,  maintenance,  and  repair  of  the  law  en- 
forcement memorial  from  the  provisions  of  RSA  21-1,  relative  to  the  de- 
partment of  administrative  services. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment.  Mr.  President,  this  amendment  will  allow  the  Law  En- 
forcement Memorial  Committee  to  go  ahead  and  repair  the  problems 
with  the  existing  memorial  without  having  to  go  in  front  of  Governor 
and  Council.  Since  the  law  enforcement  memorial  is  funded  by  private 
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donations  and  doesn't  encumber  any  state  funds,  we  felt  that  Gover- 
nor and  Council's  approval  wasn't  needed.  As  you  can  see,  Mr.  Presi- 
dent, I  believe  that  everyone  here  is  co-sponsor  of  this  amendment. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1399-FN-A,  establishing  the  telecommunications  planning  and  de- 
velopment fund.  Energy  and  Economic  Development  Committee.  Ought 
to  pass  with  amendment.  Vote  5-0.  Senator  Below  for  the  committee. 

Energy  and  Economic  Development 

April  8,  2004 

2004-llOls 

03/10 

Amendment  to  HB  1399-FN-A 
Amend  paragraph  II  of  section  5  of  the  bill  by  replacing  it  with  the  fol- 
lowing: 

II.  The  remainder  of  this  act  shall  take  effect  upon  its  passage. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  1399.  This  bill  moves  the  telecommuni- 
cations planning  and  development  fund  from  the  budget  to  a  dedicated 
fund  that  would  allow  the  Commissioner  of  the  Department  of  Resources 
and  Economic  Development  to  accept  public  and  private  sector  grants, 
gifts  or  donations  of  any  kind  for  the  purpose  of  funding  initiatives  as- 
sociated with  promoting  the  telecommunications  industry  within  New 
Hampshire.  This  would  be  a  special,  non-lapsing  fund  overseen  by  the 
state  Treasurer.  The  committee  amendment  merely  makes  the  bill  effec- 
tive upon  passage.  The  Energy  and  Economic  Development  Committee 
recommends  that  this  legislation  be  adopted  and  asks  for  your  support. 
Thank  you,  Mr.  President. 

SENATOR  GREEN:  Senator  Below,  I  just  want  to  make  sure  as  I  read 
this  that  there  is  no. ..I  know  that  you  are  changing  it  to  a  dedicated  fund, 
is  there  anything  in  here  that  would  indicate  that  this  would  be  an  on- 
going requirement  to  fund  it  with  state  dollars? 

SENATOR  BELOW:  No.  There  is  no  requirement  for  us  to  appropriate 
more  money  into  it.  There  were  some  previous  appropriations.  I  believe, 
in  fact,  some  of  the  initial  funds,  the  appropriations,  came  through  means 
of  a  contribution  by  the  major  telecommunication  industry  in  the  state. 
This  would  allow  those  funds  that  have  been  previously  appropriated 
and  raised,  I  think  actually  part  of  it  was  through  an  assessment  at  the 
PUC,  to  not  lapse,  to  continue.  There  is  not  very  much.  I  forget  the  ex- 
act amount.  It  was  twenty  or  something  thousand,  twenty-five  thousand 
that  is  still  in  the  fund. 

SENATOR  GREEN:  It  would  stay  there? 

SENATOR  BELOW:  It  would  keep  that  from  lapsing  and  it  would  facili- 
tate because  there  are  potential  other  sources  of  funds  to  go  into  this 
fund  and  just  have  that  mechanism  there  on  a  nonlapsing  basis. 

SENATOR  GREEN:  Thank  you.  Senator. 

SENATOR  BELOW:  Thank  you. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Referred  to  the  Finance  Committee  (Rule  #26). 

HB  1131,  establishing  a  committee  to  study  exotic  aquatic  weeds  and 
species.  Environment  Committee.  Ought  to  pass  with  amendment, 
Vote  2-1.  Senator  Below  for  the  committee. 

Environment 
April  7,  2004 
2004-1093S 
06/01 

Amendment  to  HB  1131 
Amend  RSA  487:30,  Il(a)  as  inserted  by  section  1  of  the  bill  by  replac- 
ing it  with  the  following: 

IL(a)  The  members  of  the  committee  shall  be  as  follows: 

(1)  Five  members  of  the  house  of  representatives,  appointed  by 
the  speaker  of  the  house. 

(2)  One  member  of  the  senate,  appointed  by  the  president  of  the 
senate. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  move  House  Bill  1131 
ought  to  pass  with  amendment.  This  legislation  creates  a  statutory  com- 
mittee to  study  exotic  aquatic  weeds  and  species.  There  have  been  many 
bills  that  have  been  introduced  to  deal  with  this  issue  over  recent  years. 
The  study  committee  will  be  able  to  take  a  broad  look  at  aquatic  weeds 
in  lakes  and  ponds  and  develop  strategies  to  eradicate  them.  In  addition, 
DES  has  received  a  grant  of  $1  million,  a  portion  of  which  is  to  be  used 
for  research  on  aquatic  weeds  and  ways  to  prevent  them  from  spread- 
ing. The  committee  will  help  in  advising  on  that.  The  amendment  to  the 
bill  changes  the  membership  from  three  Senators  to  just  one  and  calls 
for  five  Representatives,  instead  of  just  three.  The  Environment  Com- 
mittee asks  your  support  for  the  motion  of  ought  to  pass  with  amend- 
ment. Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1136,  relative  to  homeowner  exemptions  from  certain  environmen- 
tal permitting  and  relative  to  certification  as  a  wetland  scientist.  Envi- 
ronment Committee.  Ought  to  pass  with  amendment.  Vote  3-0.  Senator 
Johnson  for  the  committee. 

Environment 
April  7,  2004 
2004-1086S 
09/01 

Amendment  to  HB  1136 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  relative  to  homeowner  exemptions  from  certain  environmen- 
tal permitting,  relative  to  certification  as  a  wetland  scientist, 
and  making  certain  technical  corrections. 
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Amend  the  bill  by  replacing  section  2  with  the  following: 

2  New  Paragraph;  Homeowner  Exemption.  Amend  RSA  310-A:79  by 
inserting  after  paragraph  IV  the  following  new  paragraph: 

V.  A  homeowner  from  preparing  a  plan  to  provide  vehicular  and  util- 
ity access  to  the  homeowner's  primary  residence  within  50  feet  from  the 
edge  of  a  traveled  way;  provided,  that  he  or  she  complies  with  rules 
adopted  by  the  department  of  environmental  services  and  standards 
adopted  by  the  board. 

Amend  the  bill  by  inserting  after  section  5  the  following  and  renumber- 
ing the  original  section  6  to  read  as  8: 

6  Reference  Change.  Amend  RSA  147-A:5-a,  I  to  read  as  follows: 

I.  Any  laboratory  conducting  tests  for  the  presence  of  hazardous  waste, 
other  than  water  [analysis  tests  conducted  pursuant  to  RSA  148-B:4]  test- 
ing laboratories  accredited  under  RSA  485:44,  may  apply  for  certi- 
fication by  the  department. 

7  Reference  Changes.  RSA  507-B:10,  VI  -X  are  repealed  and  reenacted 
to  read  as  follows: 

VI.  RSA  485,  relative  to  the  safe  drinking  water  act. 

VII.  RSA  485-A,  relative  to  pollution  and  waste  disposal 

VIII.  RSA  149-M,  relative  to  solid  waste  management. 

2004-1086S 

AMENDED  ANALYSIS 
This  bill: 

I.  Exempts  homeowners  from  certain  environmental  permitting,  and 
establishes  detailed  qualifications  to  be  certified  as  soil  scientists. 

II.  Requires  the  department  of  environmental  services  to  recognize 
an  exemption  from  the  dredge  and  fill  permitting  requirements  for  a 
2-year  period. 

III.  Corrects  certain  statutory  references. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Originally  I  thought 
that  I  was  going  to  table  this  bill  but  that  is  not  the  case  if  anyone  is  con- 
fused about  that.  I  move  House  Bill  1136  ought  to  pass  with  amendment. 
This  legislation  outlines  clear  criteria  for  future  wetland  scientists  to  be 
licensed  in  this  state.  It  also  provides  an  exemption  for  homeowners,  so 
that  they  may  install  a  driveway  on  their  primary  residence  without  go- 
ing through  a  wetland  scientist  or  septic  designer,  although  a  permit  for 
the  driveway  is  still  required.  The  validation  date  for  minimum  impact 
used  by  loggers  is  also  extended  to  two-years.  The  amendment  makes 
a  change  to  a  statutory  reference.  The  Environment  Committee  asks 
your  support  for  the  motion  of  ought  to  pass  with  amendment.  Thank 
you,  Mr.  President. 

SENATOR  CLEGG:  Senator  Johnson,  since  I  confuse  easy,  I  understand 
that  you  made  the  statement  House  Bill  1136  was  not  the  bill  that  you 
were  going  to  ask  to  table? 

SENATOR  JOHNSON:  That  is  correct. 

SENATOR  CLEGG:  Would  the  bill  be  House  Bill  1148?  Would  that  be 
the  bill? 

SENATOR  JOHNSON:  That  would  be  the  bill. 

SENATOR  CLEGG:  Thank  you. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  Senator  Johnson,  I  have 
had  a  couple  of  constituents  call  me  in  regard  to  the  residential  home- 
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owner  who  might  be  putting  in  a  driveway  that  might  be  exceedingly  long. 
I  use  an  example  of  when  I  was  a  kid.  I  worked  on  a  farm  that  was  called 
the  Daily's  Blueberry  Mountain  Farm.  Where  that  road  was  literally  al- 
most a  mile  long.  I  am  wondering,  is  there  any  type  of  restrictions  to  say 
how  long  this  driveway  might  be  to  the  primary  residential  homeowner? 

SENATOR  JOHNSON:  I  think  the  only  thing  that  I  recall  that  there 
was  a  discussion  on  was  the  fifty  foot  rule,  which  was  addressed  fur- 
ther along  in  the  legislation.  I  don't  recall  any  other  discussion  about 
the  length  of  the  driveway  with  the  exception  that  they  still  have  to 
get  a  driveway  permit. 

SENATOR  KENNEY:  Thank  you. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  If  you  look  on  page  eight 
of  today's  calendar,  at  the  top  of  the  page,  there  is  an  amendment  to 
the  homeowner's  section  of  the  bill,  which  is  very  short,  the  Roman  V, 
at  the  top  of  page  eight.  The  words  "within  50  feet  from  the  edge  of  a 
traveled  way"  was  inserted,  that  is  what  Senator  Johnson  was  refer- 
ring to.  It  was  incorporated  into  the  committee  amendment.  That  had 
general  support  because  the  concern  was  that  somebody  putting  in  a 
mile  long  driveway  or  something,  that  might  have  some  greater  im- 
pacts that  would  need  careful  review.  This  was  to  address  the  typical 
situation  where  somebody  might  need  to  put  in  a  culvert  near  the  edge 
of  the  road,  and  rather  than  have  to  have  a  wetlands  scientist  to  ex- 
amine whether  the  ditch  is  a  wetland  and  such,  they  can  go  ahead  and 
get  their  culvert  in  without  having  to  bring  in  these  outside  parties  to 
get  the  driveway  in.  Probably  most  homes,  even  beyond  the  50',  aren't 
going  to  have  wetlands  issues.  But  there  often  are  wetlands  issues  at 
the  edge  of  the  road,  because  there  is  a  ditch. 

SENATOR  KENNEY:  Senator  Below,  so  you  are  saying  that,  for  a  new 
home,  anything  of  a  driveway  that  is  beyond  50'  would  have  to  have  a 
soil  scientist? 

SENATOR  BELOW:  No.  No.  Only  if  there's  issues  about  there  being  wet- 
lands there,  which  there  often  isn't.  I  mean,  it's  just  obvious  that  there  is 
no  wetlands.  The  problem  is  that  there  are  often  wetlands  in  that  area 
where  there's,  in  a  narrow  sense,  of  the  area  where  you  need  to  put  in  a 
culvert  where  you  are  coming  off  the  edge  of  the  road.  This  is  in  a  larger 
context  which  I  am  not  sure  I  can  refer  you  to  right  now,  but  the  prob- 
lem has  been  that  people  even  just  wanting  to  put  in  a  driveway  with  a 
culvert,  have  had  to  engage  wetland  scientists  because  of  the  issue  that 
there  is  a  wet  area  often  at  the  edge  of  a  road  or  the  edge  of  a  property.  I 
don't  believe  even  longer  driveways  would  necessarily  require  this  involve- 
ment because  typically  they  aren't  wetlands.  If  you  have  a  long  driveway 
and  there  are  wetlands  you  are  starting  to  cross,  you  would  need  to  en- 
gage in  a  soil  scientist  or  a  wetlands  probably. 

SENATOR  KENNEY:  Thank  you. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  The  bill  is  appreciated. 
I  am  glad  that  Senator  Johnson  has  chosen  to  go  right  ahead  and  bring 
it  forward  as  it  does  provide  some  relief  to  homeowners  when  you  are 
looking  to  access  a  property  and  it  really  is  a  simple  matter  of  putting  in 
a  culvert,  having  the  driveway  going  ovei-  it  and  not  have  the  additional 
expense  of  going  through  all  the  diff^^'ent  environmental  permitting  or 
requirements,  or  at  least  to  such  a  d  ^  ee,  is  a  great  help  to  homeowners 
and  makes  a  lot  of  sense.  It  also  keeps  ^he  affordability  of  housing  within 
sight  for  people  when  they  are  buil^     (  a  new  home.  There  are  areas  in 
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my  own  community,  I  can  tell  you,  where  minimum  set  back  is  75'  from 
the  road.  So  this  particular  bill  is  not  going  to,  I  am  afraid,  be  a  help  to 
everyone.  But  it  is  certainly  some  progress  which  is  appreciated.  Thank 
you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1148,  defining  a  wetland  for  the  purpose  of  fill  and  dredge  in  wet- 
lands and  for  local  land  use  planning.  Environment  Committee.  Ought 
to  pass  with  amendment,  Vote  3-0.  Senator  Below  for  the  committee. 

Environment 
April  7,  2004 
2004-1096S 
06/10 

Amendment  to  HB  1148 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    defining  a  wetland  for  the  purpose  of  fill  and  dredge  in  wet- 
lands and  relative  to  the  wetlands  council  appeal  process. 

Amend  the  bill  by  replacing  section  2  with  the  following: 

2  Appeals;  Receipt  by  Wetlands  Council.  Amend  RSA  482-A:10,  IV  to 
read  as  follows: 

IV.  An  appeal  from  a  decision  of  the  department  after  reconsideration 
shall  be  filed  with  the  wetlands  council  within  30  days  of  the  department's 
decision.  An  appeal  shall  he  considered  timely  filed  and  received  by 
the  wetlands  council  if  postmarked  or  hand  delivered  to  the  wet- 
lands council  on  or  before  the  thirtieth  day  from  the  date  of  the 
department's  decision.  Filing  of  the  appeal  shall  be  made  by  certified 
mail  or  hand  delivery  to  the  [chairperson  of  the]  wetlands  council,  with 
a  copy  sent  to  the  department.  An  appeal  to  the  council  shall  contain  a 
detailed  description  of  the  land  involved  in  the  department's  decision  and 
shall  set  forth  fully  every  ground  upon  which  it  is  claimed  that  the  deci- 
sion complained  of  is  unlawful  or  unreasonable. 

2004-1096S 

AMENDED  ANALYSIS 

This  bill  defines  "wetlands"  for  purposes  of  RSA  482-A,  fill  and  dredge 
in  wetlands. 

This  bill  also  establishes  a  criterion  for  timely  filing  of  an  appeal  to 
the  wetlands  council. 

MOTION  TO  TABLE 

Senator  Below  moved  to  have  HB  1148  laid  on  the  table. 
Adopted. 

LAID  ON  THE  TABLE 

HB  1148,  defining  a  wetland  for  the  purpose  of  fill  and  dredge  in  wet- 
lands and  for  local  land  use  planning. 

HB  1296,  establishing  a  committee  to  study  the  authority  to  inspect 
food  by  the  department  of  health  and  human  services  and  the  depart- 
ment of  agriculture,  markets,  and  food.  Executive  Departments  and 
Administration  Committee.  Ought  to  pass  with  amendment,  Vote  4-0. 
Senator  Peterson  for  the  committee. 
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Senate  Executive  Departments  and  Administration 

April  9,  2004 

2004-1122S 

08/03 

Amendment  to  HB  1296 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  establishing  a  committee  to  study  the  authority  to  inspect  food 
by  the  department  of  health  and  human  services  and  the  de- 
partment of  agriculture,  markets,  and  food,  and  relative  to  food 
service  licensure. 

Amend  the  bill  by  replacing  section  1  with  the  following: 

1  Committee  Established.  There  is  established  a  committee  to  study 
the  authority  to  inspect  food  by  the  department  of  health  and  human 
services  and  the  department  of  agriculture,  markets,  and  food. 

Amend  paragraph  1  of  section  2  of  the  bill  by  replacing  it  with  the  fol- 
lowing: 

I.  The  committee  shall  be  comprised  of  3  members  of  the  house  of 
representatives,  appointed  by  the  speaker  of  the  house. 

Amend  the  bill  by  replacing  section  4  with  the  following: 

4  Chairperson;  Quorum.  The  members  of  the  study  committee  shall 
elect  a  chairperson  from  among  the  members.  The  first  meeting  of  the 
committee  shall  be  called  by  the  first-named  member.  The  first  meeting 
of  the  committee  shall  be  held  within  45  days  of  the  effective  date  of  this 
section.  Two  members  of  the  committee  shall  constitute  a  quorum. 

Amend  the  bill  by  inserting  after  section  5  the  following  and  renum- 
bering the  original  section  6  to  read  as  7: 

6  Food  Service  Licensure;  Definition.  Amend  RSA  143-A:3,  V  to  read 
as  follows: 

V.  "Occasional  food  service  establishment"  means  any  food  service 
establishment  operated  by  a  private  or  public  organization  or  institution, 
whether  profit  or  nonprofit,  which  prepares  food  or  drink  for  sale  or  for 
service,  and  any  other  eating  or  drinking  establishment  or  operation 
where  food  is  served  or  provided  for  the  public  with  or  without  charge, 
no  more  than  [4  days]  48  hours  during  a  30-day  period. 

2004-1122S 

AMENDED  ANALYSIS 

This  bill  establishes  a  committee  to  study  the  authority  to  inspect  food 
by  the  department  of  health  and  human  services  and  the  department  of 
agriculture,  markets,  and  food. 

This  bill  also  clarifies  the  definition  of  occasional  food  service  estab- 
lishment in  the  food  service  licensure  statute. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
with  amendment  on  House  Bill  1296  which  creates  a  committee  to  look 
at  how  food  prepared  for  sale  is  regulated  in  our  state.  Currently,  two 
state  departments,  one  federal  department  as  well  as  municipalities  are 
involved  in  food  inspection.  The  committee  amended  the  bill  to  make  it 
a  study  committee  made  up  of  just  House  members  and  to  clarify  the 
definition  of  "occasional  food  service  establishment"  as  one  that  serves 
or  prepares  food  for  the  public  for  no  more  than  48  hours  during  a  30-day 
period.  The  current  definition  of  four  days  has  been  interpreted  by  some 
officials  such  that  one  hour  equals  one  day  which  is  not  the  intent  of  the 
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law  in  our  opinion  and  hurts  the  small  business  owner.  The  commit- 
tee sees  the  bill  as  one  that  will  help  to  identify  and  enhance  efficien- 
cies in  the  system  and  unanimously  recommends  1296  ought  to  pass 
with  amendment.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1423-FN,  relative  to  reimbursement  of  travel  expenses  for  judges. 
Executive  Departments  and  Administration  Committee.  Ought  to  pass, 
Vote  3-1.  Senator  Peterson  for  the  committee. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  I  move  ought  to  pass 
on  House  Bill  1423  which  allows  for  the  payment  of  expenses  and  mile- 
age of  supreme,  superior,  district  and  probate  court  judges.  The  practice 
of  reimbursing  judges  in  New  Hampshire  began  in  1901.  Our  judges, 
particularly  those  in  the  North  Country,  still  have  to  travel  long  dis- 
tances to  their  assigned  court  and  the  committee  believes  that  the  25 
mile  threshold,  under  which  a  judge  will  not  receive  mileage  compen- 
sation, strikes  a  fair  balance.  The  committee  noted  that  the  bill  will  save 
the  state  over  $100,00  annually  and  recommends  House  Bill  1423  ought 
to  pass.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  265,  relative  to  the  health  care  delivery  system.  Insurance  Com- 
mittee. Inexpedient  to  legislate.  Vote  3-0.  Senator  Flanders  for  the  com- 
mittee. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President,  and  members  of  the 
Senate.  Please  note  the  sponsor  and  co-sponsor  on  this  bill.  I  would  just 
like  to  report  that  the  system  does  work.  This  is  a  bill  that  we  came  up 
with  and  talked  about  a  year  ago  that  we  thought  might  do  some  help  in 
the  health  insurance  field,  in  the  premiums.  Through  hearings  and  talk- 
ing to  people,  we  found  out  that  we  created  more  problems  than  we  solved, 
therefore,  we  ask  that  you  inexpedient  to  legislate.  Thank  you  much. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

HB  1393,  relative  to  the  appeal  of  the  lower  court's  decision  in  a  child 
protection  case.  Judiciary  Committee.  Inexpedient  to  legislate,  Vote  4-0. 
Senator  Sapareto  for  the  committee. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  move  inexpedient 
to  legislate  on  House  Bill  1393.  This  legislation  sought  to  remove  the 
right  to  a  de  novo  appeal  to  the  Superior  Court  on  abuse  and  neglect 
cases.  Because  the  Rules  of  Evidence  do  not  apply,  hearsay  evidence  is 
allowed  and  the  entire  process  is  confidential  at  the  lower  court  in  abuse 
and  neglect  hearings.  The  de  novo  appeal  to  the  Superior  Court  is  vital 
in  order  to  preserve  justice.  The  standards  that  House  Bill  1393  sought 
to  establish  were  practically  impossible  to  attain  and  shifted  the  burden 
to  the  defendant  to  prove  that  the  court  had  erred.  One  of  the  two  to 
three  thousand  abuse  and  neglect  cases  that  were  heard  in  New  Hamp- 
shire in  2003,  of  all  of  those  there  were  only  65  appeals.  In  the  name  of 
justice,  this  is  not  an  onerous  burden  for  our  courts.  In  the  words  of  one 
of  our  Supreme  Court  Justices,  "I  believe  that  the  de  novo  hearing  pro- 
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vides  an  important  second  look  and  allows  both  parties  to  present  the 
evidence  in  a  less  heated  situation  after  a  cooling  off  period  has  taken 
place."  Therefore,  the  Judiciary  Committee  recommends  that  this  leg- 
islation be  killed  and  asks  your  support.  Thank  you,  Mr.  President. 

Committee  report  of  inexpedient  to  legislate  is  adopted. 

HB  1417,  relative  to  examination  of  persons  called  as  jurors  in  civil  cases. 
Judiciary  Committee.  Ought  to  pass,  Vote  4-0.  Senator  Foster  for  the  com- 
mittee. 

SENATOR  FOSTER:  Thank  you,  Mr.  President.  I  move  ought  to  pass  on 
House  Bill  1417.  This  bill  is  the  result  of  a  study  last  year  on  voir  dire 
review  which  recommends  that  attorneys  in  civil  cases  statewide  be  able 
to  conduct  their  own  voir  dire  examinations  of  prospective  jurors.  The 
pilot  project  was  quite  successful.  In  fact,  there  was  a  lot  of  resistance 
initially  going  into  it  from  the  bench  and  the  bar.  After  the  pilot  program 
everybody  spoke  very  highly  of  voir  dire  as  it  had  occurred  in  the  county's 
were  it  exist  today.  Many  attorneys  have  already  received  training  about 
how  to  conduct  a  voir  dire  from  the  Trial  Lawyers,  the  Bar  Association 
will  also  be  offering  training  in  the  area.  Having  the  ability  to  ferret  out 
potential  jurors  who  have  a  bias  is  an  important  step  in  guaranteeing 
the  rights  to  a  "fair  and  impartial  jury"  and,  of  course,  a  fair  trial.  The 
Judiciary  Committee  recommends  that  this  legislation  be  adopted  and 
asks  your  support.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  664-FN,  relative  to  the  requirements  for  the  sale  of  permissible  fire- 
works and  prohibiting  the  retail  sale  of  certain  fireworks.  Public  Affairs 
Committee.  Ought  to  pass.  Vote  5-0.  Senator  Barnes  for  the  committee. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Actually,  this  bill  passed 
out  of  the  committee  10-0  because  we  have  done  it  twice.  Same  thing 
twice.  I  move  House  Bill  664  ought  to  pass.  This  bill  makes  several 
changes  to  the  requirements  of  the  retail  sale  and  use  of  fireworks  in 
New  Hampshire.  Following  an  additional  work  session,  the  Pubic  Affairs 
Committee  feels  that  it  did  in  fact  make  the  right  decision  in  reporting 
the  bill  out  with  the  original  motion  of  ought  to  pass.  We  heard  addi- 
tional testimony  from  our  colleagues  in  the  legislature,  the  State  Fire 
Marshall,  law  enforcement  officials,  representatives  from  the  fireworks 
industry,  and  the  Fire  Chief  of  Raymond,  New  Hampshire,  and  deter- 
mined that  the  bill  in  its  current  form  will  enhance  the  safety  of  people 
using  fireworks  in  the  state.  Please  join  the  Public  Affairs  Committee 
in  voting  House  Bill  664  ought  to  pass.  If  there  are  any  questions,  we 
are  very  fortunate  in  this  Senate  to  have  two  of  our  members  on  the 
Fireworks  Commission,  Senator  D'Allesandro,  and  Senator  Sapareto.  If 
you  have  any  questions,  I  wish  you  would  address  the  to  them,  because 
they  are  the  experts  on  fireworks. 

SENATOR  EATON  (In  the  Chair):  Thank  you,  Senator  Barnes,  and  thank 
you.  Senators,  for  your  expertise  on  the  Fire  Commission. 

Recess. 

Out  of  recess. 

Senator  Sapareto  offered  a  floor  amendment. 
Sen.  Sapareto,  Dist.  19 
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April  15,  2004 

2004-1224S 

05/04 

Floor  Amendment  to  HB  664-FN 

Amend  the  bill  by  replacing  section  5  with  the  following: 
5  Effective  Date.  This  act  shall  take  effect  July  5,  2005. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  I  rise  to  offer  a  floor 
amendment  and  would  like  to  speak  to  it  please.  All  this  amendment  does 
is  change  the  effective  date  to  July  5,  2005.  We  have  another  bill,  a  simi- 
lar bill  coming  in  with  the  study  committee,  that  will  have  some  recom- 
mendations so  we  thought  this  was  appropriate.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  rise  to  oppose  this 
amendment.  I  have  talked  with  people  and  we  have  gone  through  mul- 
tiple levels  of  discussions  in  the  Public  Affairs  Committee  regarding  the 
safety  of  the  retail  sales  of  firecrackers  and  bottle  rockets.  The  committee's 
vote,  as  you  will  see  is  5-0.  We  believed  it  was  time  to  put  the  concerns 
for  safety  above  all  other  issues.  We  had  the  Acting  State  Fire  Marshall 
come  back  to  our  rehearing  on  this  bill  and  then  the  New  Hampshire 
State  Police  representative  asking  us  to  enforce  this  new  safety  stan- 
dard. They  didn't  say  get  rid  of  everything  for  a  year  and  come  back. 
They  said  it  is  a  concern  for  the  safety  of  New  Hampshire  people,  our 
young  people  who  are  tempted  perhaps  to  use  firecrackers  and  bottle 
rockets.  There  is  a  safety  issue.  And  if  there  is  a  genuine  safety  issue 
for  these,  why  is  it  alright  to  allow  them  to  continue  to  be  used  for  over 
a  year?  This  makes  a  huge  mistake  by  passing  this  amendment.  We  did 
it  right  in  committee.  We  ought  to  pass  the  bill  unamended.  I  urge  this 
body  to  reject  the  floor  amendment  and  pass  House  Bill  664  as  it  was 
recommended  twice.  I  heard  it  was  a  total  of  ten  votes  by  the  Public 
Affairs  Committee.  Thank  you,  Mr.  President. 

Floor  amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  I  rise  in  opposition  to  this 
bill.  Having  grown  up  in  a  time  and  a  place  where  bottle  rockets  and 
firecrackers  were  not  only  legal,  but  available  on  every  street  corner,  I 
don't  recall  all  of  my  friends  in  school  having  missing  fingers.  I  don't 
recall  a  lot  of  homes  being  burnt  down  by  bottle  rockets.  I  do  remember 
a  couple  of  grass  fires  maybe  that  were  caused  by  bottle  rockets  but  this 
is  a  lot  of  to  do  over  something  that  is  actually  a  long  standing  tradition 
in  this  country  of  using  fireworks.  Every  time  we  turn  around  there  is 
restrictions  on  doing  these  things.  I  don't  see  the  point.  I  mean,  if  we  had 
an  epidemic  of  kids  with  fingers  blown  apart  I  could  understand  it,  but 
this  is  not  something  that  is  happening.  First  of  all,  those  things  are  not 
currently  legal  to  be  sold  here  anyway.  But  to  change  a  system  that  I 
don't  believe  is  even  broken,  why  are  we  doing  this?  The  current  system 
we  have,  the  committee,  the  reviews,  what  is  legal  to  be  sold  in  the  state? 
They  do  that  every  year.  They  go  out  and  look  at  what's  available  for 
resellers  to  sell  and  they  decide  on  what  is  legal.  I  think  the  process 
works.  Now  there  are  always  going  to  be  people  shooting  things  that  are 
illegal.  They  will  with  this  bill.  You  will  still  go  out  on  the  Fourth  of  July 
on  Lake  Winnipesauke  and  watch  the  bottle  rockets  go  off  over  the  water. 
It  will  still  happen.  This  isn't  going  to  stop  it.  But  if  we  did  make  it  so 
that  it  was  absolutely  illegal  to  make  fireworks  in  this  state,  then  some- 
body would  go  out  and  buy  some  black  powder,  which  is  legal  to  buy. 
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Black  powder  is  legal.  Then  they  would  pack  it  into  a  little  cardboard 
tube  and  put  a  little  wick  in  it,  and  they  would  make  their  own.  Then 
they  would  blow  something  up  because  they  didn't  know  what  they  were 
doing,  they  didn't  know  how  much  they  put  in  it.  I  think  that  it  would 
be  better  to  have  the  corner  firework  stand,  sell  us  a  strip  of  50  Black 
Cats,  like  we  used  to  buy,  and  blow  those  off.  We  used  to  blow  the  tin 
cans  up  in  the  air  about  10/15  feet.  I  don't  know  anybody  that  ever  got 
injured  with  that.  I  think  that  is  safer  than  somebody  going  out  and 
trying  to  do  something  else.  I  have  heard  of  people  taking  cans  and  fill- 
ing them  up  with  butane  or  propane  from  their  cigarette  lighter  or  a 
torch  or  something,  and  then  igniting  that  and  blowing  that  off  just  to 
make  the  noise.  Just  to  see  what  happens.  That  is  much  more  danger- 
ous than  a  pop  bottle  rocket  or  a  firecracker.  I  think  this  bill  is  unneeded 
and  we  ought  to  find  it  inexpedient  to  legislate.  I  will  be  asking  for  a  roll 
call.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Just  to  answer  briefly 
Senator  Boyce's  question  about  why  is  this  necessary.  Of  the  accidents  that 
happened  in  2001  across  this  country  58  percent  of  them  were  because 
of  these  two  categories.  A  firecracker  which  are  enumerated  in  this  bill. 
Of  those  accidents,  74  percent  of  them  happened  to  people  19  years  of 
age  or  younger.  We  have  companies  operating  in  the  state  of  New  Hamp- 
shire who  have  come  to  us  and  said  they  are  concerned  about  the  future 
of  their  business  to  be  able  to  sell  what  is  a  legal  product,  if  you  indeed 
sell  this  kind  of  a  firecracker  that  could  lead  to  an  accident  that  might 
affect  the  continued  viability  of  their  business.  Therefore,  I  think  what 
we  are  doing  here  is  something  which  is  good  for  the  safety  of  the  citi- 
zens of  the  state,  for  our  young  people,  and  it's  pro-business  legislation. 
Thank  you  very  much,  Mr.  President. 

A  roll  call  was  requested  by  Senator  Boyce. 

Seconded  by  Senator  Prescott. 

The  following  Senators  voted  Yes:  Johnson,  Kenney,  Below,  Green, 
Flanders,  Odell,  Roberge,  Peterson,  O'Hearn,  Foster,  Clegg, 
Larsen,  Gatsas,  Barnes,  Sapareto,  D'Allesandro,  Morse,  Cohen. 

The  following  Senators  voted  No:  Gallus,  Boyce,  Prescott. 

Yeas:  18  -  Nays:  3 

Adopted. 

Ordered  to  third  reading. 

HOUSE  MESSAGE 

The  House  of  Representatives  concurs  with  the  Senate  in  the  passage 
of  the  following  entitled  Bill,  with  amendment,  in  the  passage  of  which 
amendment  the  House  asks  the  concurrence  of  the  Senate: 

SB  336-L,  relative  to  certain  costs  in  the  development  of  a  high  school 
in  the  town  of  Bedford. 

SENATE  CONCURS  WITH  HOUSE  AMENDMENT 
SB  336-L,  relative  to  certain  costs  in  the  development  of  a  high  school 
in  the  town  of  Bedford. 

Senator  Roberge  move  to  concur. 

SENATOR  D'ALLESANDRO:  Was  there  a  change  made  in  the  House? 
But  the  content  with  regard  to  the  bill,  the  bonds  are  the  same? 
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SENATOR  ROBERGE:  Yes. 

SENATOR  D'ALLESANDRO:  Thank  you,  Mr.  President. 

SENATOR  BOYCE:  Senator  Roberge,  I  am  just  curious.  Does  this  bond- 
ing that  this  talks  about,  would  this  require  a  vote  of  the  people  like  any 
other  bond? 

SENATOR  ROBERGE:  Yes  it  does. 

SENATOR  BOYCE:  So  it  would  have  to  be  put  on  the  ballot  and  there 
would  have  to  be  a  2/3  or  3/5  or  whatever  the  requirement  is? 

SENATOR  ROBERGE:  Whatever  it  is,  it  does  require  it  to  be  on  the 
ballot.  I  think  it  is  2/3,  but  let  me  check.  Whatever  it  requires. 

SENATOR  BOYCE:  I  just  wanted  to  make  sure  that  we  weren't  bypass- 
ing the  local... 

SENATOR  ROBERGE:  We  are  not. 

SENATOR  BOYCE:  Thank  you. 

Adopted. 

HB  761,  enabling  towns  to  adopt  subdivision  and  site  plan  review  regu- 
lations that  require  innovative  land  use  controls  on  certain  lands  when 
supported  by  the  master  plan,  making  a  change  in  an  innovative  land 
use  control,  and  relative  to  the  preliminary  review  of  subdivisions.  Public 
Affairs  Committee.  Ought  to  pass  with  amendment.  Vote  4-0.  Senator 
Green  for  the  committee. 

Public  Affairs 
April  7,  2004 
2004-1075S 
06/04 

Amendment  to  HB  761 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT  enabling  municipalities  to  adopt  subdivision  and  site  plan  re- 
view regulations  that  require  innovative  land  use  controls  on 
certain  lands  when  supported  by  the  master  plan,  making  a 
change  in  an  innovative  land  use  control,  and  relative  to  the 
preliminary  review  of  subdivisions. 

2004-1075S 

AMENDED  ANALYSIS 
This  bill: 

I.  Adds  density  rights  to  innovative  land  use  controls. 

II.  Enables  municipalities  to  require  innovative  land  use  controls  on 
certain  lands,  when  supported  by  the  master  plan. 

III.  Gives  planning  boards  the  power  to  require  preliminary  subdivi- 
sion review. 

IV.  Removes  an  applicant's  option  to  forego  a  preapplication  review 
when  such  review  is  required  by  subdivision  regulations. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  move  House  Bill  761 
ought  to  pass  with  amendment.  This  bill  serves  to  further  define  the 
nature  of  innovative  land  use  controls  available  to  New  Hampshire's 
cities  and  towns.  They  will  now  be  able  to  require  developers  who  use 
innovative  land  use  controls  like,  density  rights,  impact  zoning,  cluster 
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development,  or  timing  incentives  when  developing  certain  lands  pro- 
vided that  it  is  supported  by  their  Master  Plan.  House  Bill  761  will  also 
give  municipalities  the  authority  to  require  pre-application  review  of 
subdivisions.  Applicants  will  no  longer  be  allowed  to  forego  a  pre-appli- 
cation review  if  it  is  required  by  the  subdivision  regulations.  The  Office 
of  Energy  and  Planning  and  the  Department  of  Environmental  Services 
support  this  bill  as  a  way  to  provide  regional  and  municipal  planners  the 
necessary  tools  to  better  manage  growth  and  development  in  a  responsible 
and  sustainable  manner.  The  Pubic  Affairs  Committee  recommends  this 
bill  ought  to  pass  and  asks  for  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1133,  relative  to  disclosures  required  prior  to  a  condominium  sale. 
Public  Affairs  Committee.  Ought  to  pass  with  amendment,  Vote  4-0.  Sena- 
tor Roberge  for  the  committee. 

Public  Affairs 
April  7,  2004 
2004-1081S 
05/04 

Amendment  to  HB  1133 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  New  Section;  Notification  Required  Prior  to  Condominium  Sale.  Amend 
RSA  477  by  inserting  after  section  4-e  the  following  new  section: 

477:4-f  Notification  Required  Prior  to  Condominium  Sale.  Prior  to  or 
during  the  preparation  of  an  offer  for  the  purchase  and  sale  of  any  con- 
dominium unit,  the  seller  shall  provide  written  notice  to  the  buyer  that 
the  buyer  has  the  right  to  obtain  the  information  in  RSA  356-B:58, 1  from 
the  condominium  unit  owners'  association.  Such  information  shall  in- 
clude a  copy  of  the  condominium  declaration,  by-laws,  any  formal  rules 
of  the  association,  a  statement  of  the  amount  of  monthly  and  annual  fees, 
and  any  special  assessments  made  within  the  last  3  years.  The  buyer  shall 
acknowledge  receipt  of  the  notice  required  under  this  section  by  sign- 
ing a  copy  thereof. 

2  New  Subparagraphs;  Condominium  Act;  Resale  by  Purchaser;  Right 
to  Condominium  Instruments  and  Statement  of  Fees.  Amend  RSA  356- 
B:58,  I  by  inserting  after  subparagraph  (g)  the  following  new  subpara- 
graphs: 

(h)  A  copy  of  the  condominium  declaration,  by-laws,  and  any  for- 
mal rules  of  the  association. 

(i)  A  statement  of  the  amount  of  monthly  and  annual  fees,  and  any 
special  assessments  made  within  the  last  3  years. 

3  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  House  Bill  1133 
ought  to  pass  with  amendment.  This  bill  requires  the  seller  of  a  condo- 
minium to  disclose  certain  information  to  a  prospective  condominium 
buyer.  The  proposed  changes  will  help  make  it  easier  for  buyers  to  find 
out  information  relative  to  the  by-laws,  formal  rules,  statement  of  fees, 
and  any  special  assessments  prior  to  or  during  the  preparation  of  any  offer 
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for  the  purchase  and  sale  of  any  condominium  unit.  The  PubUc  Affairs 
Committee  recommends  House  Bill  1133  ought  to  pass  with  amendment 
and  asks  for  your  support.  Thank  you,  Mr.  President. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1155,  clarifying  alternative  budget  adoption  procedures  in  school 
administrative  units.  Public  Affairs  Committee.  Ought  to  pass  with 
amendment,  Vote  4-1.  Senator  Roberge  for  the  committee. 

Public  Affairs 
April  7,  2004 
2004-1078S 
04/05 

Amendment  to  HB  1155 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 

1  School  Administrative  Units;  Alternative  Budget  Procedure.  Amend 
RSA  194-C:9-a,  1(a)  to  read  as  follows: 

(a)  Each  school  district,  within  a  school  administrative  unit  that 
is  composed  of  2  or  more  [town]  school  districts,  may  vote  to  adopt  the 
provisions  of  RSA  194-C:9-b  to  determine  the  means  for  adopting  the 
school  administrative  unit  budget  by  placing  a  question  on  the  warrant 
of  their  next  annual  school  district  meeting.  The  question  shall  be  voted 
on  in  accordance  with  the  ballot  and  voting  procedures  in  effect  in  that 
school  district. 

2  School  Administrative  Units;  Alternative  Budget  Procedure.  Amend 
RSA  194-C:9-a,  1(c)  to  read  as  follows: 

(c)  If  a  majority  of  the  voters  voting  in  the  school  districts  within 
the  school  administrative  unit  approve  the  question,  then  RSA  194-C:9- 
b  shall  apply  starting  with  the  next  annual  school  district  meeting  of  the 
school  districts  within  that  school  administrative  unit,  and  shall  con- 
tinue until  rescinded.  Each  school  district  moderator  shall  cause 
a  vote  to  he  taken,  record  the  number  of  yeas  and  nays,  and  re- 
port the  results  to  the  secretary  of  the  school  administrative  unit 
board  who  shall  accumulate  the  total  vote  for  all  the  school  dis- 
tricts within  the  school  administrative  unit.  The  secretary  of  the 
school  administrative  unit  board  shall  announce  the  results  and 
certify  the  same  to  the  department  of  revenue  administration. 

3  School  Administrative  Units;  Alternative  Budget  Procedure.  Amend 
RSA  194-C:9-a,  III  to  read  as  follows: 

III.  In  order  to  rescind  the  adoption  of  RSA  194-C:9-b,  each  school 
district  within  the  school  administrative  unit  shall  comply  with  the  pe- 
tition procedure  set  forth  in  RSA  197:6  and  upon  such  compliance,  a 
question  shall  be  placed  on  the  warrant  of  the  next  annual  school  dis- 
trict meeting.  The  wording  of  the  question  shall  be:  "Shall  the  voters 
of  the school  district  within  school  admin- 
istrative unit  number rescind  the  adoption  of  RSA  194-C:9-b, 

relative  to  the  alternative  school  administrative  unit  budget  adoption 
procedure,  and  adopt  the  provisions  of  RSA  194-C:9  as  the  method  for 
governing  the  adoption  of  the  school  administrative  unit  budget?"  If  a 
majority  of  the  voters  voting  in  the  school  districts  within  the  school 
administrative  unit  approve  the  question,  then  the  provisions  of  RSA 
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194-C:9  shall  govern  the  procedure  for  adopting  the  school  administra- 
tive unit  budget  in  such  school  administrative  unit.  Each  school  dis- 
trict moderator  shall  cause  a  vote  to  he  taken,  record  the  num- 
ber of  yeas  and  nays,  and  report  the  results  to  the  secretary  of 
the  school  administrative  unit  board  who  shall  accumulate  the 
total  vote  for  all  the  school  districts  within  the  school  adminis- 
trative unit.  The  secretary  of  the  school  administrative  unit 
board  shall  announce  the  results  and  certify  the  same  to  the  de- 
partment of  revenue  administration. 

4  School  Administrative  Units;  Alternative  Budget  Procedure.  RSA 
194-C:9-b  is  repealed  and  reenacted  to  read  as  follows: 

194-C:9-b  Alternative  Budget  Procedure. 
L  In  a  school  administrative  unit  composed  of  2  or  more  school  dis- 
tricts which  has  adopted  the  provisions  of  RSA  194-C:9-a,  the  school  ad- 
ministrative unit  budget  adopted  according  to  RSA  194-C:9,  I  shall  be 
placed  before  the  voters  of  each  school  district  of  that  school  administra- 
tive unit  in  a  separate  warrant  article  at  the  annual  school  district  meet- 
ing. Notwithstanding  RSA  32  and  RSA  40:13,  the  budget  adopted  by  the 
school  administrative  unit  board  shall  not  be  amended  or  changed  in  any 
way  prior  to  the  vote.  Each  school  district  moderator  shall  cause  a  vote 
to  be  taken,  record  the  number  of  yeas  and  nays,  and  report  the  results 
to  the  secretary  of  the  school  administrative  unit  board  who  shall  accu- 
mulate the  total  vote  for  all  the  school  districts  within  the  school  admin- 
istrative unit.  The  secretary  of  the  school  administrative  unit  board  shall 
announce  the  results  and  certify  the  same  to  the  department  of  revenue 
administration.  A  majority  of  voters  voting  in  favor  shall  result  in  adop- 
tion of  the  budget  proposed  by  the  school  administrative  unit  board.  If  the 
article  receives  less  than  a  majority  vote,  the  budget  amount  accepted 
shall  be  that  of  the  previous  year  adjusted  for  continuing  contracts.  Word- 
ing of  the  warrant  article  shall  be  as  follows: 

"Shall  the  voters  of (name  of  school  district) 

adopt  a  school  administrative  unit  budget  of  $ for  the  forthcom- 
ing fiscal  year  in  which  $ is  assigned  to  the  school  budget  of  this 

school  district? 

This  year's  adjusted  budget  of  $ ,  with  $ assigned  to  the 

school  budget  of  this  school  district,  will  be  adopted  if  the  article  does 
not  receive  a  majority  vote  of  all  the  school  district  voters  voting  in  this 
school  administrative  unit." 

II.  This  section  shall  not  apply  to  a  school  administrative  unit  that 
includes  a  city. 

5  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

SENATOR  ROBERGE:  Thank  you,  Mr.  President.  I  move  House  Bill  1155 
ought  to  pass  with  amendment.  This  bill  clarifies  the  law  regarding  al- 
ternative budget  adoption  procedures  in  school  administrative  units. 
House  Bill  1155  was  amended  in  committee  to  allow  SAU's  to  adopt  or 
rescind  an  alternative  budget  by  an  aggregate  or  majority  vote  of  the 
voters  within  the  SAU  school  districts.  The  bill  now  requires  that  each 
school  district  moderator  cause  a  vote  to  be  taken  on  the  alternative  bud- 
get. Once  the  district's  results  are  recorded,  the  district  moderators  will 
report  them  to  the  secretary  of  the  SAU  Board.  The  secretary  will  then 
tally  the  votes  from  each  member  district  and  announce  the  results  to 
the  SAU  and  the  Department  of  Revenue.  The  Public  Affairs  Commit- 
tee recommends  House  Bill  1155  ought  to  pass  with  amendment.  Thank 
you,  Mr.  President. 

Amendment  adopted. 
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Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1225-FN-A,  making  administrative  changes  to  the  historic  agri- 
cultural structure  matching  grants  program.  Public  Affairs  Committee. 
Ought  to  pass,  Vote  4-0.  Senator  Larsen  for  the  committee. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  move  House  Bill 
1225-FN-A  ought  to  pass.  This  bill  makes  certain  administrative  changes 
to  the  Historic  Agricultural  Structures  Matching  Grants  Program.  House 
Bill  1225  permits  the  Barn  Preservation  Fund  to  use  its  funds  for  both 
grant  awards  and  other  necessary  program  expenditures.  It  adds  the 
Executive  Director  of  the  New  Hampshire  Preservation  Alliance  to  the 
Division  of  Historical  Resources'  Advisory  Committee  and  allows  the 
director  of  the  division  to  act,  or  designate  a  chair  to  that  committee. 
The  bill  also  adds  a  provision  saying  that  any  agricultural  building  or 
structure  seeking  to  qualify  for  grant  assistance  must  be  listed  on  both 
the  National  and  State  Register  of  Historic  Places.  If  the  structure  is 
not  properly  maintained,  it  can  be  deemed  ineligible  for  grant  awards 
by  the  Division  of  Historical  Resources,  Historical  Resource  Council, 
or  the  National  Park  Services.  These  minor  housekeeping  changes  will 
help  make  the  state's  preservation  efforts  more  efficient  and  effective. 
The  Public  Affairs  Committee  recommends  House  Bill  1225-FN-A  ought 
to  pass  and  asks  for  your  support.  Thank  you,  Mr.  President. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  Senator  Larsen,  would 
you  agree  with  the  limited  amount  of  grant  money  that  was  available,  that 
this  has  been  a  very  successful  program? 

SENATOR  LARSEN:  It  has  been  a  very  successful  program.  I  think  that 
any  time  that  we  can  support  the  cultural  resources  and  their  maintaince, 
that  it  is  a  wise  move  on  our  part.  Thank  you. 

Adopted. 

Ordered  to  third  reading. 

HB  1419,  relative  to  the  dispensing  of  noncontrolled  prescription  drugs 
by  registered  nurses  in  certain  facilities  under  contract  with  the  depart- 
ment of  health  and  human  services.  Public  Institutions,  Health  and  Hu- 
man Services  Committee.  Ought  to  pass,  Vote  4-0.  Senator  O'Hearn  for 
the  committee. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  move  House  Bill  1419 
ought  to  pass.  House  bill  1419  allows  advanced  registered  nurse  practi- 
tioners to  supervise  the  dispensing  of  non-controlled  prescription  drugs 
by  nurses  in  health  clinics.  The  bill  brings  pharmacy  law,  which  predates 
advanced  registered  nurse  practitioner  statutes,  into  line  with  existing 
statutes  that  currently  provide  ARNP's  with  the  authority  in  other 
healthcare  settings  and  does  not  represent  an  expansion  of  the  ARNP 
scope  of  practice.  The  committee  unanimously  recommends  ought  to  pass 
on  House  Bill  1419.  Thank  you,  Mr.  President. 

Adopted. 

Ordered  to  third  reading. 

HB  53,  relative  to  the  sale  of  salvage  and  rebuilt  vehicles.  Transportation 
Committee.  Ought  to  pass  with  amendment.  Vote  4-0.  Senator  Kenney  for 
the  committee. 
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Senate  Transportation 
April  8,  2004 
2004-lllls 
03/01 

Amendment  to  HB  53 
Amend  the  title  of  the  bill  by  replacing  it  with  the  following: 

AN  ACT    relative  to  the  sale  of  salvage  and  rebuilt  vehicles  and  rela- 
tive to  abandoned  vehicles. 

Amend  the  bill  by  replacing  all  after  section  1  with  the  following: 

2  Authority  to  Suspend  or  Revoke  License;  Abandoned  Vehicle.  Amend 
RSA  263:56,  I(g)-(h)  to  read  as  follows: 

(g)  Has  by  reckless  or  unlawful  operation  of  motor  vehicle  caused 
or  materially  contributed  to  an  accident  resulting  in  death  or  injury  to 
any  other  person  or  serious  property  damage;  [m*] 

(h)  Is  a  hazard  to  the  public  safety  as  evidenced  by  proper  evidence 
or  information  received  from  a  law  enforcement  agency  of  misconduct 
or  misuse  or  abuse  of  driving  privileges;  or 

(i)  Has  been  determined  to  he  the  owner  of  an  abandoned 
vehicle  that  has  been  removed  pursuant  to  a  request  by  a  peace 
officer. 

3  Effective  Date.  This  act  shall  take  effect  January  1,  2005. 

2004-lllls 

AMENDED  ANALYSIS 
This  bill  requires  the  title  and  registration  for  a  rebuilt  vehicle  to  in- 
dicate that  it  is  a  "rebuilt  vehicle."  This  bill  also  permits  the  director  of 
the  division  of  motor  vehicles  to  suspend  or  revoke  the  license  of  person 
who  has  been  determined  to  be  the  owner  of  an  abandoned  vehicle  that 
has  been  removed  pursuant  to  a  request  by  a  peace  officer. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill  53 
ought  to  pass  with  amendment.  This  is  a  consumer  protection  bill  that 
will  require  dealerships  or  individuals  selling  a  rebuilt  vehicle  to  indi- 
cate on  the  registration  form  that  the  vehicle  has  been  rebuilt.  If  this 
information  is  not  disclosed  to  the  consumer  at  the  time  of  sale,  the 
consumer  will  have  the  right  to  rescind  the  purchase  of  the  vehicle 
within  3  days  after  receiving  the  certificate  of  title.  Currently  a  vehicle's 
certificate  of  title  is  the  only  document  that  must  contain  information 
regarding  whether  a  vehicle  has  been  rebuilt  or  salvaged.  The  Division 
of  Motor  Vehicles  is  confident  that  it  can  easily  modify  the  state's  vehicle 
registration  form  to  accommodate  the  new  requirement.  House  Bill  53 
also  permits  the  director  of  the  DMV  to  suspend  or  revoke  the  license 
of  the  owner  of  an  abandoned  vehicle  that  has  been  removed  pursuant 
to  a  request  by  a  peace  officer.  The  Transportation  Committee  recom- 
mends House  Bill  53  ought  to  pass  with  amendment  and  asks  for  your 
support.  Thank  you,  Mr.  President. 

SENATOR  PETERSON:  Thank  you,  Mr.  President.  Senator  Kenney,  I 
just  wonder  if  you  could  help  me.  From  the  hearing,  if  the  vehicle  you 
are  talking  about,  say  you  had  an  engine  replaced  in  a  car,  would  you 
need  to  have  such  a  certificate  when  you  sold  it  or  a  transmission  re- 
placed or  where  is  the  dividing  line  here?  Is  this  just  a  car  that  has  lit- 
erally been  at  the  junkyard  and  been  reconditioned  and  sold? 

SENATOR  KENNEY:  My  understanding  is  that  it  is  a  vehicle  that  has 
been  rebuilt  in  some  shape  or  form.  At  that  point,  you  know,  the  consumer 
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would  need  to  know  that.  A  lot  of  times  the  titles  that  you  get,  you  don't 
get  for  maybe  two  or  three  years  cause  you  are  in  a  payment  scheme.  This 
would  allow  them  to  put  that  on  the  registration  as  a  rebuilt  vehicle. 
Therefore,  the  consumer  would  know  what  they  are  purchasing.  So  I  think 
your  question  is  what  is  a  definition  of  a  rebuilt  vehicle? 

SENATOR  PETERSON:  That's  it. 

SENATOR  KENNEY:  In  a  nutshell,  it  is  just  modifications  to  that  ve- 
hicle, any  shape  or  form,  as  I  know  it. 

SENATOR  BOYCE:  Thank  you,  Mr.  President.  Senator  Kenney,  I  am 
reading  in  the  bill  on  page  one,  line  29  and  on,  and  it  says  if  a  vehicle 
has  had  a  salvaged  title,  which  means  that  it  was  physically  or  economi- 
cally impractical  to  repair,  it  is  then  rebuilt  and  restored  for  highway 
operation,  then  that  vehicle  shall  have  to  be  inspected  and  so  forth,  and 
that  becomes  a  repaired  vehicle.  Isn't  that  the  definition  of  a  rebuilt 
vehicle,  rather  than  replacing  an  engine  or  a  transmission?  I  mean  that 
happens  at  the  dealership.  If  you  run  low  on  oil  and  take  it  back  to  the 
dealer  and  they  put  a  new  engine  in,  I  don't  see  that  as  being  a  rebuilt 
vehicle.  I  believe  what  this  says  is  that  a  rebuilt  vehicle  is  one  that  was 
a  salvage  vehicle  and  has  then  been  returned  to  use  by  either  combin- 
ing two  salvaged  vehicles  or  whatever,  but  I  don't  read  this  as  meaning 
that  if  you  replace  a  transmission  or  engine  or  even  both,  that  that  re- 
quires that  it  is  actually,  if  it  is  a  salvaged  vehicle,  a  salvaged  certificate 
title,  and  then  rebuilt,  then  it  becomes  a  rebuilt  car?  I  just  want  to  make 
sure  that  is  clear.  Is  that  your  understanding? 

SENATOR  KENNEY:  The  answer  is  yes. 

SENATOR  FLANDERS:  Thank  you,  Mr.  President.  The  intent  of  this 
bill  is  that  when  a  vehicle  has  been  totaled  by  an  insurance  company, 
then  the  paperwork  therefore  will  show  that  it  has  been  a  total  loss  and 
that  it  has  been  rebuilt.  It  has  nothing  to  do  with  replacing  engines  or 
transmissions.  If  the  insurance  company  totals  the  vehicle,  and  it  goes 
through  the  paperwork,  the  title  will  say  that  that  is  a  rebuilt,  totaled 
vehicle.  But  if  you  go  into  a  dealership  or  you  go  somewhere  and  buy  a 
vehicle,  and  you  finance  it,  that  title  goes  to  the  bank,  and  you  pay  your 
monthly  payment  for  three  years,  and  when  you  get  your  title,  you  say, 
oh  my  gracious,  I  bought  a  total  loss,  and  you  don't  know  it  for  three 
years.  This  bill  will  just  say  on  your  registration,  when  you  leave  the 
dealership,  you  will  know  that  is  a  rebuilt  vehicle. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  243,  relative  to  motor  vehicle  exhaust  noise  standards.  Transpor- 
tation Committee.  Ought  to  pass  with  amendment,  Vote  3-0.  Senator 
Kenney  for  the  committee. 

Senate  Transportation 
April  8,  2004 
2004-lllOs 
03/01 

Amendment  to  HB  243 
Amend  the  bill  by  replacing  all  after  the  enacting  clause  with  the  fol- 
lowing: 
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1  Equipment  of  Vehicles;  Muffler;  Prevention  of  Noise.  Amend  RSA 
266:59,  III  to  read  as  follows: 

III.  No  person  shall  modify  the  exhaust  system  of  a  motor  vehicle  in 
any  manner  which  will  amplify  or  increase  the  noise  emitted  above  that 
emitted  by  the  original  muffler  installed  in  the  vehicle  and  [such]  any 
modified  or  original  muffler  shall  comply  with  all  the  requirements  of 
this  section. 

2  Effective  Date.  This  act  shall  take  effect  upon  its  passage. 

2004-lllOs 

AMENDED  ANALYSIS 
This  bill  clarifies  that  the  statutory  limits  on  noise  from  motor  vehicle 
exhaust  systems  apply  to  both  original  and  modified  mufflers. 

SENATOR  KENNEY:  Thank  you,  Mr.  President.  I  move  House  Bill  243 
ought  to  pass  with  amendment.  This  bill  clarifies  that  the  statutory  lim- 
its on  noise  from  a  motor  vehicle  exhaust  systems  apply  to  both  original 
and  modified  mufflers.  Our  committee  amended  the  bill  in  an  effort  to 
protect  the  needs  and  interest  of  law  enforcement,  officials,  hobbyists  and 
the  general  public.  House  Bill  243  allows  individuals  to  modify  their 
muffler  systems  as  long  as  the  noise  level  from  the  modification  does  not 
exceed  that  of  the  original  muffler.  Older  vehicles  and  hobby  cars  will  be 
legally  permitted  to  use  newer  model  exhaust  systems  to  replace  an  old 
system  or  to  enhance  the  efficiency  or  performance  of  their  vehicle.  House 
Bill  243  also  addresses  the  concern  over  noise  violations  created  by  ex- 
haust, noise  system  modification.  The  Department  of  Safety  and  several 
law  enforcement  officials  testified  that  merely  repealing  RSA  266:9,  sec- 
tion II,  as  suggested  in  the  original  bill,  would  limit  their  ability  to  pur- 
sue vehicles  that  cause  violations.  Vehicle  noise  violations  are  one  of  the 
major  complaints  law  enforcement  officials  receive  during  the  spring  and 
summer  months  and  account  for  $67,000  in  fines  collected  annually.  The 
Transportation  Committee  feels  that  this  a  good  compromise  and  recom- 
mends that  House  Bill  243  ought  to  pass  with  amendment.  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

HB  1166,  clarifying  certain  local  regulation  of  OHRVs  and  relative  to 
the  operation  of  snow  traveling  vehicles  on  class  VI  roads.  Wildlife  and 
Recreation  Committee.  Ought  to  pass,  Vote  3-0.  Senator  Cohen  for  the 
committee. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  I  move  House  Bill  1166 
ought  to  pass.  This  bill  grants  the  board  of  selectmen  and  town  or  city 
councils  the  authority  to  manage  the  use  of  motor  vehicles,  OHRVs  and 
snow  traveling  vehicles  on  Class  IV,  V,  and  VI  highways.  It  is  felt  that 
local  governing  bodies  have  a  better  understanding  of  local  needs  and 
how  best  to  manage  their  roadways.  This  minor  change  will  clarify  re- 
sponsibility and  guarantee  a  consistent  policy  throughout  the  state.  The 
New  Hampshire  Municipal  Association  supports  House  Bill  1166  and  the 
Wildlife  and  Recreation  Committee  recommends  the  bill  ought  to  pass. 
Thank  you  very  much,  Mr.  President. 

Adopted. 

Ordered  to  tliird  reading. 
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HB  1309,  relative  to  noise  pollution  from  shooting  ranges.  Wildlife  and 
Recreation  Committee.  Ought  to  pass  with  amendment,  Vote  4-1.  Sena- 
tor Sapareto  for  the  committee. 

Wildlife  &  Recreation 
April  7,  2004 
2004-1076S 
03/04 

Amendment  to  HB  1309 
Amend  RSA  159-B:8,  I  as  inserted  by  section  2  of  the  bill  by  replacing 
it  with  the  following: 

L  "Noise"  shall  mean  the  intensity,  duration,  and  character  of  sounds 
from  shooting. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Mr.  President,  I  move 
House  Bill  1309  ought  to  pass.  This  bill  repeals  and  reenacts  RSA  159- 
B  relative  to  shooting  ranges  and  it  provides  shooting  clubs  an  exemp- 
tion from  nuisance  action  based  on  noise,  if  they  were  in  compliance  with 
relevant  noise  limitations  at  the  time  the  range  was  lawfully  approved 
by  the  local  land  use  boards  of  the  communities  in  which  they  operate. 
Our  committee  amended  the  bill  to  clarify  that  "noise"  shall  mean  "the 
intensity,  duration  and  character  of  sounds  that  result  from  the  act  of 
shooting."  House  Bill  1309  was  modeled  after  legislation  in  38  other  states 
and  the  bill  seeks  to  protect  property  rights  of  these  legally  operating 
shooting  ranges  and  ensure  gun  owners  have  continued  access  to  safe 
and  permissible  places  to  practice  shooting.  The  Wildlife  and  Recreation 
Committee  recommends  House  Bill  1309  ought  to  pass  and  requests  your 
support.  Thank  you,  Mr.  President. 

SENATOR  COHEN:  Thank  you,  Mr.  President.  Senator  Sapareto,  the 
amended  version  of  this  bill  tightens  up  the  definition  of  noise  so  that 
it  is  only  shooting  noise  which,  I  agree,  makes  a  lot  of  sense.  As  you  may 
recall  during  the  committee  executive  session,  I  offered  an  additional 
clarifying  amendment,  but  it  was  argued  that  this  bill  in  its  present  form, 
addresses  my  concern.  So  based  on  that,  I  would  like  to  ask  just  a  couple 
of  clarifying  questions.  First,  would  you  agree  with  me  that  this  entire 
bill  is  aimed  at  shooting  noise  and  the  intent  of  each  section  of  this  bill, 
including  the  retroactivity  section,  is  intended  to  address  only  "noise 
ordinances"? 

SENATOR  SAPARETO:  From  shooting,  yes. 

SENATOR  COHEN:  Two  more.  The  section  of  the  bill  relating  to  ex- 
pansion reads,  "subsequent  physical  expansion  of  the  shooting  range 
or  change  in  the  types  of  firearms  in  use  at  the  range,  shall  not  estab- 
lish a  new  date  of  commencement  of  operations  for  the  portion  or  por- 
tions in  existence  prior  to  the  expansion  for  the  purposes  of  this  chap- 
ter." The  question  is,  would  you  agree  that  this  section  means  that  if  a 
range  has  20  shooting  stations  and  they  expand  by  adding  another  ten 
stations,  the  ten  new  stations  would  be  subject  to  state  and  local  laws 
and  ordinances  at  the  time  of  the  expansion? 

SENATOR  SAPARETO:  No. 

SENATOR  COHEN:  Final  question.  Since  this  bill  is  aimed  at  noise, 
would  you  agree  with  me  that  if  a  shooting  range  is  in  violation  of  laws 
or  ordinances  other  than  noise  control  ordinances,  this  bill  allows  the 
state  and  community  to  enforce  its  other  laws  or  ordinances  just  like  it 
does  today? 
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SENATOR  SAPARETO:  Yes. 

SENATOR  COHEN:  Thank  you. 

SENATOR  BELOW:  Thank  you,  Mr.  President.  Senator  Sapareto,  I 
thought  I  heard  you  say  something  about  if  a  shooting  range  was  in 
compliance  with  noise  ordinances  at  the  time  it  was  lawfully...!  think 
I  heard  you  say  the  word  "lawfully..." 

SENATOR  SAPARETO:  Right.  It  is  part  of  the  ordinances. 

SENATOR  BELOW:  ...established,  then  it  would  be  in  essence 
grandfathered.  I  am  a  little  confused  because  the  current  law  makes 
reference  to  at  the  time  construction  of  the  range  was  approved,  which 
would  suggest  a  lawful  situation,  but  the  language  of  the  bill  seems  to 
say  "at  the  time  the  range  was  established,  was  constructed  or  began  op- 
erations", which  doesn't  include  the  word  "approved"  or  "lawful."  But  you 
are  saying  that  the  intent  is  to  read  that  as  "lawfully  established"  or 
"lawfully  began  operations"? 

SENATOR  SAPARETO:  Yes  Senator,  I  would  assume  that  the  shooting 
range  could  not  operate  until  that  permit  was  issued  to  begin  with.  When 
it  was  first  approved. 

SENATOR  BELOW:  Okay.  Thank  you. 

SENATOR  O'HEARN:  Thank  you,  Mr.  President.  I  thank  the  Wildlife 
Committee  for  taking  this  piece  of  legislation  on.  I  know  through  the 
testimony  it  was  not  meant  to  influence  or  have  an  effect  or  be  because 
of  the  Lone  Pine  Club  in  Hollis.  I  know  that  we  all  received  a  tremen- 
dous amount  of  mail  and  a  tremendous  amount  of  phone  calls  on  this. 
As  I  tried  to  get  to  the  bottom  of  this,  it  is  not  an  easy  issue  to  get  to 
the  bottom  of  it.  There  is  a  court  case  out  there.  The  court  case  has  re- 
turned back  to  the  town  of  Hollis  for  the  people  to  sit  down  and  work 
this  particular  issue  out.  When  I  talked  to  the  chair  of  the  Board  of  Se- 
lectmen, it  was  his  information  given  to  me  that  helped  me  decide  on 
what  to  do  with  this  particular  piece  of  legislation  and  how  to  vote  on 
it.  He  said,  yes,  there  are  some  mistakes  that  the  town  of  Hollis  has 
made,  though  they  believe  the  club  is  legally  there.  But  in  1998  the  club 
went  to  the  town  of  Hollis  and  asked  for  a  permit  to  tear  down  and  re- 
build. When  they  had  the  hearing,  notices  were  sent  out  to  all  of  the 
abutters.  He  said  that  it  was  amazing  the  number  of  abutters  to  this 
particular  piece  of  property,  he  said,  not  one  person  showed  up  to  speak 
for  or  against  this  particular  rebuild.  When  you  don't  have  people  get- 
ting involved  immediately  or  sitting  down  and  talking,  you  end  up  with 
a  lot  of  confusion,  a  lot  of  upset  people.  It  is  important  that  people  get 
involved  with  their  local  community  and  pay  attention  to  what  is  going 
on  and  not  try  to  go  through  laws  trying  to  have  us  fix  the  problems  that 
they  can't  do  themselves.  But  because  in  1998  this  went  through  and 
went  through  without  any  objection,  I  am  also  going  to  support  this  piece 
of  legislation  without  any  objection.  Thank  you,  Mr.  President. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  I  don't  know  if  all  of  you 
have  received  the  New  Hampshire  Municipal  Association  letter  from  its 
local  government  center,  but  I  wanted  to  at  least  pick  out  and  highlight 
some  of  the  points  made  by  the  Municipal  Association  regarding  this  bill. 
I  think  its  first  highlighted  line  is  one  which  all  of  us  need  to  listen  to. 
It  says,  "Please  understand  that  this  is  not  a  'gun  issue';  it  is  an  issue 
of  respecting  local  government."  Somehow  we  are  in  this  phase  of  gov- 
ernment oversight  where  anything  that  has  "gun"  on  it,  we  close  our  ears 
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to  the  concerns  of  it  and  we  listen  only  to  those  who  are  gun  advocates. 
This  letter,  I  think,  gives  us  a  better  perspective,  which  is  one  which  all 
of  us  ought  to  open  our  ears  to.  This  is  not  a  gun  issue.  It  is  an  issue  of 
respecting  local  government.  The  supporters  of  House  Bill  1309  have 
claimed  that  the  statue  is  not  working  that  we  have  and  they  implied 
that  gun  clubs  are  under  some  kind  of  "barrage  of  lawsuits  by  meddle- 
some neighbors."  But  when  you  asked  how  many  lawsuits  have  there 
really  been,  it  turns  out  there  is  only  one.  "That  lawsuit  occurred  20 
years  ago."  They  write,  "it  is  no  longer  a  secret  that  House  Bill  1309 
actually  arises  from  a  dispute  between  the  Lone  Pine  Hunters'  Club  and 
the  town  of  Hollis  about  whether  the  club  must  obtain  town  approval  for 
its  operations,  which  have  greatly  expanded  over  the  years.  After  the 
Zoning  Board  granted  the  club  a  special  exception  on  the  condition  that 
undergo  site  plan  review  by  the  Planning  Board,  the  club  appealed  to 
the  Superior  Court.  The  case  ultimately  went  to  the  New  Hampshire 
Supreme  Court,  which  ruled  in  favor  of  the  town  in  the  summer  of  2003. 
A  few  months  later,  the  bill  was  filed."  This  bill,  that  we  are  looking  at 
here  today.  It  is  to  repeal  a  Supreme  Court  decision.  It  is  not  an  effort 
to  solve  a  statewide  problem,  but  an  attempt  to  grant  special  treatment 
to  one  club.  Let's  call  a  spade  a  spade.  "As  for  the  other  warnings"  they 
write,  this  is  a  municipal  government  association  lawyer,  "as  for  the 
other  warnings  that  neighbors  in  other  towns  will  force  law-abiding 
clubs  to  close,  there  are  only  three  ways  this  could  happen:  through 
zoning  enforcement,  noise  laws,  or  private  nuisance  actions."  But  "ex- 
isting law",  already  "provides  protection  from  all  of  these  possibilities." 
They  go  on  to  note  one  particular  and  noticeable  concern  in  section  four 
of  this  bill,  "retroactivity  prohibited."  They  write  that  it  is  "ambiguous  at 
best."  This  law  that  we  are  passing  today.  It  "is  ambiguous  at  best,  and 
horrifying  at  worst."  It  states,  "No  rule,  statute,  or  ordinance... shall  be 
applied  retroactively  to  prohibit  the  scope  of  the  shooting  activities  pre- 
viously conducted  at  a  shooting  range,  which  was  in  operation  prior  to  the 
adoption. ..of  the  rule,  statute,  or  ordinance."  First,  this  is  an  apparent 
misuse  of  the  word  "retroactivity."  "A  retroactive  law,  which  is  prohibited 
by  the  New  Hampshire  Constitution,  is  a  law  that  punishes  someone  for 
an  act  committed  before  the  law  was  passed."  But  "this  section"  which  you 
are  looking  at  today,  which  you  are  going  to  vote  for,  because  I  have  a 
feeling  that  this  is  going  to  pass,  "this  section,  however,  appears  intended 
to  preclude  a  town,  or  the  state,  from  applying  a  new  law  prospectively 
to  prohibit  future  conduct,  merely  because  someone  has  engaged  in  that 
conduct  previously."  They  say  that,  "this  would  give  shooting  ranges  an 
unprecedented  immunity  from  the  ordinary  operation  of  the  law.  Any 
activity  ever  engaged  in  (so  long  as  it  involves  shooting)  would  be  exempt 
from  any  new  laws,  merely  because  someone  did  it  before  it  became  ille- 
gal. To  cite  an  extreme  but  logical  example,"  they  used  the  case  of  perhaps 
they  shot  dogs  prior  to  1971.  "That  activity  would  have  to  be  permitted 
to  continue."  They  point  out,  that  is  an  outrageous  example,  but  those  are 
the  kinds  of  things  which  all  of  us  ought  to  be  thinking  about  as  we  are 
voting  this  bill  through.  I  just  repeat  to  you,  and  I  am  not  going  to  con- 
tinue on  because  this  is  a  three-page  letter,  very  well  written  letter,  and 
one  which,  I  think  all  of  us  should  be  considering  what  we  are  doing  to 
local  control  by  passing  this.  That  is  to  repeat,  "please  understand  that 
this  is  not  a  'gun  issue';  it  is  an  issue  of  respecting  local  government."  I 
urge  you  to  vote  no  on  House  Bill  1309. 

SENATOR  COHEN:  Thank  you  very  much,  Mr.  President.  To  me,  the 
nub  of  the  issue  was  brought  out  when  I  asked  Senator  Sapareto  if  a 
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range  has  twenty  shooting  stations  and  they  expand  by  adding  another 
ten,  the  ten  new  stations  would  be  subject  to  state  and  local  laws  and 
ordinances  at  the  time  of  expansion,  and  his  answer  was  "no."  There  is 
the  problem.  We  are  talking  about  taking  responsibility  here.  We  have 
all  gotten  a  lot  of  emails  on  this  situation  and  calls.  The  issue  really  is 
expansion.  The  current  law,  159-B:1,  talks  about  construction.  You  know, 
it  is  a  law,  the  problem  doesn't  need  fixing.  What  we  are  talking  about 
now  is  expansion.  If  something  in  a  neighborhood,  it  happens  to  be  talk- 
ing about  a  shooting  club  here,  but  it  can  be  many  other  things  that  the 
town  and  the  people  have  an  interest  in,  you  know,  with  respect  to  the 
character  of  the  town.  One  of  the  things  that  we  respect  in  New  Hamp- 
shire is  peoples  ability  to  maintain  the  character  of  their  town.  But  in 
this  particular  case,  if  there  is  an  expansion  that  happens,  there  is  no 
say  over  it.  Even  if  it  changes  significantly,  if  it  increases  the  noise  sig- 
nificantly, as  happened  here.  Then  that  takes  away  the  responsibility  of 
an  entity  within  a  town  over  the  behavior  of  its  members.  I  think  this 
is  a  very  dangerous  bill  here.  I  am  really  concerned  as  said  in  the  Mu- 
nicipal Association  letter,  if  someone  purchased  a  house  near  a  shooting 
range  and  the  range  subsequently  expanded  its  operation  and  its  noise 
a  thousand  fold,  in  defiance  of  every  applicable  noise  law  and  land  use 
regulation,  under  this  bill,  the  neighbor  now  has  no  recourse.  What  was 
cited  earlier,  this  being  similar  to  laws  in  38  other  states,  actually  what 
we  have  now  is  far  more  similar  to  what  is  in  effect  in  38  other  states. 
I  would  urge  my  colleagues  to  vote  against  House  Bill  1309.  Thank  you, 
Mr.  President. 

SENATOR  SAPARETO:  Thank  you,  Mr.  President.  Senator  Cohen,  isn't 
it  true  that  if  a  shooting  range  decided  that  they  were  going  to  add  a  new 
building  or  expand  their  land  or  whatever,  that  they  would  require  per- 
mits from  the  town  to  do  so? 

SENATOR  COHEN:  Of  course. 

SENATOR  SAPARETO:  Thank  you. 

SENATOR  CLEGG:  Thank  you,  Mr.  President.  I  rise  in  support  of  1309. 
I  also  rise  to  object  to  the  New  Hampshire  Municipal  Association's  let- 
ter. They're  a  lobbyist  group,  let's  remember  that.  They  are  paid  to  lobby. 
And  then  their  letter  says  that  this  isn't  a  "gun  issue",  but  oh  by  the 
way.. .let's  remember  that  maybe  they  shoot  dogs  back  there.  Oh,  yes,  it 
is  an  obscure  reference... that  wasn't  their  words,  but  there  they  go  try- 
ing to  say  it  is  about  people  with  guns,  so  therefore,  let's  take  a  look 
and... hey  maybe  they're  shooting  dogs.  Maybe  they  eat  children  too.  I 
don't  know.  I  don't  know  what  else  is  in  the  rest  of  their  letter,  but  I  am 
tired  of  the  Municipal  Association,  a  lobbying  group,  trying  to  make  it 
look  like  people  who  own  guns  or  shoot  guns,  are  some  kind  of  animal. 
When  I  say  they're  lobbyists,  they  are  paid  lobbyists  by  many  cities, 
many  communities,  except  in  some  cases,  some  communities  have  to 
hire  someone  else  because  they  aren't  doing  too  good  of  job  I  guess.  This 
is  about  allowing  people  who  existed  in  the  state  of  New  Hampshire 
to  continue  their  existence.  It  is  about  people  who  move  in  and  get  too 
close  and  decide,  well  I  am  going  to  move  here  anyway  and  I  am  go- 
ing to  push  everybody  out.  That  is  not  going  to  happen.  This  bill  is 
about  the  rights  of  people  who  are  in  New  Hampshire,  have  been  in 
New  Hampshire,  and  when  people  move  in  from  out-of-state  and  want 
to  make  it  like  Massachusetts,  this  bill  is  not  going  to  allow  them  to 
do  that.  Thank  you,  Mr.  President. 
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SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Clegg,  isn't  it 
true  that  almost  every  town  and  city  in  this  state  belongs  to  the  Munici- 
pal Association  and  taxpayers  money  is  being  used  to  pay  those  fees? 

SENATOR  CLEGG:  Yes  Senator,  that  is  correct.  Our  taxpayers  money 
is  being  used  to  pay  those  lobbying  fees. 

SENATOR  BARNES:  I  have  a  real  problem  with  that.  Thank  you. 

SENATOR  CLEGG:  So  do  L 

SENATOR  BELOW:  Thank  you,  Mr.  President.  I  rise  to  speak.  I  don't  at 
all  disagree  with  Senator  Cleggs'  point  that  we  don't  want  people  from 
Massachusetts  or  wherever,  coming  in  and  trying  to  prohibit  or  restrict 
people's  rights  that  they  have  now  and  traditional  uses  of  our  land.  I  think 
that  our  current  law  already  does  that  and  is  successful  by  virtual  of  the 
fact  that  there  has  not  been  a  single  lawsuit  since  it  has  been  on  the  books 
since  1987  that  has  been  brought  to  shut  down  a  shooting  range  based  on 
noise  nuisance  issue.  However,  one  of  the  very  curious  things  that  per- 
turbs me  about  this  bill  is  the  proposed  RSA  159-B:5,  which  is  on  line  27 
of  the  bill.  It  says  that  a  person  essentially,  can't  bring  an  action  or  main- 
tain an  action  concerning  noise  at  a  shooting  range  unless  they  had  ac- 
quired their  property  before  the  shooting  range  was  established.  Now  the 
odd  thing  is,  we  already  have  a  law,  the  current  law  already  says  as  long 
as  they  were  in  compliance  with  any  noise  ordinances  in  existence  at  the 
time  the  range  was  constructed  and  approved,  then  nobody  can  bring  a 
suit.  They  are  not... you  can't  bring  an  action.  But  this  says,  an  owner  of 
a  property  can  bring  an  action  even  if  they  were  in  violation  of  the  noise 
ordinance  that  was  in  existence  at  the  time  they  started  operations.  It  says 
a  neighbor  can't  have  an  action  for  a  violation  of  the  law  that  somebody 
else  can  bring  an  action  against  because  they've  owned  their  home  there 
for  a  longer  period  of  time.  That  doesn't  make  sense  to  me.  I  think  it 
makes  sense  for  the  grandfathering  that  we  have  now.  What  I  don't  un- 
derstand is  some  of  the  ramifications  of  these  new  provisions  that  seem 
to  go  way  beyond  what  is  necessary  to  grandfather  existing  ranges.  Thank 
you,  Mr.  President. 

SENATOR  GREEN:  Thank  you,  Mr.  President.  I  had  not  planned  to 
speak  on  this  bill,  but  some  of  the  dialogue  has  raised  my  interest  and 
my  concern.  First  of  all,  I  am  going  to  support  this  bill.  I  have  not  bought 
the  argument,  which  I  usually  look  at  very  carefully,  which  is  local  con- 
trol. I  think  grandfathering  existing  facilities  are  critical.  What  happens 
with  some  of  these  facilities  is  that  growth  just  gets  involved  and  people 
move  into  the  areas  and  then  they  become  concerned.  They  should  have 
checked  that  out  before  they  built  their  home  near  these  ranges  if  that 
was  a  problem  for  them.  So  I  am  going  to  support  the  bill.  However,  let 
me  make  a  couple  of  clarifying  statements.  As  the  former  President  of 
the  New  Hampshire  Municipal  Association,  I  feel  that  I  must  stand  and 
indicate  what  I  think  that  association  does  and  how  it  does  it.  Almost 
every  community  in  this  state  belongs  to  the  Municipal  Association. 
Every  community  votes  to  decide  to  pay  the  dues  for  that  association.  I 
think  that  local  participation  in  government  is  critical.  I  think  that  they 
have  as  much  right  as  anybody  to  speak  on  issues  that  they  feel  are 
important  to  their  residents.  So  I  do  not  believe. ..I  do  believe  also  that 
they  are  a  lobbying  group.  I  don't  question  that  at  all.  But  I  think  that 
they  have  a  right  to  lobby.  I  wish  every  community  could  come  over  here 
and  lobby  on  their  own.  We  represent  communities  in  this  body  and  we 
should  check  out  in  our  own  way,  what  our  own  communities  feel  about 
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different  issues.  But  just  be  assured  that  the  pohcies  set  up  by  the  Mu- 
nicipal Association  are  pohcies  that  are  determined  by  those  communi- 
ties in  a  well  thought  out  process  of  deciding  what  issues  are  important 
to  them  collectively.  It  is  not  just  something  the  lobbying  group  does  on 
their  own.  They  have  a  very  clear  process  by  which  they  get  input  from 
their  communities.  In  fact,  that  process  is  going  on  now.  They  call  them 
"listening  sessions."  Where  they  go  around  the  state  and  they  listen  to 
the  concerns  of  their  communities,  your  communities,  my  communities. 
So  let's  be  a  little  bit  careful.  This  is  not  a  special  interest  group  that 
normally  you  would  think  of  as  a  lobbing  group.  They  are  representing 
the  same  people  that  we  represent.  I  think  that  we  should  be  a  little 
careful  to  determine  in  our  own  minds  that  they  have  some  important 
issues.  If  you  haven't  heard  from  the  Municipal  Association  or  you  haven't 
heard  from  your  communities  to  support  the  positions  of  the  association, 
then  you  are  not  listening  to  your  communities.  I  mean,  I  just  get  con- 
cerned that  we  put  a  group  of  citizens  and  their  communities,  and  tax- 
payers dollars,  that  are  bringing  issues  to  us,  which  are  important... so 
I  just  want  to  just  ask  you  to  be  careful  in  how  you  determine  the  rela- 
tionship between  the  Municipal  Association,  our  communities,  and  this 
body.  Thank  you  very  much,  Mr.  President. 

SENATOR  BARNES:  Thank  you,  Mr.  President.  Senator  Green,  about 
four  years  ago  the  Municipal  Association  was  a  big  backer  of  a  local  con- 
trol situation  that  went  onto  the  ballot  for  the  citizens  of  this  state  to 
vote  on.  Do  you  recall  the  results  of  that? 

SENATOR  GREEN:  Which  one,  there  is  a  lot  of  them? 

SENATOR  BARNES:  The  local  control  one,  the  home  rule. 

SENATOR  GREEN:  Yes. 

SENATOR  BARNES:  What  was  the  vote  on  that? 

SENATOR  GREEN:  I  don't  know  what  the  vote  was  on  that.  I  wasn't 
involved  in  it  then. 

SENATOR  BARNES:  Well  you  were,  you  are  a  citizen  at  the  voting  booth, 
you  had  a  chance  to  vote  for  it? 

SENATOR  GREEN:  Yes  I  did. 

SENATOR  BARNES:  It  went  down  about  70-30. 

SENATOR  GREEN:  Okay. 

SENATOR  BARNES:  I  just  wanted  to  make  that  point  clear. 

SENATOR  GREEN:  That  is  fine.  Any  time  the  voters  speak.  Senator,  I 
don't  object  to  that,  okay?  I  don't  have  any  problem  with  that.  All  I  am 
saying  is  that  the  association  does  represent  a  point  of  view  which  comes 
from  their  communities.  They  don't  make  those  decisions  on  their  own. 
That  is  the  point  that  I  am  making. 

SENATOR  BARNES:  I  question  how  much  they  go  out  and  see.  I  will 
be  interested  to  see  in  the  next  year  what  happens  seeing  that  I  am  on 
the  Board  of  Selectmen  in  Raymond.  I  will  be  interested  to  see  when  they 
send  somebody  in  to  get  the  opinion  of  the  selectmen.  When  I  was  a 
selectmen  back  in  the  80's,  I  was  there  for  four  years  and  I  never  saw 
anyone  from  the  Municipal  Association.  All  that  I  got  was  a  letter,  and 
the  board  got  a  letter,  from  a  gentlemen  who  is  still  in  charge  of  it  ask- 
ing us  to  support  an  income  tax. 

SENATOR  GREEN:  I  am  opposed  to  that. 
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SENATOR  BARNES:  And  the  Board  of  Selectmen  came  within  one  vote 
of  throwing  him  out  of  Raymond. 

SENATOR  GREEN:  We  are  not  going  to  agree... I  am  not  going  to  agree 
with  every  issue.  All  I  guess  I  am  saying  to  you  is,  that  they  do  not  get 
to  the  point  of  deciding  their  position  on  an  issue  without  a  formal  pro- 
cess in  which  the  towns  are  participating  in  it  and  have  a  vote  on  what 
those  issues  are  that  they  are  going  to  support. 

SENATOR  BARNES:  Just  one  last  quick  thing,  Mr.  President.  If  that  was 
the  case,  why  wouldn't  the  selectmen  in  Hollis,  why  aren't  they  represent- 
ing the  selectmen  in  Hollis?  The  Senator  from  Hollis  has  talked  to  the 
chairman  of  the  board  and  obviously  the  Municipal  Association  didn't 
bother  them  to  talk  about  it.  So  wouldn't  that  have  been  the  place  to  talk 
to  them? 

SENATOR  GREEN:  I  agree.  But  the  association  as  an  association,  af- 
ter taking  all  the  input  from  all  the  communities,  and  a  vote  by  their 
boards,  determine  their  position. 

SENATOR  BARNES:  Thank  you  Senator. 

SENATOR  GREEN:  You  are  very  welcome. 

SENATOR  CLEGG:  Senator  Green,  if  you  were  the  president  of  the 
Municipal  Association  today,  would  you  have  allowed  a  letter  to  go  out 
that  inferred  that  perhaps  people  at  shooting  ranges  were  shooting  dogs? 

SENATOR  GREEN:  No. 

SENATOR  CLEGG:  Thank  you,  sir. 

SENATOR  LARSEN:  Thank  you,  Mr.  President.  Senator  Below,  I  sus- 
pect you,  like  I,  have  no  problem  with  shooting  ranges  and  we  of  course 
don't  believe  that  there  is  any  shooting  range  that  intends  or  ever  did 
shoot  dogs.  It  was  an  example  to  show  the  level  of  unprecedented  im- 
munity granted  in  this  bill.  It  was  an  extreme  example,  but  it  was  one 
which  would  at  least  encourage  people  to  think  through  the  consequences 
of  their  vote.  But  my  question  for  you  is,  you  are  looking  at  our  current 
statute  relating  to  the  range  protection  statute,  RSA  159-B.  It  says  that 
these  ranges  are  already  provided  with  immunity  provided  they  are  in 
compliance  with  any  applicable  noise  control  laws  or  ordinances  in  ex- 
istence at  the  time  the  construction  of  the  range  was  approved.  So  since 
we  know  that  these  ranges  cannot  be  forced  to  close,  either  by  munici- 
pal actions  or  by  private  law  suits,  don't  we  know  that  we  already  have 
enough  protections,  and  in  fact,  extended  protections  to  shooting  ranges 
in  New  Hampshire  under  existing  law  and  that  we  don't  need  to  provide 
this  additional  language  relating  to  immunity  and  retroactivity? 

SENATOR  BELOW:  Yes.  I  think  that  is  the  point.  That  the  existing  law 
that  has  been  on  the  books  since  1987,  has  meant  that  there  has  only 
been  one  lawsuit  brought  and  it  was  unsuccessful.  I  think  it  was  actu- 
ally before  '87.  There  has  not  been  a  single  instance  of  an  existing  range 
being  shut  down  or  even  being  sued  on  this  basis.  The  concern  is  that 
this  new  bill  goes  far  beyond  that  and  actually  not  so  much  modeled  on 
other  states,  but  creates  new  extremes,  if  you  will,  in  saying  that  a  per- 
son can't  even  bring  a  lawsuit,  even  if  they  are  in  violation  of  the  noise 
ordinance  that  was  in  effect  at  the  time  the  range  was  originally  devel- 
oped. I  think  there  is  obviously  a  constitutional  challenge  to  that  com- 
ing because  there  is  a  right  to  action  under  our  laws.  I  think  that  you 
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are  also  correct  that  the  example  that  the  Municipal  Association  gave 
concerning  this  rather  expansive  retroactivity  prohibited  section,  which 
is  much  more  expansive  according  to  their  research  than  any  other  law, 
in  any  other  state,  that  simply  makes  it  so  that  they  are  exempt  from 
any  rule,  statute  or  ordinance  that  would  be  enacted  subsequent  to  their 
original  establishment  of  operations,  which  that  could  have  unforeseen 
consequences  that  we  are  not  thinking  about  in  terms  of  environmen- 
tal laws  or  other  things,  and  they  gave  just  that  animal  cruelty  as  an 
extreme  example,  but  it  is  a  logical  one  that  that  law  would  not  have 
applied  if  that  practice  had  been  in  existence  prior  to  the  enactment  of 
such  a  law. 

SENATOR  LARSEN:  Thank  you. 

SENATOR  BELOW:  Thank  you. 

Amendment  adopted. 

Question  is  on  the  adoption  of  the  bill  as  amended. 

Adopted. 

Ordered  to  third  reading. 

Senator  Foster  Rule  #42  on  HB  1309. 

HB  1262,  establishing  a  commission  to  study  ways  to  encourage  munici- 
pal recycling  efforts.  Environment  Committee.  Ought  to  pass  with  amend- 
ment. Vote  2-1.  Senator  Johnson  for  the  committee. 

Environment 
April  7,  2004 
2004- 1094s 
06/01 

Amendment  to  HB  1262 
Amend  the  bill  by  replacing  paragraph  I  of  section  2  with  the  following: 
L  The  members  of  the  commission  shall  be  as  follows: 

(a)  Six  members  of  the  house  of  representatives,  appointed  by  the 
speaker  of  the  house. 

(b)  The  commissioner  of  the  department  of  environmental  services, 
or  designee. 

(c)  A  member  appointed  by  New  Hampshire  the  Beautiful,  Inc. 

(d)  A  member  appointed  by  the  Northeast  Resource  Recovery  As- 
sociation. 

(e)  Two  public  members,  appointed  by  the  speaker  of  the  house  of 
representatives. 

SENATOR  JOHNSON:  Thank  you,  Mr.  President.  I  move  House  Bill  1262 
ought  to  pass  with  amendment.  This  bill  creates  a  commission  to  study 
ways  to  encourage  municipalities  to  recycle.  Past  attempts  to  establish 
recycling  programs  in  the  state  have  resulted  in  only  24  percent  of  the 
state  consistently  using  these  programs.  The  amendment  to  the  bill,  elimi- 
nates the  Senate  membership  and  the  Environment  Committee  asks  your 
support  for  the  motion  of  ought  to  pass  with  amendment.  Mr.  President, 
I  have  a  minor  floor  amendment  1205s  which  I  will  be  bringing  forward. 
Thank  you,  Mr.  President. 

Amendment  adopted. 

Senator  Johnson  offered  a  floor  amendment. 
Sen.  Johnson,  Dist.  2 


